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DECISIONS 


OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(A-23435) 
PAY—PERIODS—LONGEVITY—ARMY OFFICERS 


Officers of the Regular Army are entitled under the act of May 23, 1928, 45 Stat. 
720, to be credited prior service as officers of the Philippine Constabulary in 
computing their pay, including both base or period pay and longevity pay. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 
July 2, 1928: 


There has been received your letter of June 18, 1928, as follows: 


The attached pay and allowance account in favor of Captain Edward O. 
Schairer, Quartermaster Corps, covers difference in longevity and pay periods on 
account of service as a commissioned officer of the Philippine Constabulary 
under the provisions of the act of May 23, 1928, for the period May 23rd to 31st, 
1928. 

In view of the fact the above-mentioned act does not specifically state that 
service in the Philippine Constabulary may be counted for longevity, the under- 
signed is in doubt as to whether the payment of this voucher is authorized under 
the law and your decision is requested. 


The act referred to, Public No, 490, 45 Stat. 720, entitled “An act 
to recognize commissioned service in the Philippine Constabulary in 
determining rights of officers of the Regular Army,” provides: 


That in determining the pay period and rights of retirement in the case of 
officers of the Regular Army active duty performed as an officer of the Philip- 
pine Constabulary shall be credited to the same extent as service under a Regular 
Army commission or other active duty recognized under the provisions of sec- 
tion 127a of the national defense act of June 3, 1916, as amended by the act of 
June 4, 1920. 


The act of June 10, 1922, 42 Stat. 625, in so far as here material, 
provides: 


That, beginning July 1, 1922, for the purpose of computing the annual pay of 
the commissioned officers of the Regular Army * * * below the grade of 
brigadier general * * * pay periods are prescribed, and the base pay for 
each is fixed as follows: 

* * * the second period, $2,000; the third period, $2,400; the fourth period, 
$3,000; * * * 
” * * - * « : 

The pay of the fourth period shall be paid * * * to captains of the 
Army, * * * who have completed seventeen years’ service, except those 
whose promotion is limited by law to this grade and who are not entitled under 
existing law to the pay and allowances of a higher grade; * * * 

The pay of the third period shall be paid * * * to captains of the Army, 
* * * who have completed seven years’ service, or whose first appointment 


66677°—29—2 1 





9 DECISIONS OF THE COMPTROLLER GENERAL 


in the permanent service was in a grade above that corresponding to second 
lieutenant in the Army, or whose present rank dates from July 1, 1920, or 
eatlier; * * ® 


The pay of the second period shall be paid to captains of the Army, * * * 
who are not entitled to the pay of the third or fourth period; * * * 
A = 7 a * - * 


Every officer paid under the provisions of this section shall receive an 
increase of 5 per centum of the base pay of his period for each three years of 
service up to thirty years: * * * 

For officers appointed on or after July 1, 1922, no service shall be counted 
for purposes of pay except active commissioned service under a Federal «p- 
pointment and commissioned service in the National Guard when cailed out by 
order of the President. For officers in the service on June 30, 1922, there shall 
be included in the computation all service which is now counted in computing 
longevity pay, * * * 


It thus appears that the act of June 10, 1922, provided three rates 
of base pay for captains of the Army, the rate applicable to any par- 
ticular captain in most cases being dependent upon his length of 
service. It also provided for a percentage increase of base pay for 
each period of three years of service identical in character and pur- 
pose with the “longevity pay” provided by section 1262, Revised 
Statutes. The service that could be counted for pay purposes, that 
is in determining base pay and the percentage increase thereon, was 
also defined therein. The total pay of a captain of the Army may, 
therefore, and usually does consist of two items, base pay and the 
percentage increased thereon, each dependent upon his length of 
service authorized by. law to be counted for each of the respective 
purposes. The base pay fixed for each pay period has been denomi- 
nated “base or period pay” and the percentage increase thereon 
“longevity pay.” 3 Comp. Gen. 212. 

The act of May 23, 1928, provides that prior service as an officer 
of the Philippine Constabulary shall be credited an officer of the 
Regular Army in determining his “ pay period.” The act of June 
10, 1922, prescribes “ pay periods” and fixes the base pay of each. 
The determination of an officer’s pay period determines his base or 
period pay, but it does not necessarily determine the percentage 
increase thereon unless the service counted in determining the base 
pay may also be counted in computing the percentage increase 
thereon. 

By the act of June 10, 1922, service rendered as a commissioned 
officer of the Army is authorized to be counted for “ purposes of 
pay,” which term covers the pay of an officer, including both base 
or period pay and longevity pay. It is not clear, however, whether 
the term “ pay period” as used in the act of May 23, 1928, was used 
in the sense of pay which would include both period pay and longev- 
ity pay or in the limited sense of period pay which would exclude 
longevity pay. The ambiguity thus apparent justifies reference to 
the history of the legislation and to the reports of the legislative 
committees thereon. 
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The report of the Senate Committee on Military Affairs on S. 3463, 
which became the act of May 23, 1928, was made a part of the 
report of the House committee (H. Rept. No. 1425, 70th Cong., 
Ist sess.), and in which it was stated: 

The purpose of this bill is to allow credit to those officers of the Regular 
Army who had commissioned service in the Philippine Constabulary prior to 


receiving their commissions in the Regular Army, in the matter of determining 
the pay and of fixing their rights of retirement. * * * 


The letter of the Secretary of War, dated March 23, 1928, in 
regard to the bill was also made a part of the report, and in which 
it was stated: 


The changes that will be brought about in existing law by the proposed 
legislation and the effects of such changes, stated briefly, are as follows: 

It will extend the provisions of the national defense act so as to authorize 
the crediting of officers for pay and retirement purposes of commissioned service 
which was not performed under appointment from the United States Govern- 
ment, and thus establish a precedent which might lead to demands for legis- 


lation to allow similar credits for service in other Federal, State, and Terri- 
torial organizations. 


* * * ” * * * 


While the War Department is well aware of the valuable service rendered 
by these former Philippine Constabulary officers and that such service was 
arduous and was performed under difficult and adverse conditions, it is not 


believed that it should be credited for longevity pay purposes and retire- 
nee; '* Se 


In the report it was further stated: 


We respectfully differ from the views of the War Department. Having 
carefully considered the matter, your committee is of the opinion that the 
difficult and laborious service rendered by the commissioned officers of the 
Philippine Constabulary entitles them to the benefits proposed by this bill. * * * 

It is but fair and just that these officers should now receive at least financial 


recognition for their arduous and dangerous service and for that valuable 
experience and training. * * * 


See also, H. R. 9496, 70th Cong., 1st sess., and H. Rept. No. 861, 
id., and H. R. 5710, 70th Cong., 1st sess. Section 2 of the latter bill 
proposed to authorize, among other matters, the counting of Philip- 
pine Constabulary service by officers of the Regular Army for “in- 
crease of pay for length of service.” The War Department’s objec- 
tion to other features of this bill, see House Report 861, seems to 
have caused the introduction of H. R. 9496 and S. 3463, identical in 
language which eliminates matters in H. R. 5710 relating to relative 
rank and promotion. 

It thus appears that the term “ pay period” was used in the act of 
May 23, 1928, in the sense of “pay,” including both period and 
longevity pay. 

Captain Schairer is therefore entitled under that act to be credited 
his prior service as an officer of the Philippine Constabulary in 
determining his pay, including both base or period pay and longevity 

ay. 
. ee of the voucher, if otherwise correct, is authorized. 








; 
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(A-23439) 


SUBSISTENCE ALLOWANCE—FRACTIONAL FOR MEALS NOT TAKEN 
AT MESS—ARMY ENLISTED MEN 


Where an enlisted man of the Army is ordered to perform service which requires 
him to be regularly absent from his station during the noon meal hour the 
payment of one-third of the station allowance for subsistence is authorized. 
under section 11 of the act of June 10, 1922, 42 Stat. 630, and the Executive 
Order of September 29, 1927, issued thereunder. 

The act of April 15, 1926, 44 Stat. 257, authorizing continuation of the sub- 
sistence when on furlough, etc., is not applicable where one meal only is 
regularly taken by an enlisted man of the Army away from his station. 
For the purposes of this act the man is receiving rations and quarters in 
kind. 


Comptroller General McCarl to the Secretary of War, July 5, 1928: 
There has been received your letter of June 21, 1928, requesting 
decision of the questions presented by you as follows: 


1. Under the Executive order of September 29, 1927, is it permissible to pay 
one-third of the rate prescribed as allowance in lieu of rations in Table I 
for each meal habitually not furnished an enlisted man in kind at his duty 
station? 

2. If question 1 is answered in the negative, would such procedure be per- 
missible under Section II of the act of June 10, 1922, upon the Executive 
order being amended to prescribe same specifically? 

8. If either of the above questions is answered affirmatively, would a regu- 
lation prescribing that a soldier on furlough from a station where he is in 
receipt of the contemplated fractional allowance should continue to receive 
such fractional allowance in accordance with the act of April 15, 1926, and 
that he should also receive at the same time one-third of the regular furlough 
allowance (the commuted value of the ration) for each meal habitually fur- 
nished in kind at his station be legal? ° 


The Executive order of September 29, 1927, issued in pursuance 
of the provisions of section 11 of the act of June 10, 1922, 42 Stat. 
630, provides that when rations in kind are not furnished enlisted 
men of the branches of the service mentioned in the act, the allowance 
for subsistence shall be as follows: 


Table 1 


Men on duty where quarters or rations in kind are not furnished will be 
granted daily allowances as follows: 


No Gov- | Govern- 


ernment ment 
messing messing 
facilities | facilities 


furnished | furnished 


A. General: 


(a) Subsistence $1. 20 $1. 00 





An example of the situation in connection with which these ques- 
tions arise is stated by you to be found in the case of a detachment 
on duty with the Reserve Officers’ Training Corps unit of a univer- 
sity in a large city, where the nearest mess to which the men can be 
attached for rations is 4 or 5 miles distant through congested thor- 
oughfares and the school schedule is such that the time between 


SS TELA te 
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classes is insufficient to permit the men to reach the mess for their 
noon meal. This situation has in contemplation the case where en- 
listed men under competent orders are required to perform service 
which requires them to be regularly absent from their station during 
the noon meal hour. 

In such a situation no illegality is perceived in the payment of one- 
third of the station allowance for subsistence for the noonday meal 
under the terms of section 11 of the act of June 10, 1922, and the 
Executive order issued thereunder. While the order fixes a rate 
per day and does not specifically provide for a fractional payment, it 
is obvious that where the conditions of service require the absence 
of the man from his regular station during a single meal, provision 
should be made, to provide within the limits of the law and the Execu- 
tive order, a substitute for the meal not furnished him in kind. The 
order recognizes fractional payments where there is a change fromasta- 
tion to a travel status, or vice versa, indicating the purpose to furnish 
the man with an allowance in money, adequate in the different situa- 
tions of his duty, for the purchase of subsistence; the provisions of 
the order in this respect do not imply that in no other circumstances 
may there be a division of the per diem rate fixed. The regulations 
permit such a practice, and the regulations are competent under the 
law. This office has recognized as authorized the practice suggested 
by you with respect to payments in the Navy and Marine Corps. It 
is, of course, assumed that the orders will be so worded as to authorize 
the payment only on days it is actually necessary for the man to be 
away from his station and will not authorize payments for Sundays 
und holidays unless his duty assignment requires his absence on those 
days. 

On this view of the matter no answer to your second question is 
necessary. 

The act of April 15, 1926, 44 Stat. 257, is not applicable to the 
situation you have described. For the purpose of that act the man 
is receiving rations and quarters in kind. It is only by reason of his 
absence on duty on some days that he is not furnished all meals in 
kind. In such a case if the man is granted a furlough he will be 
entitled only to the furlough ration. 


(A-23440) 


PAY—PERIODS—LONGEVITY—LEAVES OF ABSENCE—RETIRED 
NAVY OFFICERS 


Under the provisions of the act of May 26, 1928, 45 Stat. 774, amending section 
17 of the act of June 10, 1922, 42 Stat. 632, retired officers of the Navy may 
count all active duty performed since retirement in the computation of 
their longevity pay and pay periods, effective from date of the amendatory 
act. 


I 
' 
i 
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A retired officer of the Navy in an active duty status is entitled to active duty 
pay while on authorized leave, not in excess of the statutory leave limits, 
and while on sick leave; and to one-half active duty pay for leave in 
excess of the statutory limit, under the provisions of the act of May 26, 


1928, 45 Stat. 774, amending section 17 of the act of June 10, 1922, 42 Stat. 
632. 


Comptroller General McCarl to the Secretary of the Navy, July 5, 1928: 
There has been received your letter of June 22, 1928, requesting 
decision whether proposed changes in section H of the “ Pay Bill 


Instructions ” in so far as they involve disbursements, are in con- 
formity with the law. 


The proposed changes in the Pay Bill Instructions are as follows: 


Page H1 paragraph 1(g), strike out last line and substitute the following: 

“On and after May 26, 1928, a retired officer on active duty is entitled to 
active-duty pay while on authorized leave, not in excess of statutory leave 
limit and while on sick leave; and to one-half active duty pay while on active 
duty and granted leave in excess of statutory leave limit.” 

Page H2 paragraph 1(m), strike out the entire subparagraph (m) and 
substitute the following: 

“Section 17 as amended by the act of May 26, 1928, provides that the pay of 
retired officers and warrant officers shall include increases for all active duty 
performed since retirement in the computation of their longevity pay and pay 
periods. Under this provision all retired officers and retired warrant officers 
whether retired prior or subsequent to May 26, 1928, are entitled to count all 
active service since retirement both in the computation of longevity and in the 
determination of pay periods for purposes of retired pay. However, any 
increased retired pay by virtue of this provision is not effective prior to May 26, 
1928.” 

Page H2 paragraph i1(n), strike out the entire subparagraph (n) and 
substitute the following: 

“Section 17 provides that ‘active duty performed after June 30, 1922, by an 
officer on the retired list * * * shall not entitle such officer to promotion.’ 
No retired officer may be advanced permanently to any higher rank on account 
of active duty performed subsequent to June 30, 1922.” 


These changes are based on the act of May 26, 1928, 45 Stat. 774, 
amending section 17 of the act of June 10, 1922, 42 Stat. 632, as 
follows: 


That section 17 of the act approved June 10, 1922, entitled “An act to readjust 
the pay and allowances of the commissioned and enlisted personnel of the 
Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service,” as amended, is hereby further amended by inserting 
after the words “ provided in this act,” and before the next proviso, line 3 of 
said section, the following: “ which pay shall include increases for all active 
duty performed since retirement in the computation of their longevity pay and 
pay periods.” 

And after the phrase “ receive full pay and allowances,” at the end of the last 
line of said section, by changing the period to a comma and inserting thereafter 
the following: “and when on active duty status shall have the same pay and 
allowance rights while on leave of absence or sick as officers on the active 
list, and if death occurs when on active duty status, while on leave of absence 
or sick, their dependents shall not thereby be deprived of the benefits provided in 
act approved December 17, 1919, as amended, and in the act of June 4, 1920: 
Provided, That no back pay or allowances shall accrue by reason of the passage 
of this act.” 


Section 17 of the act of June 10, 1922, provides that: 


* * * Active duty performed after June 30, 1922, by an officer on the 
retired list or its equivalent shall not entitle such officer to promotion * * 


The last sentence in the proposed instructions states that “No re- 
tired officer may be advanced permanently to any higher rank on 
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account of active duty performed subsequent to June 30, 1922.” The 
prohibition in the law applies broadly to any promotion. Any ad- 
vancement in rank, whether temporary or permanent, is a promo- 
tion. The word “ permanently ” as used therein might be construed 
to imply authority for a temporary advance in rank of a retired 
officer by reason of active duty. For this reason the word “ perma- 
nently” should be omitted from the last sentence of the proposed 
instructions. 

If so modified, the proposed instructions, so far as they affect dis- 
bursements, seem to be in accord with the law. 


(A-21930) 
MILEAGE—NAVY OFFICER 


Where orders directed the detachment of an officer of the Navy from duty at 
Philadelphia, Pa., upon arrival of a designated vessel at an Atlantie port 
and directed him to report to that vessel without specifying the port to 
which he should proceed, the travel to Norfolk, Va., on information ob- 
tained two months in advance of the arrival of the vessel and from 
Norfolk, Va., to Newport, R. I., where the vessel actually was located does 
not entitle the officer to mileage in excess of that computed on the distance 
from Philadelphia, Pa., to Newport, R. I. 


Comptroller General McCarl to Lieut. C. W. Fox, United States Navy, July 

11, 1928: 

There has been received your request for review of settlement No. 
0196291, dated September 20, 1927, disallowing your claim for mile- 
age from Philadelphia, Pa., to Norfolk, Va., and from Norfolk, Va., 
to Newport, R. I., less the mileage paid for the distance from 
Philadelphia, Pa., to Newport, R. I., under orders of April 11, 1925, 
as follows: 


Upon the arrival of Destroyer Division Thirty-eight, at a port on the Atlantic 
coast, you will regard yourself detached from duty at the Naval Aircraft Fac- 
tory, Navy Yard, Philadelphia, Pa., and from such other 4 as may have 
been assigned to you; will proceed to the port in which the U. 8. S. Tracy may 
be and report to the commanding oflicer of Destroyer Division Thirty-eight, for 
duty as supply officer of that division as the relief of Lieutenant (J. G.) John 
N. Silke, 8S. C., U. S. N. 


The travel ordered and authorized by the orders of April 11, 1925, 
was from Philadelphia, Pa., to the port in which the U.S. S. 7racy 
might be on date of reporting. You reported for duty at Newport, 
R. L., August 1, 1925, date your leave of absence expired. You were 
entitled to and were paid mileage from Philadelphia, Pa., to New- 
port, R. I. Reliable information as to the exact location of the ship 
could have been had by you just before commencing travel and it 
was your duty to avail yourself thereof. The fact that you traveled 
to Norfolk. Va., with the stated purpose of reporting to the U. S. S. 
Tracy, at Norfolk Va., on July 23, 1925, on verbal information as- 
serted to have been obtained in May, 1925, that the U. S. S. 7racy 
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would be at that port on that date, constitutes no basis for the pay- 
ment of mileage in excess of the distance from Philadelphia, Pa., to 
Newport, R.I. 25 Comp. Dec. 356. 

The settlement disallowing your claim was correct and must be 
adhered to, there apparently remaining for refund by you to the 
United States the cost of Government transportation furnished to 
you from Philadelphia, Pa., to Norfolk, Va., referred to in your 
claim as “ Item 40 Ctf. No. M-17213-M.” 
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(A-23544) 
WORLD WAR ADJUSTED COMPENSATION—LOANS TO VETERANS— 
USURIOUS CHARGES 


Under section 502(h) of the act of May 19, 1924, 43 Stat. 128, “no payment 
upon any note” is authorized to be made to a bank where an officer or 
employee thereof, even for his own personal benefit, collects from the 
veteran charges in excess of the interest specified in the statute for 
making the loan. The prohibition of the statute can not be removed by 
an offer on the part of the bank to credit the veteran with the excess 
charges collected. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

July 11, 1928: 

There is before this office for preaudit a voucher schedule executed 
in favor of the Federation Bank & Trust Co., New York, N. Y., for an 
aggregate of $2,987 as reimbursement under section 502 of the act of 
May 19, 1924, 43 Stat. 126, 128, of loans made to veterans of the 
World War with interest thereon. There is presented a question 
whether such reimbursement may be made under the terms of the 
statute. 

It appears that at various times during the period from February 
to July, 1927, certain veterans presented their adjusted service cer- 
tificates to the Federation Bank & Trust Co. for the purpose of 
securing loans under section 502 of the act of May 19, 1924, as 
amended, and that loans were made to the veterans as requested, 
upon their execution of notes prepared by the bank teller. The 
veterans failed to meet their obligations upon maturity of these 
notes and in accordance with the provisions of section 502 of the 
adjusted compensation act the notes, together with the certificates, 
have been forwarded by the bank to the Veterans’ Bureau for re- 
demption. In the examination of these notes certain irregularities 
and discrepancies were observed in the amounts thereof, and under 
date of February 13, 1928, they appear to have been returned to 
the bank for proper explanation and rectification of the irregularities 
disclosed. 

The Federation Bank & Trust Co. appears to have reported, in its 
letter of February 15, 1928, that an employee of the bank had taken 
advantage of the illiteracy of the borrowers by deliberately cheating 
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some of them, and that the plan was to have the veteran sign a note, 
together with a receipt for the full amount of money to which the 
certificate entitled him, but persuaded the veteran to accept a smaller 
amount, averaging $25 to $35 in each case less than the amount of the 
note, which difference the teller converted to his personal use. The 
bank further reported that other conditions arose in the bank which 
led the officers thereof to dispense with the services of the teller, but 
that it was not until after his dismissal the actual discrepancies began 
to appear. It is further reported that the teller made a confession, 
was indicted for grand larceny in the Court of General Sessions, 
New York City, and that, on December 12, 1927, he pleaded guilty, 
receiving a suspended sentence of one year. The Federation Bank 
& Trust Co. resubmitted the notes on March 2, 1928, and has agreed 
to accept the amount actually loaned the veterans, indorsing as a part 
payment on the respective notes the sums collected by its teller in 
each case. 


Section 502(h) of the act of May 19, 1924, 43 Stat. 128, provided 
that: 


No payment upon any note shall be made under this section by the director to 
any bank, unless the note when presented to him is accompanied by an affidavit 
made by an officer of the bank which made the loan, before a notary public or 
other officer designated for the purpose by regulation of the director, and 
stating that such bank has not charged or collected, or attempted to charge or 
collect, directly or indirectly, any fee or other compensation (except interest as 
authorized by this section) in respect of any loan made under this section by 
the bank to a veteran. Any bank which, or director, officer, or employee there- 
of who, does so charge, collect, or attempt to charge or collect any such fee or 
compensation, shall be liable to the veteran for a penalty of $100, to be re- 
covered in a civil suit brought by the veteran. The director shall upon request 
of any bank or veteran furnish a blank form for such affidavit. 


Unquestionably the teller in exacting a bonus or compensation 
from the veterans was acting as an employee of the Federation Bank 
& Trust Co., and the redemption claim now submitted by the bank 
to the Veterans’ Bureau is based on the notes negotiated by said 
teller. In other words, these notes fall within the “ tainted channel 
doctrine,” as to which see authorities collected in 1 Virginia Law 
Review 76. See also McCarthy v. Liberty National Bank, 175 Pa- 
cific 940, 7 A. L. R. 137. In the case last cited the president of 
the bank exacted a commission for his own personal benefit for mak- 
ing a loan. The borrower paid the loan in full and then brought suit 
against the bank for double the amount collected from him as interest 
and commission. The bank defended on the ground, among others, 
that the commission was charged by the president in his individual 
capacity and retained by him as a commission for making the loan 
and did not accrue to the benefit of the bank. The court entered 
judgment as claimed and said: 


The uncontroverted testimony shows that Lewis had and exercised the right 
of making loans for the bank; he was clearly a general agent for that purpose, 
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The funds of the bank were in his possession to be lganed. His official position 
was such that his knowledge would be the knowledge of the corporation. The 
authorities amply sustain the position that compensation received for a loan 
under such conditions can not be called a commission, and the pains of usury 
thus avoided. Bean v. Rumrill,—Okla.—172 Pac. 453; notes in 46 L. Rf. A. 
(N. 8S.) 1157, and 19 L. R. A. (N. 8.) 391. 

It may be that the man Lewis was guilty of a fraud on his bank, and was 
secretly appropriating part of the compensation which he received for ioans, 
without the knowledge of the stockholders and directors. If so, the bank has 
its remedy against Lewis; but it can not deny that his knowledge was its 
knowledge, or escape liability to third persons for the acts of Lewis within the 
scope of his authority in doing that which it had put into his power to do. 
If the bank suffers a loss by reason of unauthorized charge or usury by Lewis, 
the bank may have a remedy against Lewis; but certainly this does not purge 
the transaction of usury. 

The subsection of the World War adjusted compensation act, here- 
inbefore quoted, evidences an intention to prevent banks, and officers 
or employees thereof from charging and collecting from veterans 
any sum for making loans in excess of the interest stated in subsec- 
tion (b) of said section, and in order to effectuate that intention it 
unqualifiedly prohibits “ payment upon any note ” where there have 
heen charges collected in excess of the charge specified in the statute. 
See Fowler v. Equitable Trust Company, 141 U. 8. 384, 408. In view 
of the terms of the statute, the purpose thereof, and the decisions 
cited, the rule stated in Cal] v. Palmer, 116 U. S. 98, can not be 
applied. 

Accordingly, you are advised that no payments whatever are au- 
thorized under the act of May 19, 1924, to be made to the Federation 
Bank & Trust Co. “upon any note” where the teller or other em- 
ployee of the bank has made a loan to the veteran charging and col- 
lecting from him more than the interest specified in the statute, and 
that said statute does not authorize “payment upon any note” 
when the bank may attempt to rectify the excessive and illegal cl-arge 
when brought to its attention by the Government. 


(A-23581) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 1928—PANAMA CANAL DISTRICT ATTORNEY 


In the adjustment of compensation of field employees under the act of December 
6, 1924, 43 Stat. 712, the compensation of the district attorney, Panama 
Canal, was administratively compared to that of departmental employees in 
P-4 under the classification act of 1923, and no change found necessary. 
In addition to the maximum salary rate of that grade ($5,000) the district 
attorney is now furnished quarters in kind valued at $1,200, making his 
aggregate compensation $6,200, and as this exceeds the maximum rate in 
P-5 under the act of May 28, 1928, 45 Stat. 777, no further adjustment of his 
compensation under that act is authorized, 
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Comptroller General McCarl to the Governor of the Panama Canal, July 11, 
1928: 
There has been received, through the Chief of Office, copy of your 
radiogram of June 30, 1928, as follows: 


Ascertain from Comptroller General whether, in view of existing legislation, 
fixing district attorney's salary at $5,000 he can be classified and come under 
provisions of Welch bill. 


The appointment of a district attorney for the Canal Zone by the 
President, with the advice and consent of the Senate, is provided for 
by section 8 (f) of the act of August 24, 1912, 37 Stat. 565, as 
amended by the act of September 21, 1922, 42 Stat. 1006, and the act 
of December 29, 1926, 44 Stat. 924, the compensation being fixed at 
$5,000 per annum. The appropriation acts since 1912 have carried 
a specific appropriation of $5,000 each year for the salary of the 
district attorney, the appropriation for the fiscal year 1929 being 
found in the act of March 23, 1928, 45 Stat. 364, in the appropriation 
for the civil government, Panama Canal. 

The act of December 6, 1924, 43 Stat. 712, making an additional 
appropriation to enable the heads of departments and independent 
establishments to adjust rates of compensation of civilian employees 
in certain of the field services, contained a specific appropriation to 
adjust the salaries appropriated for under “ civil government, Pan- 
ama Canal, $79,670.” The Chief of Office states that the salary of the 
district attorney has not been adjusted to correspond to any rate fixed 
by the classification act of 1923. It is noted, however, that beginning 
with the budget estimates for the fiscal year 1927, which were the first 
estimates submitted after the passage of the act of December 6, 1924, 
supra, the salary of the district attorney is compared with the salary 
range of from $3,800 to $5,000, which cerresponds with the rates fixed 
in the classification act of 1923 for grade P-4. It would appear, 
therefore, that the compensation of the district attorney was consid- 
ered as requiring no change in order to adjust it to the rates fixed by 
the classification act of 1923. As a matter of fact, he receives in 
addition to the salary of $5,000 paid in cash, quarters the value of 
which has been fixed at $1,200 per annum. Therefore, his total com- 
pensation is $6,200 per annum. See estimates for the fiscal years 1928 
and 1929; act of January 26, 1927, 44 Stat. 1052, as to fiscal year 1928, 
and section 3, act of March 5, 1928, 45 Stat. 193, as to fiscal year 
1929; also Executive order of December 3, 1921, No. 3585. The rate 
of $6,200 per annum is $1,000 in excess of the highest rate prescribed 
in grade P-5 under the Welch Act of May 28, 1928, 45 Stat. 777. 

Answering the question specifically, I have to advise that no adjust- 
ment of the salary of the district attorney for the Canal Zone would 
appear to be authorized under the Welch Act. 
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(A-23607) 


COMMISSIONERS, UNITED STATES—FEES—SECOND PER DIEMS 
FOR HEARINGS 


The act of May 29, 1928, 45 Stat. 998, has the effect of repealing the requirement 
in the act of May 28, 1896, 29 Stat. 185, that second per diems claimed by a 
United States commissioner should be specialiy approved and allowed by 
the court. Hereafter, such second per diem claims should be supported by 
statements from the commissioner and the United States attorney as to 
why the hearings could not be completed in one day and should bear the 
administrative approval of the Department of Justice when transmitted to 
the General Accounting Office for settlement. 


Comptroller General McCarl to the Attorney General, July 12, 1928: 

There has been received your letter of July 3, 1928, in reference to 
the act of May 28, 1896, 29 Stat. 185, and to the act of May 29, 1928, 
45 Stat. 998, wherein you request decision whether more than one 
per diem claimed in accounts of commissioners should be submitted 
to the court for special approval and allowance. 

It appears that by letter dated April 30, 1927 (A-17824), this 
office invited your attention to the practice of United States marshals 
of requiring payees of public voucher to receipt a duplicate as well 
as the original voucher, and of the practice of marshals to swear to 
the correctness of the accounts in open court, and the retention of 
duplicates of accounts and vouchers by the clerk of the court. It 
was suggested, for your consideration, the question of securing reme- 
dial legislation in the matter, and by letter dated October 7, 1927, 
you submitted a draft of the bill. By letter of December 7, 1927, 
addressed to the Chairman of the Committee on the Judiciary, House 
of Representatives, you forwarded a draft of the bill recommending 
its enactment, and this draft contained a provision for the elimination 
of approval of the accounts of marshals and of United States com- 
missioners by the appropriate courts. See H. R. 272, 70th Cong., 1st 
sess. As finally enacted, the bill amended section 1 of the act of 
February 22, 1875, 18 Stat. 333, to provide: 


That the accounts of United States marshals, except the marshals of the 
United States courts in China and the Canal Zone, shall be rendered quarterly, 
under such regulations as may be prescribed by the Attorney General, and 
transmitted to the Attorney General within twenty days after the close of 
each quarter. The said accounts shall be rendered in duplicate, but no signa- 
ture shall be required on the duplicate vouchers. It shall be the duty of the 
marshal to retain in his office the duplicate accounts, where they shall be open 
to public inspection at all times. The accounts of United States commissioners 
shall be rendered quarterly, in duplicate, under such regulations as may be 
prescribed by the Attorney General, and transmitted to the clerk of the United 
States district court for the district in which the commissioner resides, who 
shall file the duplicate in his office and transmit the original to the Attorney 
General. The approval of the court as to the accounts of marshals and com- 
missioners shall not be required. 


This office did not recommend in its letter of April 30, 1927, that 
the matter of approval of commissioners’ accounts by the court be 
eliminated for the reason that the commissioner is an officer of the 
court and that the practice and procedure of his office upon which 
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the right to fees depend are, to a great extent, under the jurisdiction 
and direction of the court; consequently the court’s knowledge of 
whether the commissioner has properly performed the service so as 
to entitle to the fee is, when expressed by the court’s approval, the 
best evidence of the right to the fee. 

The proviso in the act of May 28, 1896, 29 Stat. 185, is: 


* * * ‘That not more than one per diem shall be allowed in a case, unless 
the account shall show that the hearing could not be completed in one day, when 
one additional per diem may be specially approved and allowed by the 
court, * °% 9 


It is reported that many of the accounts of commissioners contain 
cases in which more than one per diem is charged and it is suggested 
that if it be held the act of May 29, 1928, had the effect of impliedly 
repealing the requirement in the act of May 28, 1896, for the account 
of the commissioner claiming more than one per diem to be specially 
approved and allowed by the court, instruction would be issued to 
require the commissioner to show, where more than one per diem is 
charged, why the hearing could not be completed in one day, and 
that the account will be examined and approved by the Department 
of Justice, as heretofore. 

There is a doubt whether the act of May 29, 1928, was intended to 
repeal the provision in the act of May 28, 1896, requiring more than 
one per diem claimed in a case by a commissioner to be specially 
approved and allowed by the court. See Loisel v. Mortimer, 277 
Fed. Rep. 882. However, in view of the history of the legislation 
and the remedial purpose to be served thereby in relieving the judges 
of the Federal courts of the duty of examining and approving these 
accounts, I feel justified in concluding that a second per diem claimed 
by a commissioner need not be approved and allowed by the court, 
provided the claim of the commissioner for the second per diem is 
supported by a detailed statement as to the reasons why the hearing 
could not be completed in one day and when such statement is sup- 
ported by a similar statement from the United States attorney, and 
supplemented by the administrative approval of the Department of 
Justice. 

Your question is answered accordingly. 


(A-23639) 


STANDARD GOVERNMENT CONSTRUCTION CONTRACT—LIQUI- 
DATED DAMAGES—EXTENSION OF TIME 


There is no authority under article 9 of the Standard Government Construction 
Contract for administrative officers to extend the time of a contractor for 
performance, the administrative duty being limited to either canceling the 
contract because of default of the contractor, or permitting the contractor 
to perform and stating the facts of delay. The question whether a con- 
tractor is chargeable with liquidated damages where permitted to continue 
performance after default is one of law for determination by the General 
Accounting Office. 
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Comptroller General McCarl to the Secretary of the Interior, July 13, 1928: 

There has been received your indorsement of July 10, 1928, for- 
warding the request of the Fairchild Aerial Camera Corporation for 
an extension of time under its Standard Government Construction 
Contract No. I sec.-19, dated April 6, 1928, and requesting decision 
whether “ under the circumstances cited, the department can extend 
the time desired.” 

The contract in question is for furnishing one complete instrument 
capable of producing topographic maps from aerial photographs and 
combining in one apparatus the visual measuring and drafting sys- 
tems necessary in producing the maps, together with 1 pair of plate 
holders, 1 aerial mapping camera, 10 plate magazines, and 1 magazine 
for films. 

It is reported that subsequent to the execution of the contract there 
had been developments of a highly technical character relating to 
the optical setting of lense and the arrangement of plate holders, 
which developments had been obtained from various sources in this 
country as well as abroad, through practical uses of the apparatus 
known as aerocartograph, and that while the original plate holders 
would satisfactorily perform their functions they could be improved 
and reflect a saving in time, with a greater degree of accuracy in 
producing maps by improvements made therein through the utiliza- 
tion of the latest available information. Apparently the Fairchild 
Aerial Camera Corporation made arrangement with the Aerotopo- 
graph Co., of Dresden, Germany, to manufacture plate holders, and 
that company had requested three months’ additional time after July 
1, 1928, date fixed for completion of the contract, within which to 
complete delivery of the plate holders. The contractor has agreed 
to incorporate improvements in the plate holders without additional 
expense to the Government, and the procuring agency has expressed 
its desire to permit the improvements to be made. 

Article 9 of the Standard Government Construction Contract is 
quoted in 6 Comp. Gen. 650 and need not be quoted herein. In 
substance said article provides for the cancellation of a contract in 
event of default of a contractor or for permitting the contractor 
to continue until performance has been completed, with a charge 
for liquidated damages on account of all delays not due to certain 
specified causes. As stated in 6 Comp. Gen. 650 and 7 id. 534, there 
is no authority in administrative officers under article 9 of the 
Standard Government Construction Contract to grant extensions of 
time within which to complete delivery. The administrative author- 
ity is limited to either canceling the contract for default in delivery 
or permitting the contractor to continue until performance has been 
completed and reporting the facts of the delay to this office for con- 
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sideration as to whether liquidated damages should or should not be 
charged under the contract. 
Article 16 (d) of the contract in this case provides that: 


Upon completion and acceptance of all work required hereunder, the amount 
due the contractor under this contract will be paid upon the presentation of 
a properly executed and duly certified voucher therefor, after the contractor 
shall have furnished the Government with a release, if required, of all claims 
against the Government arising under and by virtue of this contract, other 
than such claims, if any, as may be specifically excepted by the contractor 
from the operation of the release in stated amounts to be set forth therein; 
payable from appropriation for topographic surveys, 1929. 


When the contract has been completed, the voucher for the con- 
tract price with report of all the facts in the matter of the delay, 
with administrative recommendation as to whether or not liquidated 
dlamages should be charged for all or any part of the delay, should 
be submitted to this office for settlement. If the contractor should 
so request, it may be paid the contract price less liquidated damages 
for any delay in delivery, and a separate voucher for the amount 
withheld as liquidated damages, accompanied by administrative 
report and recommendation, may be submitted to this office for 
settlement. 

Answering your question specifically, you are advised that you are 
not authorized to grant any extensions of time under article 9 of 
Standard Government Construction Contract, and this without refer- 
ence to the question whether or not the facts of delay are such as 
to preclude charging the contractor with liquidated damages. In 
other words, the procedure heretofore of administrative officers 
granting extensions of time for delay in completion is obsolete under 
the Standard Government Construction Contract. There has been 
substituted therefor the administrative function of reporting on 
the facts of delay where the contractor has been permitted to continue 
until performance has been completed. 


(A-23500) 


MISSISSIPPI RIVER COMMISSION—COMPENSATION OF 
COMMISSIONERS — 


The “official salary” of any officer of the Army appointed or employed on 

the Mississippi River Commission and which the act of May 15, 1928, 45 
Stat. 537, requires to be deducted from the compensation paid such officers, 
by the commission, includes both pay and allowances. 


Comptroller General McCarl to Captain Willis E. Teale, United States Army, 
July 16, 1928: 


Your letter of June 13, 1928, requests decision whether payment 
is authorized upon the voucher therewith transmitted in favor of 
Brig. Gen. Charles L. Potter, retired, United States Army, for 
$66.88. It appears from your submission that General Potter has 
already been paid as compensation for the last half of the month 
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of May on the basis of $10,000 per annum as president of the Mis- 
sissippi River Commission, less the pay and allowances accruing to 
him as an officer of the Army. The amount of the present voucher 
represents the rental and subsistence allowances as distinguished 
from pay which were deducted from the compensation fixed for the 
president of the commission in the second paragraph of section 8 
of the act of May 15, 1928; the question presented being whether such 
allowances are to be considered as “ official salary ” within the mean- 
ing of the act of May 15, 1928, 45 Stat. 537. Said act of May 15, 
1928, makes provision for control of the floods in the Mississippi 
River and its tributaries and provides in section 8 thereof: 


* * * The president of the commission shall be the executive officer 
thereof and shall have the qualifications now prescribed by law for the Assistant 
Chief of Engineers, shall have the title brigadier general, Corps of Engineers, 
and shall have the rank, pay, and allowances of a brigadier general while 
actually assigned to such duty: Provided, That the present incumbent of the 
office may be appointed a brigadier general of the Army, retired, and shall be 
eligible for the position of president of the commission if recalled to active 
service by the President under the provisions of existing law. 

The salary of the president of the Mississippi River Commission shall here 
after be $10,000 per annum, and the salary of the other members of the com- 
mission shall hereafter be $7,500 per annum. The official salary of any officer 
of the United States Army or other branch of the Government appointed or 
employed under this Act shall be deducted from the amcunt of salary or com- 
pensation provided by, or which shall be fixed under, the terms of this act. 

The Mississippi River Commission was created by the act of June 
28, 1879, 21 Stat. 37, to be composed of three officers of the Engineer 
Corps of the Army, one officer from the Coast and Geodetic Survey 
and three members from civil life. It was provided that commis- 
sioners appointed from the Engineer Corps of the Army and from 
the Coast and Geodetic Survey should receive no other pay or com- 
pensation than was allowed them by law and the three commissioners 
appointed from civil life were to receive $3,000 per annum. One of 
the members of the commission detailed from the Engineer Corps of 
the Army was required to be designated by the President as presi- 
dent of the Mississippi River Commission. By the act of March 1, 
1917, 39 Stat. 951, the salary of the civilian members of the Mis- 
sissippi River Commission was increased to $5,000 per annum. It 
was with respect to this situation that the original Jones bill, S. 3740, 
made provision as in the first quotation above and respecting which 
the Senate committee (S. Rept. No. 619, 70th Cong., 1st sess.) 
quoted a project as reported by the Chief of Engineers, December 1, 
1927, to the Secretary of War as follows, page 44: 

146. * * * Because of the importance and magnitude of the duties under 
his charge, the president of the commission, while actually assigned to such 
duty by competent orders, should receive the rank, pay, and allowances of a 
brigadier general of engineers. He should, to be eligible for such assignment, 
have the qualifications now prescribed by law for the Assistant Chief of 
Engineers. 

The second paragraph of section 8, quoted above, was added by 


the House committee, and respecting the proposed amendment it was 
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stated in House Report 1100, Seventieth Congress, first session, 
page 6: 

A new paragraph has been added at the end of this section providing that the 
salary of the president of the Mississippi River Commission shall be $10,000 
per year, and that of the other members of the commission shall be $7,500. The 
salary of the civilian members of the commission at the present time is $5,000 
per year, that being the amount fixed in the flood-control act of 1917, and which 
has not been increased since that date. This small salary is entirely out of 
proportion with the tremendous responsibility placed upon the members of the 
commission in the present act. They are charged with carrying out a project 
which is probably the greatest engineering project in the world, far greater than 
the building of the Panama Canal. The members of the commission, the com- 
mittee believes, should receive salaries more commensurate with their duties 
and responsibilities, and has therefore provided this slight increase in their 
compensation. The salaries of the Army officers who are members of the com- 
mission are, of course, fixed by the law governing the pay of the Army, and 
this added paragraph therefore provides that their official salaries shall be 
deducted from the compensation herein fixed. 


The act of May 15, 1928, cited, first provides that the president of 
the Mississippi River Commission is to have the title of brigadier 
general “ and shall have the rank, pay, and allowances of a brigadier 
general while actually assigned to such duty.” (The proviso thereto 
authorizes the present incumbent to be appointed a brigadier general, 
retired, eligible for appointment as president of the commission, if 
called to active service.) It is next provided that the salary of the 
president of the commission shall be $10,000 per annum less the 
amount of his “ official salary.” 

The two provisions of the enactment are not entirely clear, but it 
is evident that the purpose and intent was to fix the definite compen- 
sation of $10,000 per year less the compensation the officer would 
receive under his appointment in the Army, and defined as “ official 
salary.” Under recognized rules of statutory construction that is to 
be treated as the compensation fixed by law for the president of the 
Mississippi River Commission. 

It will be observed that the House committee report made refer- 
ence to the Panama Canal, and it is for noting that by the act of 
August 24, 1912, 37 Stat. 561, the salary of the Governor of the 
Panama Canal was fixed at $10,000 per annum, and that act contains 
a requirement that if any of the persons appointed or employed 
under the Panama Canal “shall be persons in the military or naval 
service of the United States the amount of the official salary paid to 
any such person shall be deducted from the amount of salary or com- 
pensation provided by or which shall be fixed” under the terms of 
the act. A similar provision requiring the deduction of the official 
salary of persons employed in connection with the work of the 
Panama Canal had been heretofore contained in the act of June 
28, 1902, 32 Stat. 481, authorizing the construction of the canal. The 
term “ official salary” in these Panama Canal laws was uniformly 
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and consistently construed to require the deduction of any and all 
amounts accruing to or received by an officer of the Army or the Navy, 
by virtue of his office in the Army or Navy, whether denominated 
pay or allowances. See the cases collected and reviewed in 1 Comp. 
Gen. 112 and 2 id, 219. The-term “ pay” in the military and naval 
services has a restricted and limited meaning and includes only “the 
stipulated monthly compensation designated as pay,” United States 
v. Landers, 92 U.S. 77, 81, or the “fixed and direct amount given by 
law to persons in the military service in consideration of and as com- 
pensation for their personal service * * *. Both pay and allow- 
ances are compensation for services while in service * * *,.” 
Sherburne v. United States, 16 Ct. Cls. 491, 496. The term “ pay 
and allowances ” as used in the military and naval services includes 
all that may be recovered from the Government in consideration of 
the appointment and services of the individual, United States v. 
Landers, and that term, so far as Army and Navy personnel are con- 
cerned, more nearly corresponds to and is synonymous with “ salary ” 
or “compensation ” than is the term “ pay.” This was the basis of 
the former holdings that the term “ official salary ” included any and 
all amounts that might be recovered by the officer or paid to him by 
virtue of his appointment in the Army or the Navy. All amounts 
received by virtue of the Army office are included in the term “ offi- 
cial salary ” and are required to be deducted from the salary or com- 
pensation payable under the Mississippi River Commission. This 
construction of the term “ official salary ” has been followed for nearly 
25 years; it has never been construed differently and the construction 
has been in effect adopted by the Congress in the reenactment of the 
Panama Canal legislation. Obviously it has the same meaning in 
the law under consideration, 
You are not authorized to pay the voucher submitted. 


(A-23579) 


WITNESSES — MILEAGE — FEES — ATTENDANCE BEFORE UNITED 
STATES COMMISSIONERS FROM OUT OF THE JUDICIAL DISTRICT 


While a United States comm'ssioner has no authority under section 1014, Re- 
vised Statutes, to issue a subpeena to a person residing out of the district, and 
such subpcena should be issued by the court under section 876, Revised 
Statutes, a witness who attends from out of the district on the subpeena 
of the commissioner is entitled to a fee and mileage from his home to the 
office of the commissioner and return when the court, being duly advised 
of all the facts in the matter, enters an order approving the subpeena issued 
by the commissioner. 


Decision by Comptroller General McCarl, July 16, 1928: 

There is before this office for consideration the claim of W. M. 
Borgaard for $20 as witness fee and mileage for attendance before 
the United States commissioner for the southern district of Illinois, 
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at Springfield, Ill., in United States v. J. H. Anderson et al., relative 
to a charge of alleged violation of the national prohibition act. Mr. 
Borgaard was a resident of Chicago, IIl., and outside of the district 
of the commissioner, and the question for decision is whether he may 
be paid mileage and witness fee when the court for the southern dis- 
trict of Illinois has entered an order approving same. 

There were before former Comptrollers of the Treasury in 9 
Comp. Dec. 121 and 23 id. 707, instances where witnesses residing 
outside of the judicial district had attended before a commissioner 
and it was there held that the witnesses could be paid mileage for the 
distance traveled within the commissioner’s district only. Such con- 
clusions were based on the fact that under section 1014, Revised Stat- 
utes, the commissioner had no authority to subpcena a witness resid- 
ing without the judicial district for which the commissioner wes 
appointed. See United States v. Stern, 177 Fed. Rep. 479. Said 
decisions are in accordance with the law, but they do not apply in this 
case for the reason that the action taken by the commissioner in 
issuing the subpeena was subsequently approved by an order entered 
May 4, 1928, by the United States District Court for the Southern Dis- 
trict of Illinois; that is, by the court of which the commissioner was 
an officer. 

Under section 876, Revised Statutes, a subpcena issued by a court in 
one district runs into any other district, and while the proper pro- 
cedure in this case would have been an application to the court for a 
subpeena instead of the commissioner attempting to issue one for the 
attendance of a witness outside of the judicial district, the matter 
has been presented to the court by the United States attorney and the 
court has entered an appropriate order affirming the.action taken 
and approving the allowance of the witness fee and mileage claimed ; 
such order is equivalent to a nune pro tune approval of the subpena. 

Accordingly the claimed item of $18.50 mileage from the home of 
Mr. Borgaard to the office of the commissioner and return and the 
witness fee of $1.50, or $20, will be allowed. 


_-(A-23586) 


PRIVATE PROPERTY—INSURANCE—EXPENSES INCURRED IN CON- 
NECTION WITH SUBPGNAS DUCES TECUM 


The cost of insuring the books and records of a corporation ordered to be pro- 
duced before a Federal grand jury by a subpeena duces tecum may be 
considered as a necessary expense incurred in the procurement of evidence 
for submission to a Federal grand jury and, as such, may be paid from 
the appropriation “ Miscellaneous expenses, United States courts.” 

Comptroller General McCarl to R. D. Allison, Disbursing Clerk, Department 

of Justice, July 17, 1928: 


There has been received your letter of July 3, 1928, transmitting 
with request for decision whether payment thereon is authorized, a 
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voucher in the sum of $318 in favor of the Holly Sugar Corporation 
covering expenses incurred by the said company in the shipment of 
books and records from Colorado Springs, Colo., to Lincoln, Nebr., 
and return, in response to a subpoena duces tecum issued by the 
United States District Court of Nebraska, Lincoln division, your 
doubt in the matter being because of an item for insurance on the 
said books and records. 

It appears that by subpoena duces tecum issued by the said court 
the Holly Sugar Corporation was ordered to produce before the 
Federal grand jury certain books and records including ledgers, 
journals, books of account, etc.; that in response to said subpoena 
the said records consisting of five boxes and two trunks were shipped 
by means of express (American Express Co.) at a total cost of 
$118.93 for the carriage to and from destination; and that the said 
company took out a policy of insurance for the sum of $50,000, the 
premium on said insurance policy amounting to the sum of $200, to 
cover any loss that might occur to the books, records, etc., incident 
to their being sent to Lincoln in response to the subpena. 

The question of the proper items of expense in regard to obtaining 
evidence for presentment before Federal grand juries has heretofore 
been the subject of consideration by the accounting officers, and in 
decision of December 12, 1916, 23 Comp. Dec. 335, it was held: 


Where a witness before a Federal grand jury is directed by the United 
States attorney to bring certain property before the jury for use as evidence 
in a pending case, the expenses incurred by the witness in complying with such 
direction are chargeable, if approved by the Attorney General, to the appropria- 
tion “‘ Miscellaneous expenses, United States courts.” 


It was held, also, in decision of February 21, 1922, 1 Comp. Gen. 
442, that: 


It is within the discretion of the court to allow a telegraph company reim- 
bursement for expenses incurred in searching its records for messages called 
for by subpenas duces tecum, regularly issued, payable from the appropriation 
“ Miscellaneous expenses, United States courts.” 


The effect of these decisions is to authorize the payment of all 
necessary expenses of a witness in transporting records for use in 
court proceedings. While the shipper in this instance could, by 
placing a sufficient valuation upon the shipment at the time it was 
made, have made the express company liable for practically all loss 
incident to the actual transportation, at a cost considerably less than 
the cost of insurance, such an arrangement would not have covered 
any loss at Lincoln while the property was not in custody of the 
express company. Therefore, it would seem reasonable to assume 
that no business concern would take the risk of letting its original 
ledgers, journals, and books of account be removed from its place of 
business for any considerable length of time without having them in- 
sured. Accordingly, the cost of the premium on the insurance policy 
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may be considered as a necessary expense incurred in the procurement 
of evidence for submission to a United States grand jury and, as 


such, may be paid under the appropriation “ Miscellaneous expenses, 
United States courts, 1928.” 





(A-22784) 


RENTAL ALLOWANCE—FIELD DUTY—MARINE CORPS OFFICERS 
ON DUTY WITH NATIONAL GUARD OF NICARAGUA 


Officers of the Marine Corps accepting offices in the National Guard of a foreign 
Government which with the United States is operating against a common 
enemy are in the same status as the officers assigned directly to duty in 
the operations by the Government of the United States and are not entitled 
to rental allowance. 


Comptroller General McCarl to the Secretary of the Navy, July 18, 1928: 

There has been received your letter of April 30, 1928, requesting 
decision of matters presented by Capt. L. L. Dye, United States 
Marine Corps, paymaster, Nicaragua National Guard detachment, in 
substance whether officers of the Marine Corps detailed to assist the 
Government of Nicaragua in military matters are entitled to rental 
allowance. The officers are understood to have*accepted offices in the 
National Guard of Nicaragua under the authority of the act of May 
19, 1926, 44 Stat. 565, which provides: 


That the President of the United States be, and hereby is, authorized, upon 
application from the foreign governments concerned, and whenever in his 
discretion the public interests render such a course advisable, to detail officers 
and enlisted men of the United States Army, Navy, and Marine Corps to assist 
the governments of the Republics of North America, Central America, and South 
America and of the Republics of Cuba, Haiti, and Santo Domingo, in military 
and naval matters: Provided, That the officers and enlisted men so detailed be, 
and they are hereby, authorized to accept from the government to which 
detailed offices and such compensation and emoluments thereunto appertaining 
as may be first approved by the Secretary of War or by the Secretary of the 
Navy, as the case may be: Provided, further, That while so detailed such officers 
and enlisted men shall receive, in addition to the compensation and emoluments 
allowed them by such governments, the pay and allowances whereto entitled in 
the United States Army, Navy, and Marine Corps and shal) be allowed the same 
credit for longevity, retirement, and for all other purposes that they would 
receive if they were serving with the forces of the United States. 


There have heretofore been presented to this office questions of the 
status of officers of the Marine Corps who have been sent to Nicaragua 
in the interest of orderly government and that with respect to rental 
allowances they are in the status of on field duty “operating against 
an enemy” and are not entitled to rental allowances. Decision of 
October 17, 1927, and February 14, 1928, A-18654. The officers con- 
cerning whom the present questions are submitted are substantially 
in the same status as the officers of the Marine Corps, but the question 
which arises in whether the provisions of the act of May 19, 1926, 
cited, distinguish them from officers on such active field duty at 
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Nicaragua that the officers connected with the Government of 
Nicaragua are entitled to rental allowances although in other respects 
practically performing the same services as the officers who are with 
the Marine Corps of the United States. The distinct authority of 
the act of May 19, 1926, cited, is that-officers and enlisted men may 
be detailed to assist the other governments “in military and naval 
matters.” It is not clear whether this is limited to assistance in the 
sense of instruction or observation under peace conditions, or whether 
it contemplates assistance in the sense of active participation in hos- 
tility operations of such government. It would seem an extraordi- 
nary situation that if officers of this Government practically in the 
same status in the performance of duty there may be authorized 
allowances for the one and not for the other although otherwise on 
the same footing—the one having been given an assignment to direct 
duty under the foreign government while the other is under an 
assignment to duty directly with our own Government. I can reach 
no other conclusion than that the rule in such cases must be that 
the statute cited does not provide for such contingency. If United 
States troops are operating at the same time that a foreign govern- 
ment is operating, those officers who by authority of law may be 
detailed to the foreign government must be considered as in the 
same status with respect to rental allowances as the officers with the 
troops of the United States so operating. It would appear to be 
immaterial whether the officers are with the United States forces or 
are permitted to take service with the foreign forces. With respect 
to payment of rental allowances by the United States to either class 
of officers, they are to be considered in the same status as to allow- 
ances as being on field duty “ operating against an enemy ” and the 
payment of rental allowances is not authorized. 


(A-23199) 


COMMISSIONERS, UNITED STATES—FEES—ACKNOWLEDGMENTS 
IN INTERNAL REVENUE CASES 


Claims of United States commissioners for fees on account of services per- 
formed for the Government are required, under section 856, Revised 
Statutes, to be settled in the General Accounting Office. 

Section 21 of the act of May 28, 1896, 29 Stat. 184, does not authorize a fee 


to United States commissioners for taking an acknowledgment of discharge 
of tax liens. 


Decision by Comptroller General McCarl, July 20, 1928: 

Roger Knox, United States commissioner, requested May 26, 1928, 
review of settlement No. 017743, dated April 19, 1928, wherein was 
disallowed his claim for $141 as fees at the rate of 75 cents each for 
taking acknowledgments to certificates of discharge of tax liens dur- 
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ing the period July 15 to December 30, 1927, under the internal 
revenue laws of the United States. The claim was disallowed on the 
ground that there was no authority for payment of the fees. 

It appears to have become necessary for the Collector of Internal 
Revenue at Philadelphia, Pa., to execute certain acknowledgments 
of discharge of tax liens and he requested advice of the United 
States attorney, who advised him that the act of May 19, 1893, of 
the State of Pennsylvania gave authority for acknowledgments to 
deeds to judges of the Supreme Court, judges of the court of common 
pleas, recorders of deeds, prothonotaries, or clerks of any court of 
record, justices of the peace, and notaries public, and that the act 
of April 21, 1869, of said State, authorized the use in any court of 
said State of oaths or affirmations or depositions before United States 
commissioners. The United States attorney expressed the opinion 
that the United States commissioner or the United States clerk of 
court, or one of his deputies, had authority under the laws of Penn- 
sylvania to take acknowledgments, and a similar conclusion was 
reached in an opinion dated November 5, 1927, of the general counsel 
for the Bureau of Internal Revenue. 

The acknowledgments here in question were taken before Commis- 
sioner Knox, and claim was submitted to the Bureau of Internal 
Revenue for 75 cents for each acknowledgment, notwithstanding sec- 
tion 856, Revised Statutes, as amended by the act of May 28, 1896, 
29 Stat. 179, 186, which provides that: 


The fees of * * * commissioners, in cases where the United States are 
liable to pay the same, shall be paid on settling their accounts at the Treasury. 


The act of February 22, 1875, 18 Stat. 333, as amended by the act 
of May 28, 1896, 29 Stat. 184, provided that: 


United States commissioners shall forward their accounts, duly verified by 
oath, to the district attorneys of their respective districts, by whom they sha.l be 
submitted for approval in open court, and the court shall pass upon the same in 
the manner aforesaid [as may be acevrding to law and just]. 


The act of May 29, 1928, 45 Stat. 998, dispensed with the approval 
by the court of the accounts of commissioners but the procedure still 
maintains that claims of commissioners for fees are to be submitted 
through the office of the United States attorney to the Department of 
Justice for administrative approval or disapproval and for transmis- 
sion to this office for settlement as claims. 

Aside from the failure to follow the proper procedure in the sub- 
mission of this claim for fees for taking acknowledgments in internal- 
revenue cases, there is nothing in section 21 of the act of May 28, 
1896, 29 Stat. 184, prescribing and fixing the fees of United States 
commissioners, which would authorize the payment of a fee of 75 
cents each, or any other sum for taking acknowledgments in internal- 
revenue cases. An acknowledgment is a proceeding provided by 








24 DECISIONS OF THE COMPTROLLER GENERAL 


statute whereby a person who has executed an instrument may, by 
going before a competent officer or court and declaring it to be his 
act and deed, entitle it to be recorded or received in evidence, or 
both, without further proof of execution. When an acknowledgment 
is prescribed by statute, without declaring of what it shall consist, it 
is meant that the person executing the instrument must appear before 
a duly authorized officer and state that he executed it. See Punchard 
v. Masterson, 101 S. W. 204, quoting the definition in 1 Cyc. 512. 

Section 3165, Revised Statutes, as amended, and which was 
reenacted by section 1115 of the act of February 26, 1926, 44 Stat. 
117, provided that: 


Every collector, deputy collector, internal-revenue agent, and internal-revenue 
officer assigned to duty under an internal-revenue agent, is authorized to 
administer oaths and to take evidence touching any part of the administration 
of the internal revenue laws with which he is charged, or where such oaths 
and evidence are authorized by law or regulation authorized by law to be 
taken. 


The authority to administer oaths and take evidence “touching 
any part of the administration of the internal revenue laws” is very 
broad and a discharge of a tax lien under the internal revenue laws 
would appear to be a part of the administration of said laws. How- 
ever, it is unnecessary, at this time, to decide whether the authority 
to “administer oaths and take evidence” includes the taking of 
acknowledgments for discharge of tax liens because the fact remains 
that there is no authority in the statutes fixing the fees of United 
States commissioners for charging the United States for taking such 
acknowledgments. This conclusion does not in any manner hamper 
the execution of the internal revenue laws for the reason, as pointed 
out by the general counsel for the Bureau of Internal Revenue in his 
opinion of November 5, 1927, notaries public are authorized to take 
acknowledgments, and it was suggested that the services of a notary 
“could be utilized with advantage by the collector to take all the 
acknowledgments * * * executed by such collector,” and atten- 
tion was also called to Accounts and Collection Circular No. 345, 
dated February 24, 1923, Bureau of Internal Revenue, Treasury 
Department, to the effect that clerks of United States district courts 
were authorized and required to administer oaths, etc., for the United 
States without charge. In other words, if it should be administra- 
tively concluded that section 3165, Revised Statutes, as amended, 
does not authorize collectors, deputy collectors, internal-revenue 
agents, and internal-revenue officers to take acknowledgments for 
discharge of tax liens as a part of their official duties for which they 
receive salaries from the United States, the law has otherwise made 
provision for the securing of such acknowledgments without expense 
to the United States, 
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In view of the fact that the law has made provision for securing 
acknowledgments to discharge tax liens without expense to the 
United States and has made no provision for payment of fees to 
commissioners for taking such acknowledgments the disallowance of 
the instant claim must be and is sustained. 


(A-23641) 


CONTRACTS—SOVEREIGN CAPACITY—WORKMEN’S COMPENSATION 
INSURANCE—ARLINGTON MEMORIAL BRIDGE COMMISSION 


The United States as a contractor is not liable in damages or otherwise for 
its acts in its sovereign capacity, and a Government contract for work in the 
District of Columbia may not be amended so as to impose on the United 
States the cost of workmen’s compensation insurance occasioned the con- 
tractor performing the work by reason of the act of May 17, 1928, 45 
Stat. 600. 


Comptroller General McCarl to Col. U. S. Grant, 3d, United States Army, 
Executive and Disbursing Officer, Arlington Memorial Bridge Commission, 
July 21, 1928: 

There has been received your letter of July 7, 1928, inclosing copy 
of letter dated June 30, 1928, from the Hunkin-Conkey Construction 
Co. relative to its contract A. M. B. 16, dated January 17, 1928, with 
the Arlington Memorial Bridge Commission for the construction of 
the superstructure of the Arlington Memorial Bridge, exclusive of 
the bascule draw span, and wherein the contractor alleges that the 
act of May 17, 1928, 45 Stat. 600, extending, effective July 1, 1928, 
the provisions of the “ longshoremen’s and harbor workers’ compensa- 
tion act” of March 4, 1927, 44 Stat. 1424, 1446, to the District of 
Columbia would increase its expenditure approximately $25,000 on 
account of workmen’s compensation insurance. You request deci- 
sion whether the contract may be amended so as to allow the con- 
tractor any increased cost occasioned thereby, that is, a sum in addi- 
tion to the compensation of $1,576,686 stipulated in the contract 
as a fixed sum for the doing of the work. 

It is settled that a contract may not be modified prejudicial to the 
United States without adequate consideration therefor. See Preis & 
Co. v. United States, 58 Ct. Cls. 81. The act of May 17, 1928, 
is a general statute applicable to all persons doing business in the 
District of Columbia included within its terms and it can not be con- 
sidered a “ change ” within the meaning of article 3 of the contract. 
It is equally well settled that the character of the United States as 
sovereign and as contractor are separate and distinct and that the 
United States, as a contractor, is not responsible in damages because 
of its acts in its sovereign capacity. The matter was considered by 
the Supreme Court of the United States in Horowitz v. United States, 
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267 U. S. 458, and by the Circuit Court of Appeals in Maawell v. 
United States, 3 Fed. Rep. (2d) 906. The court said in the first- 
named case, in support of its conclusion to the effect the United 
States as a contractor was not responsible for its acts in its sovereign 
capacity, that: 

It has long been held by the Court of Claims that the United States when 
sued as a contractor cannot be held liable for an obstruction to the performance 
of the particular contract resulting from its public and genera! acts as a 
sovereign. Deming v. United States, 1 Ct. Cl. 190, 191; Jones v. United States, 
1 Ct. Cls. 383, 384; Wilson v. United States, 11 Ct. Cls. 513, 520. In the Jones 
Case, supra, the court said: “ The two characters which the Government possesses 
as a contractor and as a sovereign cannot be thus fused; nor can the United 
States while sued in the one character be made liable in damages for their 
acts done in the other. Whatever acts the Government may do, be they legis- 
lative or executive, so long as they be public and general, cannot be deemed 
specially to alter, modify, obstruct, or violate the particular contracts, into 
which it enters with private persons. * * * In this court, the United States 
appear simply as contractors; and they are to be held liable only within the 
same limits that any other defendant would be in any other court. Though 
their sovereign acts performed for the general good may work injury to some 


private contractors, such parties gain nothing by having the United States as 
their defendants.” 


There is nothing in either the contract of January 17, 1928, or in the 
act of May 17, 1928, to alter the rule stated by the Court of Claims 
and subsequently approved by the Supreme Court of the United 
States that the Government was not liable as a contractor for its acts 
in its sovereign capacity and, therefore, there being no liability on 
the Government as a contractor for the enactment of the act of May 
17, 1928, there is neither equitable nor legal liability on the United 
States as a contractor to pay any increased workmen’s compensation 
insurance which the Hunkin-Conkey Construction Co. may be 
required to pay in connection with this work on the Arlington 
Memorial Bridge. 

Acordingly, you are advised that you are not authorized to modify 
the contract of January 17, 1928, so as to impose on the United States 
any part of the increased cost occasioned the contractor by reason of 
the act of May 17, 1928. 


(A-23729) 
PAY-ROLL SIGNATURES—MARRIED WOMEN EMPLOYEES 


Where a married woman employee in the Government service has her legal 
surname changed by court order said employee may thereafter be known 
and recognized, for pay roll and other official purposes, under the name 
decreed by the court. 4 Comp. Gen. 165, distinguished. 


Comptroller General McCarl to the Secretary of the Interior, July 23, 1928: 
I have your indorsement of July 13, 1928, requesting decision on 


question raised by the superintendent of St. Elizabeths Hospital, 
as follows: 
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Respectfully referred to the Comptroller General for opinion upon the question 


presented in the foregoing letter from the superintendent of St. Elizabeths 
Hospital. 


The order of the Supreme Court of the District of Columbia, 
referred to, is as follows: 


In re change of name of Winifred Gray Tuve. 
In equity No. 48411 equity. 


ORDER 


Upon consideration of the petition of Winifred Gray Tuve for change of her 
name, and it appearing to the court that notice of the filing of said petition 
has been duly published once a week for three successive weeks in the Evening 
Star newspaper, in accordance with the law, and the showing made by the 
petition as reasons for the said change of name being satisfactory to the court, 
and no objection having been filed, it is this 3d day of July, A. D. 1928, 

ADJUDGED, ORDERED and DECREED that the name of the said Winifred Gray Tuve 
be, and the same hereby is, changed to Winifred Gray Whitman, as prayed in 
the said petition. 

By the court: 

(Signed) JENNINGS BAILEY, 
Justice. 


The foregoing court order distinguishes this case from the case 
decided in 4 Comp. Gen. 165. In view of the court’s action in this 
instance, the wife’s legal name became Winifred Gray Whitman; 
consequently this employee may hereafter be known and recognized, 
for pay roll and other official purposes, under the name of Winifred 
Gray Whitman, in accordance with the decree of the court. 


(A-23616) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 19283—FEDERAL POWER COMMISSION 


The positions of employees performing work of the Federal Power Commission 
on and prior to June 30, 1928, under detail from, and paid under appro- 
priations for the Departments of War, Interior, and Agriculture, in the 
departmental service in the District of Columbia and subject to the 
original classification act of 1923, were authorized to be transferred to, 
and paid under the appropriations for the Federal Power Commission, 
effective July 1, 1928, under the terms of the appropriation act of May 
16, 1928, 45 Stat. 579. without the creation of new positions to be sub- 
mitted to the Personnel Classification Board for original allocation, and 
the grades and salary rates for such positions effective July 1, 1928, are 
for determination under the provisions of the act of May 28, 1928, 45 
Stat. 776, as applied by the decision of June 2, 1928, 7 Comp. Gen. 760, 
based on the positions held June 30, 1928, under the Departments of War, 
Interior, and Agriculture. 

The salary rates of employees occupying field positions on and prior to June 
80, 1928, under the Departments of War, Interior, and Agriculture, not 
subject to the original classification act of 1928, which were transferred 
to the Federal Power Commission effective July 1, 1928, under authority 
of the act of May 16. 1928, 45 Stat. 579, should be paid effective July 
1, 1928, at a rate in the grade in which the Personnel Classification Board 
allocated such positions under the terms of the classification act, as 
amended by the act of May 28, 1928, 45 Stat. 776, subject to the con- 
dition in the act of May 16, 1928, that the transfers to the Federal Power 
Commission “may be made without reduction in salary.” 
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Comptroller General McCarl to O. C. Merrill, Executive Secretary, Federal 
Power Commission, July 24, 1928: 


Consideration has been given to your letter of July 7, 1928 (OPS), 
requesting decision of a question presented, as follows: 


Reference is had to your decision of June 8 (A-23203) in which in answer- 
ing the commission’s letter of May 31 (incorpora‘ed in the decision) the situa- 
tion with respect to personnel for this commission was discussed; and also to 
the following statutes: 

(Independent offices act, 1928, approved February 11, 1927.)—* * * Pro- 
vided, That the annual estima.es of the Federal Power Commission for the 
fiscal year 1929 shall include the salaries of all civilian employees whose service 
with the commission has become permanent through detail from any executive 
department. 

(Independent offices act, 1929, approved May 16, 1928.)—-For every expendi- 
ture requisite for and incident to .he work of the Federal Power Commission 
as authorized by law, * * * $108,840, of which amount not to exceed 
$87,840 shall be available for personal services, and of this amount not to 
exceed $83,840 shall be available for personal services in the District of Co- 
lumbia in accordance with the classification act of 1923: Provided, That the 
transfer of civilian employees to the rolls of the Federal Power Commission on 
July 1, 1928, may be made without reduction in salary. 

In pursuance of this legislation, the commission on May 12 forwarded to 
the Personnel Classification Board classification sheets looking to and for the 
purpose of alloca:ion under the classification act of 1923 of 27 positions to the 
commission’s departmental service, in order that, allocations being made, appro- 
priate action could be taken to transfer the employees to the commission's rolls 
on or after July 1, 1928, all through previous assignment to the work of :he 
commission having attained the peimanent status specified in the statute first 
above quoted. Allocations were made and the sheets were returned to the com- 
mission on June 30. 

I transmit herewith letter dated June 30, 1928, from the secretary to the 
board, together with Board Action No. 11618 and eight classification sheets, 
which show— 

(1) In the case of seven employees whose allocation had been recommended 
by the commission to grade 4 of the professional and scientific service under 
the classification act of 1923, allocation was made by the Personnel Classification 
Board to grade 4 of the compensation schedules for that service as amended - 
by the act approved May 28, 1928, these to be effective July 1, 1928. 

(2) In the case of one employee whose allocation had been recommended by 
the commission to grade 11 of the Clerical, Administrative and Fiscal Service 
under the classification act of 1923, allocation was made by the board to grade 
11 of the compensation schedules for that service as amended by the act 
approved May 28, 1928, to be effective July 1, 1928. 

The status of each employee with respect to classification under the act of 
1923, previous to July 1, 1928, follows: 

Sheet No. 1. Edward C. Bebb. Position allocated on January 1, 1928, to 
engineer, P-4, office of the Secretary, Interior Department, by transfer from 
engineer, grade 15, Indian Field Service. No subsequent change in allocation 
or in duties. Service at the commission permanent since November 1, 1920. 

Sheet No. 2. Richard W. Cushing. Position has never been allocated to the 
departmental service, having been a field service position in the engineer depart- 
ment at large during Mr. Cushing’s service at the commission dating from July 
1, 1925. Assignment to the commission’s work made under authority of decision 
of the comptroller dated October 4, 1920. Service at the commission permanent 
since July 1, 1925. 

Sheet No. 3. Nelson B. Keeler. Position allocated, effective July 1, 1924, to 
electrical engineer, P-4, office of the Chief of Engineers. On April 1, 1925, 
Mr. Keeler was transferred to the engineer department at large, a field service, 
in which status his position has since remained. Assignment to the commis- 
sion’s work was made under authority of decision of the comptroller dated 
October 4, 1920. There has heen no change in Mr, Keeler’s duties since July 
1, 1924. Service at the commission permanent since May 16, 1923. 

Sheet No. 4. John G. Mathers. Position allocated July 1, 1924, to engineer 
(hydraulic), P-4, U. S. Geological Survey. Mr. Mathers was assigned to duty 
at the commission on August 1, 1927, as hydraulic engineer. There has been 
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no subsequent change in allocation or in duties. Service at the commission 
permanent since August 1, 1927. 

Sheet No. 5. Ralph R. Randell. Position allocated July 1, 1924, to engineer, 
p-4, U. 8. Forest Service. There has been no subsequent change in allocation 
or in duties. Service at the commission permanent since August 16, 1920. 

Sheet No. 6. James F. Lawson. Position allocated July 1, 1924, to attorney, 
P-4, U. 8S. Forest Service. There has been no subsequent change in allocation 
or in duties. Service at the commission permanent since November 24, 1920. 

Sheet No. 27. Fred F. Henshaw. This position was filled by appointment of 
Mr. Royal W. Davenport on October 1, 1920. It was allocated July 1, 1924, to 
engineer (hydraulic), P-4, U. S. Geological Survey, at which time Mr. Daven- 
port was on duty by assignment to the commission. Mr. Davenport was relieved 
from duty at the commision and advanced to another grade, Mr. Henshaw being 
transferred into the position, and assigned to duty at the commission on May 
1, 1928. There has been no subsequent change in allocation or in duties. Serv- 
ice at the commission permanent since May 1, 1928. 

Sheet No. 12. Samuel Meisels. Position allocated May 31, 1927 (Board 
Action No. 8436) to grade 11, C. A. & F. Service, appointment issuing, effective 
June 16, 1927, as assistant chief accountant and auditor, Bureau of Plant Indus- 
try, and Mr. Meisels being assigned to duty at the commission. There has been 
no subsequent change in allocation or in duties. Service at the commission 
permanent since October 7, 1925, of the board’s action. 

The commission believes that the board’s action in allocating the legal and 
engineering positions to grade P-4, and the accounting position to grade CAF-11, 
instead of to grade P-5 and CAF-12 of the Welch Act, respectively, is not in 
accord with the provisions or the intent of that act. 

It is necessary, therefore, to present for your decision the question whether, 
with respect to the eight positions listed, the commission is authorized to issue 
appointments to the attorney and to any or all the engineers named under 
grade P-5, and to the accountant under grade CAF-12 of the Welch Act, the 
appointments carrying therewith the salary rates under those grades as deter- 
mined by the method shown in your decision of June 2, 1928. 

Attention is particularly called to the peculiar situation of these emp!oyees 
arising from the fact that their “transfer” from the departments to the com- 
mission was a mere technical transfer, and that there was no creation in the 
ordinary meaning of the term of new positions for allocation. For periods of 
time varying from 2 months to 8 years and averaging 444 years, the only con- 
nection which these individuals have had with the departments has been re- 
stricted to salary payments. During the entire time they have been employed 
exclusively on the work of the commission, have performed all their work in 
the offices of the commission, and with respect to the work to be performed, 
to the hours of duty, to discipline, and to all similar matters they have been 
subject exclusively to the control of the commission. This situation was 
recognized in the independent offices act of 1928, where these employees are 
described as those “ whose service with the commission has become permanent.” 


It will be assumed for the purposes of this decision that the »rin- 
cipal duties of all the positions presented for consideration are per- 
formed in the District of Columbia, that all of such positions were 
and are now positions in the departmental service in the District of 
Columbia and subject to the original classification act of 1923, and 
as amended by the act of May 28, 1928, and that none of the posi- 
tions, including those held by Richard W. Cushing and Nelson B. 
Keeler, are now field positions to which the classification act. as 
amended, is not applicable, and that the allocations under the at of 
1923, referred to in the submission were made with reference to the 
duties performed under the Federal Power Commission. If the 
facts are not as thus assumed, this decision will not be for application. 

Prior to July 1, 1928, the work of the Federal Power Commission 
was performed by employees detailed from the Departments of War, 
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Interior, and Agriculture. The act of May 16, 1928, 45 Stat. 579, 
quoted in your submission, made an appropriation under the heading 
“Federal Power Commission ” for personal services in the District 
of Columbia in accordance with the classification act of 1923, with 
the following express proviso: 


* * * Provided, That the transfer of civilian employees to the rolis of 
the Federal Power Commission on July 1, 1928, may be made without re- 
duction in salary. 


Evidently this proviso was intended to have the effect of qualifying 
the use of the appropriation provided for personal services under 
the Federal Power Commission “in accordance with the classifica- 
tion act of 1923,” by authoriz'ng the detailed employees working in 
existing positions under the commission and paid under appropria- 
tions for other departments, to be transferred to the rolls of the com- 
mission and paid under the appropriation thus provided for the 
commission. Decision of June 8, 1928, A-23203. To accomplish this 
result there was authorized only a change in the appropriation under 
which the salaries were to be paid, and not the creation of new 
positions with identical duties, such as might require submission 
thereof to the Personnel Classification Board for original allocation. 
The commission appears to have erred in assuming that the enact- 
ment of this appropriation provision required submitting to the 
Personnel Classification Board new sheets for such of these positions 
as had been allocated under the original classification act of 1923. 
In view thereof, the recent action of the Personnel Classification 
Board with respect to those positions which, prior to July 1, 1928, 
had been allocated under the original classification act, was unneces- 
sary and instead the appropriation authority must prevail, and also 
as to all of such positions the automatic provisions of the act of 
May 28, 1928, are applicable. The placement of such positions in 
grades P-5 and CAF -12 and the fixing of the salary rates therein as 
of July 1, 1928, should be accomplished under the act of May 28, 
1928, as construed by this office in decision of June 2, 1928, 7 Comp. 
Gen. 760. The result will be as follows: 
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But the positions held by Richard W. Cushing and Nelson B. 
Keeler on June 30, 1928, appear to have been field positions and not 
subject to the original classification act of 1923, prior to July 1, 1928. 
This being true, the automatic provisions of the act of May 28, 1928, 
could not be applied, and the positions were properly for submission 
to the Personnel Classification Board for original allocations in the 
same manner as newly created positions. Accordingly the salary of 
the employees holding these two positions should be paid at a rate 
in the grade to which heretofore allocated by the Personnel Classifi- 
cation Board under the act of May 28, 1928—subject to the provision 
that they shall suffer no reduction in compensation by reason of their 
transfer to the rolls of the commission as of July 1, 1928—unless and 
until reallocated upon review at the request of the administrative 
office or upon appeal by the employees. Thus, the salary rate of 
Richard W. Cushing, who received $3,400 on the field roll prior to 
July 1, 1928, should be fixed at the rate of $3,800, effective July 1, 
1928, the minimum salary rate of new grade P-+4. The salary rate 
of Nelson B. Keeler, who received $4,200 on the field roll prior to 
July 1, 1928, may be fixed at the same rate in new grade P-4, under 
the proviso to the appropriation act for the Federal Power Commis- 
sion, which provides that the transfers “may be made without reduc- 
tion in salary.” 


(A-23678) 


RECOVERY OF UNLAWFUL PAYMENTS MADE UNDER THE WORLD 
WAR ADJUSTED COMPENSATION ACT FROM WAR RISK INSUR- 
ANCE 


In all cases involving unlawful payments under the World War adjusted com- 
pensation act resulting from an error in the War Department, and not from 
an error in judgment or change in construction of statute by the Secretary 
of War, the unlawful payments are recoverable by application of war-risk 


insurance payments due the same person to whom the unlawful payments 
were made. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
July 24, 1928: 


Consideration has been given to your letter of July 13, 1928, 
requesting decision of a question presented as follows: 


There is pending for adjudication before this bureau the case of Linzy A. 
Goodwin, XC-25568, which is typical of a number of other cases presenting 
the general question whether overpayments arising by reason of the actusl pay- 
ments of certain installments of adjusted-service credit made in the past may 
be recouped by the Veterans’ Bureau from sums due under an award of term 
insurance. 

In the Goodwin case the veteran applied while in the service, on November 13, 
1917, for $5,000 term insurance in favor of his wife. The first report received 
from the War Department showed that the veteran died in the service on June 
20, 1918, not in line of duty. Nevertheless, an award of death compensation 
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was approved in favor of the widow in September, 1918, and she was so notified. 
Later, on January 12, 1925, the War Department rendered another report, 
indicating death in line of duty, so that the award of death compensation was 
not disturbed. An award of term insurance in the sum of $28.75 a month was 
approved in her favor as the designated beneficiary. 

The widow made application for the benefits of the World War adjusted com- 
pensation act, the War Department certified to the Veterans’ Bureau an adjusted- 
service credit, and in reliance upon this certificate the bureau awarded and 
paid to the widow eight installments of $35.57 each, a total of $284.56. 

On June 21, 1927, The Adjutant General advised the Veterans’ Bureau that the 
certification of the adjusted-service credit to the Veterans’ Bureau by the War 
Department in this case had been made in error, and it was then requested that 
the certificate be voided and returned to the War Department for cancellation, 
because it had been determined that the veteran had been separated from the 
service under conditions other than honorable. 

The War Department was requested to review its files, but adhered to its 
report that the death of the veteran was not in line of duty, and the Judge 
Advocate General, on October 12, 1927, declined to reopen the case. AS a 
matter of information, it may be stated that the veteran met his death in 
France when he attempted to alight from a freight train on which he rode 
without authority. 

As to the death compensation phase of the case, since the World War veterans’ 
act, 1924, as amended, does not make a line of duty status a prerequisite of 
an award of death compensation, it is submitted that the award of such death 
compensation in this case to the widow need not be disturbed, even though 
it has now been found that the death of the soldier was not in line of duty. 
With reference to the benefits under the World War adjusted compensation act, 
it would appear that the certification of the War Department would be binding 
upon the Veterans’ Bureau and that, as the War Department has withdrawn 
its certification and voided the certificate for the reason indicated, it would 
naturally follow that no further payments of benefits under the World War 
adjusted compensation act may be made. 

This presents the question upon which your decision is requested, namely, 
whether any payments of benefits under the World War adjusted compensation 
act made in the past and being based upon a voided certificate are subject to 
recovery, and, if so, whether they may be recouped from any award of war- 


risk insurance. 

The record in the case has been examined, also, to determine the 
facts in connection with the action of the War Department and the 
nature of the error in first certifying to the Veterans’ Bureau that 
Linzy A. Goodwin was a “ veteran ” within the meaning of the World 
War adjusted compensation act and in certifying an adjusted-service 
credit in his favor. 

It appears that on June 24, 1918, a board of Army officers, con- 
vened for the purpose, found that the death of Goodwin was due 
to his own misconduct and not in line of duty. These findings were 
approved by the then Secretary of War June 2, 1919. The report of 
the War Department, dated January 12, 1925, to which you refer, 
wherein it was indicated that death occurred in line of duty, was 
made out on a blank form furnished by the Veterans’ Bureau for 
that purpose, and apparently was based on the hospital records in 
the case, without reference to the approved findings of the board of 
officers to the contrary. The subsequent action of the War Depart- 
ment in certifying that Goodwin was a “ veteran” within the mean- 
ing of the World War adjusted compensation act and certifying an 
adjusted-service credit in his favor to the Veterans’ Bureau, on the 
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basis of which the widow has been paid the sum of $284.56, appar- 
ently was likewise made without reference to the approved findings 
of the board of officers that the soldier died as a result of his own 
misconduct and not in line of duty, and, therefore, was separated 
from the service under conditions other than honorable. This appar- 
ently is the nature of the error in forwarding certificate in the 
case to the Veterans’ Bureau. At the request of the Veterans’ Bureau 
the War Department reviewed this matter, but refused to reopen 
the case for the reason that the prior findings as to the cause of 
death had been approved by a former Secretary of War, citing 
2 Op. Atty. Gen. 9. 

Under the definition of the term “ veteran” appearing in section 2 
of the World War adjusted compensation act, dated May 19, 1924. 
43 Stat. 121, there is expressly excepted “(1) any individual at any 
time during such period or thereafter separated from such forces 
under other than honorable conditions.” Section 605 of the same 
statute, 43 Stat. 130, requires the Secretary of War to certify to the 
Director, Veterans’ Bureau— 


(2) That the individual upon whom the applicant bases his claim to payment 
was a veteran; 
« * * . - <« * * 


(4) The amount of the adjusted service credit of the veteran, together 
with the facts of record in the department upon which such above conclusions 
are based. 


In view of the record in the War Department, the certificate of 
the Secretary of War that Goodwin was a “veteran” within the 
meaning of this statute and stating an amount of adjusted service 
credit in his favor, resulted from an administrative error in the War 
Department, thereafter corrected, and can form no legal basis for 
the payment to the widow. The certificate of the Secretary of War 
being unlawfully issued, the widow acquired no vested rights there- 
under. This case is to be distinguished from a case where the error 
of the War Department was one of judgment or involved a change 
in the construction of the controlling statute where a certificate by 
the Secretary of War might vest rights in the beneficiary. See 11 
Pension Decisions 395; 18 id. 13; 20 id. 191; 2 Comp. Gen. 462, 463; 
3 id. 41, 43. 

Accordingly, the amount of the unlawful payments to the widow in 
this case constitutes a sum due the United States, which sum, under 
the general authority of the Government to offset credits against 
debits of the same individual, is recoverable from any sum due the 
widow from the United States unless there is some express provision 
in the controlling statutes prohibiting the recovery of the amounts 
unlawfully paid or exempting the amounts due the widow from debts 
due the Government under the general rule. 
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‘re appears no provision in the World War adjusted compensa- 
* act to prohibit recovery of these unlawful payments made there- 
iider. The widow is receiving war risk insurance on account of the 
leath of her husband. Section 22 of the World War veterans’ act 
of June 7, 1924, 43 Stat. 613, provides as follows: 


That the compensation, insurance, and maintenance and support allowance 
payable under Title II, II], and IV, respectively, shall not be assignable; shall 
not be subject to the claims of creditors of any person to whom an award is 
made under Titles II, III, or IV; and shall be exempt from all taxation: 
Provided, That such compensation, insurance, and maintenance and support 
allowance shall be subject to any claims which the United States may have, 
under Titles 1I, ITI, IV, and V, against the person on whose account the 
compensation, insurance, or maintenance and support allowance is payable. 


There is nothing in this section having a direct bearing on the 
present case; that is, the statute neither prohibits nor expressly 
authorizes the application of insurance to liquidate indebtedness due 
the United States by reason of unlawful payments under the World 
War adjusted compensation act. The proviso would relate only to 
- claims against the veteran under the provisions of the World War . 
veterans’ act. As stated by the Comptroller of the Treasury in his 
decision of May 26, 1920, 26 Comp. Dec. 949, 950, to which you refer, 
the exemption from claims of creditors relates to claims of creditors 
other than the United States. Section 28 of the statute authorizing 
the director to waive recovery of payments from any beneficiary 
under certain conditions would not be for application to unlawful 
payments made under the provisions of the World War adjusted 
compensation act. 

Answering your question specifically you are advised that in all 
cases, including the present one, involving unlawful payments made 
under the World War adjusted compensation act resulting from an 
erroneous action by the War Department, and not from an error in 
judgment or change in the construction of the statute by the Secre- 
tary of War, the amount of the unlawful payments is recoverable 
by application of war risk insurance due the same person to whom 
the unlawful payments were made under the World War adjusted 
compensation act. 


(A-23404) 
VETERANS’ BUREAU—REVIVAL OF CONVERTED INSURANCE 


In the absence of controlling facts to the contrary, the cash surrender of a 
converted insurance policy of one mentally incompetent may prima facie 
be considered a normual transaction in the same manner as the reinstate- 
ment and conversion is considered, and therefore not necessarily invalid. 

The cash surrender of a converted policy of insurance is equivalent to a cancella- 
tion of the insurance within the meaning of section 305 of the World War 
veterans’ act aS amended by the act of July 2, 1926, 44 Stat. 799, which 
may be considered as applicable to converted insurance as well as term 
insurance. 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
July 25, 1928: 


There has been received your letter of June 19, 1928, requesting 
decision on a matter presented as follows: 


Your decision is requested as to the case of Arthur R. Carlson, C-320 701. 
This veteran while in service applied for term insurance in the sum of $10,000 
on which premiums were paid to include the month of February 1919. It 
appears that while still in service the veteran on January 15, 1919, requested a 
discontinuance of his insurance. He was discharged from service on March 3, 
1919, and thereafter in January 1920, reinstated the entire amount of insurance 
but allowed it to lapse through the failure to pay the premium due February 1, 
1920. 

In March 1920, the veteran was declared incompetent by the Court of Common 
Pleas No. 1, Philadelphia County, Pennsylvania, and his father was appointed 
his guardian. On August 30, 1920, the veteran, although under a legal adjudi- 
cation of incompetency, applied for the reinstatement and conversion of $1,000 
term insurance. The application for reinstatement and conversion was ac- 
cepted and a policy of converted insurance for $1,000 was issued effective 
September 1, 1920, on which premiums were paid to March 1924, a period in 
excess of six months. 

On January 29, 1924, the veteran applied for the cash surrender value of this 
$1,000 policy of converted insurance. On February 9, 1924, a check amounting 
to $124.33 was mailed to the veteran representing the cash surrender value of 
the $1,000 insurance as of January 31, 1924. 

The disability ratings first made in this case showed temporary partial 
disabilities of various degrees service connected, but no permanent and total 
disability. The ratings also indicated that the veteran was regarded as 
incompetent due to his mental condition from November 1, 1921, to February 
28, 1923, and then from December 21, 1923. In view of the fact that the ratings 
showed a disability of less than permanent and total and in view of the fact 
that these ratings showed the disability to be service connected, the Bureau 
regarded the acceptance of the application for reinstatement and conversion as 
correct and it is submitted that under your decision of September 3, 1921 (A. D. 
5870 Review) the reinstatement may be regarded as incontestable in the absence 
of any evidence of fraud and in the absence of any failure to pay premiums. 
In this decision you state: “If insurance has stood reinstated for six months the 
reinstatement can not be revoked or the insurance cancelled for any other cause 
than fraud or failure to pay premiums.” 

On May 5, 1926, the case was reviewed and rerated and a permanent and 
total disability found to have existed from April 1, 1926. As the result of 
additional compensation granted by the rating of May 5, 1926, it was determined 
by the Veterans’ Bureau that $9,000 of the term insurance which the veteran 
had never attempted to reinstate had been prevented from lapsing under section 
305 of the World War veterans’ act. Accordingly an award of the permanent 
and total disability benefits under this $9,000 effective as of April 1, 1926. the 
date of the permanent and total disability less necessary deduction for premiums 
and insurance, was prepared. At this time consideration was also given to 
the question of the cash surrender value of the $1,000 converted insurance for 
which the incompetent veteran had made application direct and which had been 
accepted. It was the opinion of the Veterans’ Bureau that as this veteran was 
shown to have been incompetent when he applied for the cash surrender of the 
converted insurance and as such application had been made by him direct and 
not through his guardian, such surrender was invalid. Consequently an award 
was prepared in favor of this veteran’s guardian for the installments of 
permanent and total disability benefits under the converted insurance due 
under the $1,000 policy over and above the amount represented by the cash 
surrender value. 


No question is presented as to award of benefits under the $9,000 
unconverted insurance, but there is presented for consideration the 
award made with respect to the amount of $1,000 which was rein- 
stated and converted, and subsequently paid the veteran on a cash 
surrender value basis. 
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The insurance that lapsed was term insurance. The $1,000 in- 
surance surrendered for cash was a reinstatement in that amount 
only and was converted insurance. A surrender and receiving of the 
cash on a converted policy of one mentally incompetent may prima 
facie be considered a normal transaction, in the same manner as the 
reinstatement and conversion in the first instance is apparently so 
considered, and therefore not necessarily invalid and particularly not 
in the absence of other controlling facts. It can not accurately be 
said that a surrender for cash is always against interest and 
inequitable, 

Accepting the reinstatement, conversion, and surrender for cash 
as valid actions, the question presented is whether the converted 
insurance for $1,000 may be considered as revived under section 305 
of the World War veterans’ act of July 2, 1926, 44 Stat. 799, ap- 
plicable to “insurance ” which the insured has allowed to “ lapse ” 
or which he has “ canceled or reduced.” 

The statute does not distinguish between term and converted insur- 
ance. Term insurance has no extended or cash value when the 
insurance lapses or is canceled as does converted insurance. The 
surrender of a converted policy for cash is equivalent to a cancella- 
tion within the meaning of this statute. It is understood that there 
was sufficient disability insurance uncollected in this case to apply as 
premium to revive not only the $9,000 of the term insurance, but 
also the $1,000 converted insurance. If so, payment of insurance 
benefits under such converted policy, less proper amount of premiums, 
interest, and cash surrender value, is authorized. 


(A-22658) 


CONTRACTS—DEFAULT—SUBROGATION OF SURETY—PAYMENTS 
IN CASE OF SUBSEQUENT BANKRUPTCY OF CONTRACTOR 


Where a contractor defaults in the performance of his contract for the construc- 
tion of a post-office building and the work is completely and satisfactorily 
performed by the surety on his performance bond, the surety is entitled to 
be subrogated, so far as necessary to protect it from loss, to all the rights 
which the Government might have enforced against the contractor if it 
had declared the contract forfeited and completed the work itself. The 
surety’s right of subrogation is superior to the claims of the contractor, or 
his assigns, for any balances due under the contract which are necessary 
to protect the surety from loss in the completion of the work, and the sub- 
sequent bankruptcy of the contractor would not affect the surety’s right of 
subrogation, inasmuch as the surety's right to the moneys necessary to 
completely reimburse it for expenditures in performance of the contract is 
superior in law and equity to that of the bankrupt’s estate, the latter having 
no greater rights than those of the contractor as against either the Govern- 
men or the surety. 


Comptroller General McCarl to the Secretary of the Treasury, July 27, 1928: 
I have your letter of April 23, 1928, as follows: 


Under date of March 19, 1927, the Treasury Department entered into a con- 
tract with John P, Curley, of Boston, Massachusetts, for the construction of the 
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post-office building at Winchester, Massachusetts (Tisa—154), for the amount of 
$71,111.00. 

The Detroit Fidelity and Surety Company is the surety on the bond under 
this contract. In December, 1927, the contractor defaulted, and on the date of 
January 10, 1928, the surety company elected to take over the contract and 
complete the work. The surety company is satisfactorily proceeding with the 
completion of the contract. 

Under your decis on of June 19, 1926, 5 Comp. Gen. 995, the department has 
been paying directly to the Detroit Fidelity and Surety Company the earned 
amounts due it since it took over the work, but the amounts of the retained 
percentage withheld on account of work performed by the contractor, John P. 
Curley, prior to his defaulting, and the sum due for work performed by him in 
December, 1927, are being withheld, and upon final settlement checks therefor 
would be issued in the name of the contractor and transmitted in care of the 
surety company. 

The surety company has now submitted, under date of April 14, 1928, a peti- 
tion in which it sets forth reasons, supported by decisions of the United States 
Supreme Court, why checks for the retained percentage and the amount earned 
by the defaulting contractor in December, 1927, should be paid directly to the 
surety company and requesting that this matter be submitted for your decision. 

Inasmuch as the facts in this case indicate that the surety company is about 
to satisfactorily complete the contract; that it is not only properly carrying the 
contract to completion but is paying all just claims and bills for materia! and 
labor contracted for by the defaulting contractor, and that the surety company 
will have spent approximately $26,000 in excess of the amount of the contract, 
it would appear that the surety company is clearly entitled to receive all 
amounts now withheld from the defaulting contractor by this department. 

The department, therefore, requests your decision in the matter in order that 
it may be advised of the rights of the surety company at the time of final 
settlement of the contract. k 

There is inclosed herewith a petition of the Detroit Fidelity and Surety 
Company, together with a copy of the transmitting letter of April 14, 1928. 


The petition of the surety company, which accompanied your 


submission, contains the following statement of facts relative to the 
matter : 


Under date of March 19, 1927, John P. Curley entered into a contract with 
the United States of America for the construction of a post-office building at 
Winchester, Massachusetts, and in connection with said contract executed a 
bond, as required by law, guaranteeing the faithful carrying out of the pro- 
visions of the contract and the payment of proper labor and material bills, the 
Detroit Fidelity & Surety Company being surety on said bond. At or about 
the date of the execution of said bond the said John P. Curley filed an appli- 
cation for said bond with the Detroit Fidelity & Surety Company, which 
application containg the following provisions: 

“And for the better protection of the said company, the undersigned, as of the 
date hereof, hereby assigns, transfers and conveys to it, the said Detroit Fidelity 
and Surety Company, all right, title, and interest of the undersigned in and to 
all tools, plant, equipment, and materials of every nature and description that 
may now or hereafter be upon said work, or in, on, or about the site thereof, 
including as well all materials purchased for or chargeable to said contract 
which may now be in process of construction, or storage elsewhere, or in trans- 
portation to said site, hereby assigning and conveying also all rights of the 
undersigned in and to ail subcontracts, which have been or may hereafter ve 
entered into, and the materials embraced therein, and authorizing and empower- 
ing said company, its authorized agents or attorneys, to enter upon and take 
possession of said tools, plant, equipment, materials, and subcontracts, and en- 
force. use, and enjoy such possession upon the following conditions, viz: This 
assignment shall be in full force and effect as of the date hereof, should the un- 
dersigned fail, refuse, or be unable to complete the said work in accordance 
with the terms of the contract covered by said bond, or in event of any default 
on the part of the undersigned under the said contract. 

“In further consideration of the execution of the said bond, the undersigned 
does hereby agree, as of this date, that the said Detroit Fidelity and Surety 
Company shall, as surety on said bond, be subrogated to all rights, privileges, 






| 


: ae Te CP 
a 








38 DECISIONS OF THE COMPTROLLER GENERAL 


and propert:es of the undersigned as principal and otherwise in said contract, 
and does hereby assign, transfer, and convey to said company all the deferred 
payments, and retained percentages, and any and all moneys and properties 
that may be due and payable at the time of such breach or default, or that may 
thereafter become due and payable to said undersigned on account of said con- 
tract, or on account of extra work or materials supplied in connection therewith, 
hereby agreeing that all such moneys, and the proceeds of such payments and 
properties, shall be the sole property of the said Detroit Fidelity and Surety 
Company and be by it credited upon any loan, cost damage, charge, and ex- 
peuse sustained, or incurred by it as above under its bond of suretyship.” 

A certified copy of said application has been filed with, and is now of record 
in, your office. 

John P. Curley proceeded with this contract until some time in December, 
1927, when he ceased work upon same and the Detroit Fidelity & Surety Com- 
pany, hereafter referred to as the surety company, was notified that progress 
wus unsatisfactory in connection with the contract. 

Under date of January 10, 1928, the Government notified the surety company 
that it has terminated this contract, and under the same date the surety com- 
pany advised the Government that it elected to take over the contract and 
complete the same and pay proper labor and material bills. Under date of 
January 13, 1928, the surety company notified the Government by letter reiter- 
ating its election to complete said contract and making claim to any and all 
moneys due or to become due under said contract. 

Under date of January 18, 1928, the Government gave formal permission to 
the surety company to complete said contract in accordance with its election. 
It also advised the surety company that checks or warrants in payment of 
estimates would be made payable to the original contractor, John P. Curley, 
and delivered to the surety company, and the Government furnished the surety 
company with a blank form of power of attorney for the said contractcr to 
execute in favor of the surety company authorizing it to endorse said checks or 
warrants received in payment of estimates so that the money thereon could be 
paid direct to the surety company. The contractor refused to execute such 
power of attorney and later on your department ruled, on the advice of the 
Comptroller General's office, that all estimates for work earned by the surety com- 
pany in completing the contract and all retained percentages thereon should be 
paid by check or warrant made payable directly to the surety company, but that 
the retained percentages and the estimates earned by the original contractors 
up to the date of the termination of the contract would be paid by check made 
payable to the contractor, John P. Curley, and delivered to the surety company. 

John P. Curley some time during the month of February, 1928, filed a petition 
in bankruptcy, was duly adjudicated bankrupt and the trustee of his estate 
was elected. 

At the date of the termination of said contract by the Government it is shown 
by letter of February 28, 1928, written by the Government to the surety com- 
pany that there was available for the completion of the contract and the 
payment of labor and material bills, out of the contract price, the sum of 
$42,718.23. The surety company in pursuance to its election to complete said 
contract, employed a contractor at a fixed price of $53,000.00 to complete said 
contract, thereby sustaining a loss on the completion of the said contract alone 
of $10,281.77, and in addition thereto, the surety company, by diligent search 
and inquiry, has ascertained that there are unpaid labor and material bills for 
which it may be liable and for the majority of which it is undoubtedly liable, 
amounting to approximately $16,000.00, making a total loss which the surety 
company will sustain in connection with this contract of about $26,000.00. 

Said contract is nearing completion and said surety company has paid, and is 
now engaged in paying, such of said labor and material bills as it is liable for. 

The situation, therefore, is that the surety company is completing the contract 
and paying bills and is receiving current estimates for work done by it, by 
check or warrant made payable to it directly. The Government takes the 
position, however, that when the time for final settlement arrives the surety 
company will receive a check or warrant made payable directly to it for the 
final estimate and the retained percentages due on account of work performed 
by the surety company in completing the contract, and that a check will be 
made payable to the said John P. Curley for the amount of the retained per- 
centages held by the Government for work performed prior to the date of the 
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termination of the contract and for the amount of estimate earned during 
December, 1927, by said Curley prior to the date of termination of the contract. 
The retained percentages on such work amount to $3,241.70 and the amount of 
the December estimate is $555.53, making a total of $3,797.23 which the Govern- 
ment proposes to pay by check issued in favor of John P. Curley, said check to 
be delivered to the Detroit Fidelity & Surety Company. 

The rule is well established that a surety on the bond of a con- 
tractor for public work, who assumed to complete the work after 
its abandonment by the contractor, is entitled to be subrogated, 
so far as necessary to protect it from loss, to all the rights which 
the Government might have enforced against the contractor if it 
had declared the contract forfeited and completed the work itself. 
The surety’s right of subrogation has been held to be superior to the 
claims of tle contractor, or his assignees, for any: balances due under 
the contract which are necessary to protect the surety from loss in 
the completion of the work. In this connection, see First National 
Bank, Seattle, v. City Trust, Safe Deposit & Surety Co., Phila., et al., 
114 Fed. Rep. 529; Henningsen et al. v. United States Fidelity & 
Guaranty Co., etc., et al., 148 Fed. Rep. 810, affirmed by the United 
States Supreme Court, 208 U. 8. 404; Prairie State Bank v. United 
States, 164 U. S. 227; Hardaway & Powell v. National Surety Co., 
150 Fed. Rep. 465, 473, affirmed by the United States Supreme Court, 
211 U.S. 552. 

If in the instant case the surety proceeded with and is about to 
complete the work on the post-office building at Winchester, Mass., 
under involved contract, to the satisfaction of the Government officers 
in charge thereof, with an expenditure of approximately $26,000 in 
excess of the amount of the contract price, and if there is outstanding 
and unpaid the retained percentages on such work, amounting to 
$3,241.70, and the December, 1927, estimates, amounting to $555.53, 
or a total sum of $3,797.23, withheld by the Government for work 
performed by the contractor prior to the date of his default in 
performance, in December, 1927, then all the payments due or to 
become due under the contract may be paid to the surety to the 
extent necessary to reimburse expenditures by the surety in comple- 
tion of the work. The surety, however, is not entitled to any profit 
under the contract; but if it be a fact that it is completing the work 
at a cost in excess of the contract price it would appear that no 
profit would result to the surety thereunder. 

The fact that the contractor was adjudicated a bankrupt in Feb- 
ruary, 1928, would not affect the proposed payment to the surety, 
inasmuch as the surety’s right to the moneys necessary to completely 
reimburse it for expenditures in performance of the contract is supe- 
rior in law and equity to that of the bankrupt’s estate, which has no 
greater rights than those of the contractor as against either the Gov- 
ernment or the surety. 
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The matters here involved are such that upon completion of the 
contract the facts should be reported here with a voucher stated 
accordingly for payment by settlement of this office instead of by a 
disbursing officer. 


(A-23821) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 19283—FEDERAL TRADE COMMISSION 


Employees in the branch offices of the Federal Trade Commission outside of 
Washington, D. C., are field employees and not subject to the classification 
act of 1923. 

The increases in salaries of employees in the Federal Trade Commission’s 
branch offices outside of Washington, D. C., due to adjustments under sec- 
tion 3 of the act of May 28, 1928, 45 Stat. 785, may be properly included 
in the amount to be reported as a deficiency for submission to the Congress. 

The effective date of reallocations approved by the Personnel Classification 
Board during the month of July, 1928, is the date in July of receipt of 
notice in the administrative office. On and after August 1, 1928, the general 
rule announced in 4 Comp. Gen. 280, 6 id. 202, is again for application. 

Pay rolls for July, 1928, should show both the automatic increase in salary 
authorized by the act of May 28, 1928, 45 Stat. 776, and the effective date 
in July of any reallocations of positions, viz, date of receipt of notice in 
the administrative office. 

In the case of new appointments made during the current fiscal year to positions 
existing and vacant June 30, 1928, or to new positions for which appro- 
priations were included in the estimates for the current fiscal year, the 
difference between the salary of the position at the minimum salary rate 
of the grade in which allocated, or for which estimated, under the original 
classification act of 1923, and the salary of said position as increased or 
allocated under the act of May 28, 1928, 45 Stat. 776, may be properly 
included in the amount to be reported as a deficiency for submission to the 
Congress. 


Comptroller General McCarl to the Chairman of the Federal Trade Commis- 

sion, July 28, 1928: 

Consideration has been given to your letter of July 19, 1928, re- 
questing decision of questions which may be stated as follows: 

1. Whether or not the Federal Trade Commission’s branch office 
employees outside of Washington, D. C., may be properly termed 
departmental service employees and subject to the classification act 
of 1923. 

2. Whether the increases in salaries of employees in the Federal 
Trade Commission’s branch offices outside of Washinton, D. C., due 
to adjustments made under section 3 of the act of May 28, 1928, 45 
Stat. 785, known as the Welch Act, may be properly included in the 
amount to be reported as a deficiency for submission to the Congress 
at its next session. 

8. What information is considered in the “remarks” column of 
the July, 1928, pay roll under General Regulations of this office, 
No. 34, supplement No. 4, in a case where there was an increase in 
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salary rate authorized by the Welch Act and also a reallocation in 
grade approved by the Personnel Classification Board during the 
month and which under prior decisions of this office, would be 
effective July 1, 1928. 

4. Whether in the case of new appointments made during the 
current fiscal year the difference between the salary of the position 
under the classification act of 1923 and the salary of said position 
as increased under the Welch Act may be included in the amount of 
the deficiency authorized under the Welch Act to be reported to the 
next session of the Congress. 

These questions will be considered and answered in the order stated. 

1. Section 2 of the original classification act of 1923, dated March 
4, 1923, 42 Stat. 1488, included with the term “department,” “a 
Government establishment in the executive branch of the United 
States Government which is not a part of an executive department.” 
The Federal Trade Commission falls within such a designation. 
Section 5 of the same statute provides “ That the compensation sched- 
ules shall apply only to civilian employees in the departments within 
the District of Columbia.” This provision would exclude from the 
classification act all employees whose principal duties are required 
to be performed outside the District of Columbia, whether their head- 
quarters are in the District of Columbia or elsewhere. See 4 Comp. 
Gen. 291, and decision of June 26, 1928, A~23388, 7 Comp. Gen. 816. 
For the general distinction between departmental and field services 
see 21 Comp. Dec. 709; 27 id. 643; 5 Comp. Gen. 272, 273. The last 
of the decisions just cited contains the following: 


* * * What is known as a “ field force” is engaged, directly or indirectly, in 
executing the laws locally, while a “ departmental” force is engaged in general 
supervisory and administrative direction and control of the various field 
forces * * * 


Accordingly it must be held that employees in the branch offices 
of the Federal Trade Commission outside the District of Columbia 
are not subject to the original classification act of 1923. The Person- 
nel Classification Board as constituted February 21, 1928, correctly 
denied further jurisdiction to allocate positions in the branch offices 
of the commission for the reason that such positions are in the field 
service. 

2. The doubt as to this question arises from the fact that the appro- 
priation act of December 6, 1924, 43 Stat. 704, contained no appro- 
priation for the Federal Trade Commission. This was due to the 
fact that at that time the employees in the branch offices of the com- 
mission had been considered by the Personnel Classification Board 
as then constituted as subject to the classification act itself and the 
salary rates were adjusted accordingly. In view of this unusual 
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condition and of the fact that the salary rates of the employees in 
the branch offices of the commission were in fact adjusted under the 
original classification act, which was equivalent to an adjustment 
under the act of December 6, 1924, within the meaning of section 3 
of the Welch Act, you are advised that the commission was authorized 
to further adjust the salary rates of such employees, effective July 
1, 1928, in accordance with the provisions of section 3 of the Welch 
Act. Any deficiency created by reason thereof inay be reported to 
the Congress at its next session under authority of the Welch Act. 

3. As the basis for this question you submit the following illus- 
tration : 


* * * A specific instance is that of an employee of grade CAF-2, who 
received a salary of $1,320 per annum up to and including June 30, 1928, whose 
allocation to grade CAF-3 was approved by the Personnel Classification Board 
under date of July 11, 1928. Until the allocation was approved of by the Per- 
sonnel Classification Board this person was considered as an employee of grade 
CAF-2 with a salary of $1,440 per annum, an additional $120 having been added 
as the result of the Welch Act. Upon the approval of the allocation of grade 
CAF-3 he automatically enters the grade at the minimum salary thereof, $1,620 
per annum, such increase being effective as of July 1, 1928. Should the $120 
increase provided for by the Welch Act and the $120 increase over the minimum 
of old grade CAF-3 provided for by the Welch Act, or a total of $240, be indi- 
cated in the “ remarks column ” or should just the $120 representing the increase 
over the minimum in grade CAF-3 be shown? 


In decision of June 25, 1928, A-23379, 7 Comp. Gen. 808, it was 
stated : 


The adjustment in salary rates under the act of May 28, 1928, 45 Stat. 776, 
amending the elassification act of 1923, known as the Welch Act, is to be based on 
the grade and salary rate held June 30, 1928. Any allocation, reallocation, or 
change in salary rate in a grade, effective after July 1, 1928, is not for considera- 
tion in making the adjustments required to be made under the Welch Act as of 
July 1, 1928. Therefore, adjustments under the Welch Act should be made on the 
basis of the existing grade, on the effective date of the act, which is July 1, 
1928, under the provisions of section 5, before any change of grade is made 
resulting from a reallocation effective thereafter. 


In other words, since the automatic increases under the Welch Act 
are authorized and required to be made effective July 1, 1928, based 
on the grade and salary rate held June 30, 1928, the general rule 
announced in prior decisions of this office (4 Comp. Gen. 280; 6 id. 
202) that adjustments in salary rates as a result of reallocations are 
effective from the beginning of the month in which notice of the 
reallocation is received in the administrative office, does not apply to 
reallocations approved by the Personnel Classification Board during 
the month of July, 1928. All reallocations of positions, notice of 
approval of which is received in the administrative office during the 
month of July, 1928, will be effective for pay purposes from the date 
of receipt of the notice in the administrative office. On and after 
August 1, 1928, the general rule will again be for application. In 
the illustration given you do not state the date of receipt of notice 
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of the reallocation in the administrative office, but evidently, it waz 
on or after July 11, 1928. Answering the specific question presented, 
I have to advise that the pay rolls for July, 1928, should show both 
the action required under the Welch Act as of July 1, 1928, and the 
fact of the reallocation with the date of receipt of notice of the 
approval thereof. 

4. The grade and salary rate as of July 1, 1928, of existing posi- 
tions which had been allocated prior to June 30, 1928, and were 
vacant on that date, but which had been included in the estimates 
on which the appropriations for the fiscal year 1929 were based, 
should be determined in accordance with the provisions of the act 
of May 28, 1928, as applied by the decisions of this office. New 
appointments to such positions during the current fiscal year should 
be made at the minimum salary rate of the proper grade as per 
schedule in the amended statute, and the difference between the mini- 
mum salary rate of the grade that would have been payable under 
the original classification act prior to July 1, 1928, and the minimum 
salary rate of the grade authorized under the amendatory statute of 
May 28, 1928, properly may be included in the deficiency to be re- 
ported as a result of the Welch Act. New positions not existing 
June 30, 1928, must be allocated pursuant to the procedure prescribed 
in the original classification act to a grade established under the 
amendatory statute. If any such were included in the estimates on 
which the appropriations for the fiscal year 1929 were based, the dif- 
ference, if any, between the minimum salary rate of the grade under 
the original statute, and for which estimates were made, and the 
minimum salary rate of the grade under the Welch Act in which the 
new position is allocated, properly may be included in the deficiency 
to be reported as a result of the Welch Act. 


(A-23463) 


QUARTERS—RENTAL ALLOWANCE—SEA DUTY—DEPENDENTS OF 
COAST GUARD OFFICER 


A warrant officer of the Coast Guard who abandoned the support of his wife 
and child does not have a dependent within the meaning of section 4 of the 
act of June 10, 1922, 42 Stat. 627, during the period of abandonment and 


is not entitled to increased allowances as an officer with dependents when 
on sea duty. 


Decision by Comptroller General McCarl, July 31, 1928: 


There is for consideration the claim of L. L. Dough, carpenter 
(temporary), United States Coast Guard, for rental allowance as an 
officer with dependents (minor child) for the period August 27, 
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1926 (date appointed carpenter, temporary), to January 31, 1928. 
The facts of the case are reported by the Coast Guard authorities as 
follows: 


2. It appears that Dough was married September 20, 1919, and that his child 
was born 1 July, 1922, and that he deserted his wife and child at Norfolk in 
1923, and that he remained away from Norfolk for a period of about a year, 
thereby avoiding suit for support of his child brought by his wife. 

8. On January 20, 1925, he enlisted in the Coast Guard and concealed from 
the enlisting officer the fact that he had a wife and child. In August, 1926, 
he was given a temporary appointment as warrant officer and still concealed the 
fact that he had a wife and a child. He continued to conceal these facts until 
the matter was revealed to the commanding officer of the Gresham by the 
probation officer of the juvenile and domestic relations court, of Norfolk, Vir- 
ginia, in correspondence under date of February 3, 1928, attempting to compel 
Dough to contribute to the support of his dependent child. As a result of this 
action by the Norfolk court officer, Dough, on March 15, 1928, allotted from his 
pay the sum of $20.00 monthly for this purpose. 

4. On the same date that Dough made the monthly allotment of $20.00, as a 
result of the pressure being brought to bear on him by the court at Norfolk, he 
submitted inclosures (1) and (2), vouchers in a sum aggregating $685.33, which 
he claims has accrued during the period since he received his warrant, August 
27, 1926, up to January 31, 1928, for rental or quarters allowance because of his 
dependent child, whose existence he had concealed throughout that period and 
to whose support or shelter he had apparently contributed nothing whatever. 


This statement of facts is confirmed by Dough’s statement “ rela- 
tive to claim for dependency,” as follows: 


On September 20, 1919, I married Elsie Louise Williamson at Norfolk, 
Virginia, and lived with her in Norfolk, Virginia, until on or about August 
1st, 1923. About this time we separated, for the reason that we could not 
get along. My child was born July 1, 1922. About two months after the separa- 
tion she started suit against me for dependency for our child, but this did 
not come to court for the reason that on or about January 1, 1924, I left 
Norfolk, Virginia, and resided in Ohio, informing my wife that this gave 
her an opportunity to obtain her divorce. I remained away from Norfolk, 
Virginia, approximately one year, returning there about January 1, 1925, and 
on January 20, 1925, I enlisted in the Coast Guard as a carpenter’s mate, 
first class, at the office of the commander Norfolk divis'on, and was subse- 
quently transferred to Greenport, Long Island. At the time of my enlistment 
I was under the impression that my wife had secured her divorce and did not 
inquire of the courts for the reason that I did not wish to establish the fact 
of my being in Norfolk, Virginia. Upon enlistment I stated that I was not 
marred and did not have a child, as I thought my former wife had secured 
her divorce and that this would relieve me of all responsibility. 

About a year ago I wrote my wife’s brother-in-law asking if the family 
would accept a monthly contribution from me toward the support of my child, 
and was advised that they did not wish any and could get along without any 
assistance from me. I heard no more of the case until called in the cabip 
of the Gresham and questioned by the commanding officer in regard to this 
affair, which was after he had received a letter from the chief probation officer, 
juvenile and domestic relations court, Norfolk, Virginia. I told him the facts 
of my case as stated above and further told him that it was my desire to do what 
was my duty toward the support of my child, and on March 15, 1928, I regis 
tered an allotment in favor of my former wife’s father in care of chief proba- 
tion officer, juvenile and domestic relations court, Norfolk, Virginia. 


It is sufficient to remark as to the statements of claimant made 
upon enlistment of not being married and not having a child, because 


he thought he was divorced, that such statements are shown by the 
facts to be untrue. 
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This “claim for dependency” resulted from a letter addressed 
to the commanding officer of the U. S. S. Gresham by the adult pro- 
bation officer, juvenile and domestic relations court, of Norfolk, Va., 
February 3, 1928, copy certified as true over the signature of Lloyd 
L. Dough, furnished this office in connection with claims, is as 
follows: 


This is to advise that a desertion and nonsupport petition has been filed in 
this office and warrant issued for one Lloyd Lee Dowe, charged with desertion 
and nonsupport of his infant child on the 2d day of August, 1923, and since then 
he has failed and refused to contribute anything towards the support and 
maintenance of his infant child. 

I understand that in order to have this warrant executed the matter will 
have to be taken up with the Secretary of the Navy, but before doing that I 
thought that if the matter was brought to your atention you could, in all 
probability, interview Mr. Dowe and ascertain whetber or not he would be 
willing to contribute something each month towards the support and mainte- 
nance of his child. In the event he is willing to do his part, if you will advise 
what his earnings amount to, the court will set an amount which, I am sure, 
will be satisfactory to all concerned. We do not wish to cause Mr. Dowe any 
embarrassment, but we do feel that it is his responsibility, both legally and 
morally, to provide for his infant child, and I hope that an amicable adjustment 
ean be effected as the result of your interview with him. 


There has also been filed by the claimant with his certificate as 
to the genuineness of the copy, a copy of a decree entered by the 
court of law and chancery, of the city of Norfolk, May 11, 1927, 
in the case of Elsie Louise Dowe v. Lloyd Lee Dowe, sometimes 
known as Lloyd Dough, granting to the complainant a divorce from 
the bonds of matrimony, the decree reciting that it appeared to the 
court independently of the admissions of either parties in the 
pleadings or otherwise “that the said defendant did, without cause 
or justification, abandon and desert the said complainant on the 
2d day of August, 1923, which abandonment and desertion has con- 
tinued ever since.” 

The claimant herein admits, and the court has found as a fact, that 
he abandoned his wife and child. On the ascertainment of his where- 
abouts it appears criminal proceedings were instituted to compel 
him to support his child; to secure discontinuance of those pro- 
ceedings when confronted with the inquiry of the adult probation 
officer of the juvenile and domestic relations court of Norfolk, 
claimant admitted his identity and the existence of the facts on 
which the proceedings were predicated, and offered to make an 
allotment for the benefit of his child effective April 1, 1928, to his 
father-in-law in the care of the chief probation officer, juvenile 
and domestic relations court, Norfolk, Va., that is, the allotment was 
to commence over four years after his abandonment of his wife and 
child. 

The claim is based on sections 4 and 6 of the act of June 10, 1922 


aay 


42 Stat. 627, 628. The latter provides for the payment of a rental 
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allowance to, among others, warrant officers who have dependents 
while the warrant officer is on sea duty, for two rooms which at the 
existing rate of $20 per month per room amounts to $40 per month; 
and the former provides: 


That the term “ dependent ” as used in the succeeding sections of this act shall 
include at all times and in all places a lawful wife and unmarried children 
under twenty-one years of age. * * * 


Under the broad and all-inclusive language of this section this 
office has authorized the payment of the allowances to a widowed 
officer whose 314-year-old child resided with and was in the care of 
the officer’s or his dead wife’s relatives; it has authorized the pay- 
ment of the allowance to an officer who had instituted divorce pro- 
ceedings against his wife and who had stated that he was not provid- 
ing and did not intend to provide for his wife pending the trial of 
his suit for divorce. But is the language of the law so all-inclusive 
that increased payments are required to be made to a deserter of wife 
and child during a period when he made no provision for his child, 
and who thereafter, when required to do so to secure discontinuance 
of a criminal prosecution for failure to support the child, made pro- 
vision only to the extent of one-half of the additional amount that 
will accrue to him? The Supreme Court has said, Church of the 
Holy Trinity v. United States, 143 U.S. 457, 459: 


* * * It is a familiar rule, that a thing may be within the letter of the 
statute and yet not within the statute, because not within its spirit, nor within 
the intention of its makers. This has been often asserted, and the reports are 
full of cases illustrating its application. This is not the substitution of the 
will of the judge for that of the legislator, for frequently words of general 
meaning are used in a statute, words broad enough to include an act in question ; 
and yet a consideration of the whole legislation, or of the circumstances sur- 
rounding its enactment, or of the absurd results which follow from giving such 
broad meaning to the words, makes it unreasonable to believe that the legislator 
intended to include the particular act. As said in Plowden, 205: “ From which 
cases, it appears that the sages of the law heretofore have construed statutes 
quite contrary to the letter in some appearance, and those statutes which com- 
prehend all things in the letter they have expounded to extend to but some 
things, and those which generally prohibit all people from doing such an act 
they have interpreted to permit some people to do it, and those which include 
every person in the letter, they have adjudged to reach to some persons only, 
which expositions have always been founded upon the intent of the legislature, 
which they have collected sometimes by considering the cause and necessity of 
making the act, sometimes by comparing one part of the act with another, and 
sometimes by foreign circumstances. 


In the same case the court cited and quoted from an earlier opinion 
of that court in United States v. Kirby, 7 Wall. 482, 486. as follows: 


* * * All laws shoud receive a sensible construction. General terms 
should be so limited in their application as not to lead to injustice, oppression, 
or an absurd consequence. It will always, therefore, be presumed that the 
legislature intended exceptions to its language, which would avoid results of 
this character. The reason of the law in such cases should prevail over its 
letter. 


It has been heretofore pointed out the provision for increased 
allowances to officers having a wife and/or minor child or children 
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contemplated normal family life, and the reports of the committees 
having the legislation in charge have been cited and quoted to demon- 
strate that such was the purpose of the provision. Certainly, in pro- 
viding for normal family life it was not the intent to reward with 
increased allowances a confessed deserter of wife and child. Such 
family deserters have never been favored by the law. On the con- 
trary, the desertion of wife, child, or children, is a criminal offense 
in most jurisdictions. To construe the statute as authorizing in- 
creased allowances to such a deserter during the period of his deser- 
tion when he made no provision for his dependents, and who there- 
after made no provision for them until the institution of criminal 
proceedings against him for failure to support his child, would indeed 
be an absurdity, a result never intended by any member of the commit- 
tees having the matter in charge, nor of the Members of the respective 
Houses who voted for the passage of the bill. It would operate to 
permit this claimant to receive an advantage on his own wrong, and 
a wrong which the law has provided for criminally redressing. If 
the admitted facts mean anything, they mean this carpenter was in 
a criminal status and not that he was in a status to claim dependency 
allowances from the Government. The facts of the case require a 
construction that during the period covered by the claim claimant 
did not have a dependent within the meaning of section 4 of the act 
of June 10, 1922. The claim is disallowed in its entirety. 


(A-23513) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPOINTMENT AND 
PROMOTION SAME DAY 


Under section 6 of the classification act of 1923, 42 Stat. 1490, all new appoint- 
ments are required to be made at the minimum salary rate of the grade, 
and under section 7, increases within the grade are dependent upon the 
attainment and maintenance of a proper efficiency rating. Any increase in 
compensation made effective on the same day as a new appointment would 
relate back to the beginning of that day, and being simultaneously effective 
with the appointment, the employee would not have been in receipt of the 
minimum salary rate prior to the promotion, and as no efficiency rating 
would have been attained, the appointment would not be at the minimum 
salary rate of the grade but at the higher rate to which stated to have 
been promoted, and would be in contravention of the law. 


Decision by Comptroller General McCarl, July 31, 1928: 

There is for consideration by this office the question of whether 
credit may be allowed in the accounts of J. B. Callahan, chief dis- 
bursing clerk, Department of the Interior, for $160, consisting of 
compensation paid to William A. DuPuy at the rate of $3,600 per 
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unnum in grade CAF 10 from March 15 to March 31, 1928, inclusive, 
under the following circumstances : 

The pay roll upon which payment was made contains this notation: 

Eff 3/15/28 Appt at $3300 same date promoted to $3600. 

The classification act of 1923 established seven salary rates in CAF 
10, beginning at $3,300 and advancing in steps of $100 each. Section 
6 of said act, 42 Stat. 1490, provides: 


All new appointments shall be made at the minimum rate of the appropriate 
grade or class thereof. 


Section 7.of the same act provides: 


Increases in compensation shall be allowed upon the attainment and main- 


tenance of the appropriate efficiency ratings, to the next higher rate of the 
salary range. * * * 


It is a well-established rule of law that the law does not generally 
regard fractions of a day. Lapeyre v. United States, 17 Wall. 198. 
A new appointment to a position effective May 15, 1928, and a promo- 
tion effective on the same date both relate back to the beginning of the 
day, and as the employee was not paid at the minimum rate of the 
grade but at the higher rate, it follows that the appointment must be 
considered as at the rate to which stated to have been promoted. It is 
evident also that one who was not theretofore in the Government 
service could not have attained and maintained an efficiency rating as 
prescribed in accordance with the law. The administrative procedure 
disclosed would be in contravention of sections 6 and 7 of the classi- 
fication act of 1923, but as there appears to have been considerable 
administrative doubt as to the procedure, the rule here stated will be 
for following hereafter and promotions heretofore otherwise made 
will not be questioned with respect to such payments. 


(A-15823), (A-23621) 


PAY—MARINE CORPS OFFICER—ACTIVE SERVICE AFTER 
RETIREMENT 


Under the acts of May 8, 1926, 44 Stat. 417, and May 26, 1928, 45 Stat. 774, 
a retired officer of the Marine Corps is entitled, in determining his base 
or period pay and his longevity pay, to credit for all service at date of 
retirement which is authorized to be counted for pay purposes, plus all 
periods of active duty since retirement, but the increased retired pay is not 
effective prior to May 26, 1928, date of the enactment. 


Comptroller General McCarl to Capt. L. Passmore, United States Marine 
Corps, July 31, 1928: 


There has been received your letter of June 27, 1928, requesting 
decision as to the retired pay of four officers of the Marine Corps’ 
under the provisions of the act of May 26, 1928, 45 Stat. 774, who 
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were retired prior to June 30, 1922. There is also for consideration in 
this connection the request of January 16, 1928, of the paymaster of 
the Marine Corps for further consideration of decision 6 Comp. (en. 
281, where was considered the retired pay of certain retired ofticers 
of the Marine Corps under the act of May 8, 1926, 44 Stat. 417, in 
view of certain expressions in the opinion of the Court of Claims 
in the case of Henry Leonard v. United States, Court of Claims No. 
H-52, decided January 9, 1928. 

The act of May 26, 1928, 45 Stat. 774, provides: 

That section 17 of the act approved June 10, 1922, entitled “An Act to read- 


just the pay and allowances of the commissioned and enlisted personnel of the 
Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service,” as amended, is hereby further amended by inserting 
after the words “ provided in this act,” and before the next proviso, line 3 of 
said section, the following: “ which pay shall include increases for all active 
duty performed since retirement in the computation of their longevity pay and 
pay periods.” 

And after the phrase, “ receive full pay and allowances,” at the end of the last 
line of said section, by changing the period to a comma and inserting thereafter 
the following: “and when on active-duty status, shall have the same pay and 
allowance rights while on leave of absence or sick as officers on the active list, 
and if death occurs when on active-duty status, while on leave of absence or 
sick, their dependents shall not thereby be deprived of the benefits provided in 
Act approved December 17, 1919, as amended, and in the act of June 4, 1920: 


Provided, That no back pay or allowances shal! accrue by reason of the passage 
of this act.” 


The joint-service pay act of June 10, 1922, 42 Stat. 625, contained 
in section 1 a provision that “ Nothing contained in the first sentence 
of section 17 or in any other section of this act shall authorize an in- 
crease in the pay of officers or warrant officers on the retired list ap 
June 30, 1922.” Thereafter the act of May 8, 1926, 44 Stat. 417, 
provided : 


That hereafter the retired pay of the officers and warrant officers of the Arm) 
Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and Public 
Health Service, who were retired on or before June 30, 1922, shall not be less 
than that provided for the officers and warrant officers of these services of equal 
rank and length of service retired subsequent to that date: Provided, Thar 


nothing in this act shall operate to reduce the pay of any officer or warrant 
officer now on the retired list. 


Sec. 2. That all Acts or parts of Acts inconsistent with this act are hereby 
repealed. 


In decision 6 Comp. Gen, 281, it was determined that officers of 
services other than the Army were not entitled to count active service 
after retirement and prior to June 30, 1922, in determining their base 
pay or pay period, The different rule applicable to the Army re- 
sulted from statutes authorizing promotion of retired officers of the 
Army for active service after retirement, 39 Stat. 183, 40 Stat. 890, 
and 41 Stat. 786, which were not applicable to officers of the other 
services. The removal of the inequality thus produced seems to have 
been one of the purposes of the act of May 26, 1928. In decision of 

66677 °—29——_-5 





50 DECISIONS OF THE COMPTROLLER GENERAL 


July 5, 1928, A~23440, 8 Comp. Gen. 5, this office approved the fol- 
lowing pay bill instructions: 

Section 17 as amended by the act of May 26, 1928, provides that the pay of 
retired officers and warrant officers shall include increases for all active duty 
performed since retirement in the computation of their longevity piy and pay 
periods. Under this provision all retired officers and retired warrant officers 
whether retired prior or subsequent to May 26, 1928, are entitled to count all 
active service since retirement both in the computation of longevity and in 
the determination of pay periods for purposes of retired pay. However, any 
increased retired pay by virtue of this provision is not effective prior to May 
26, 1928. 


The specific cases you have submitted. therefore represent simply 
a matter of computation, as a retired officer is entitled in determining 
his base or period pay and his longevity pay to credit for all services 
at the date of retirement which are authorized to be counted for pay 
purposes plus all periods of active duty since retirement. 

The request for reconsideration of so much of the decision 6 Comp. 
Gen. 281, as relates to Lieutenant Colonel Hatch, appears based on 
the Court of Claims having said in the Leonard case, as follows: 


We think there can be no doubt that the officer should be credited with all 
active service, before and after the rate of his retirement. See 5 Comp. Gen. 
1038. 


Major Leonard was being paid as a major with over 20 years’ 
service, under the act of May 11, 1908, 35 Stat. 106, 108 (three-fourths 
of $3,000 base pay, increased by $1,000 longevity, $4,000 or $3,000 
retired pay). His suit was for pay as a major of over 27 years’ 
service by reason of credit for longevity pay after retirement because 
gf having been retired for wounds received in battle, or three-fourths 
of $3,500 increased by 45 per cent. The court determined as a con- 
clusion of the law that plaintiff was not entitled to recover. In the 
opinion there follows some discussion as to the pay period in which 
the officer was entitled to be placed by reason of the act of May 8, 
1926, and the court expressed the view that he was entitled to credit 
for all active service after retirement in the language quoted above 
and which, if that was the conclusion of the court, would have en- 
titled the plaintiff to three-fourths of the base pay of the fourth pe- 
riod, or $3,000 increased by 45 per cent, which would total $4,350 and 
result in retired pay of $3,262.50 instead of three-fourths of $4,000 
as he had theretofore been paid, which it was held he was entitled to 
receive in 6 Comp. Gen. 281, and which the judgment of the court 
held was correct. The decision of this office, 5 Comp. Gen. 1038, 
cited by the court was that of an Army officer retired prior to June 
30, 1922, who this office held was entitled to count active service after 
retirement and prior to June 30, 1922, and there was specific reference 
to the laws providing for promotion of officers of the Army for 
active duty after retirement which were repealed by section 17 of 
the act of June 10, 1922. The expression of the court in this respect 
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being in a matter not before it and specifically negatived in its 
judgment, is not to be understood as intended as more than dictum 
and not as a decisive authority or a precedent. The matter is now 
set at rest by the act of May 26, 1928, and that act is not retro- 
active but increased retired pay thereunder is not effective prior to 
May 26, 1928, the date of the enactment. Decision of July 5, 1928, 
to the Secretary of the Navy, A-23440, 8 Comp. Gen. 5. 

Maj. Henry Leonard is reported to have had 13 years, 1 month, and 
26 days’ service at date of retirement, September 30, 1911, because 
of wounds received in battle, and to have had since retirement 4 
years, 9 months, and 29 days’ active service, a total of 17 years, 11 
months, and 25 days of service for computing his base pay, and over 
27 years for purpose of longevity pay. If the services are correctly 
reported, from and after May 26, 1928, Major Leonard as a major 
of over 14 and less than 23 years’ service is entitled to three-fourths 
of the base pay of the fourth period, $3,000, increased by 45 per cent, 
$1,350, a total of $4,350, or $3,262.50 per annum retired pay until he 
shall have completed 30 years’ service, both active and retired. His 
pay account may be readjusted from and inclusive of May 26, 1928, 
on that basis. 

Lieut. Col. Charles B. Hatch is reported to-have had 18 years, 2 
months, and 22 days’ active service at date of retirement October 17, 
1916, and 3 years, 2 months, and 2 days’ active service since retire- 
ment, a total of 21 years, 4 months, and 24 days. A lieutenant colonel 
with over 20 years of service is entitled to pay of the fifth period. 
If the service is correctly reported, from and after May 26, 1928, 
Lieutenant Colonel Hatch is entitled to three-fourths of $3,500, in- 
creased by 35 per cent for over 21 years of service, $1,225, total, 
$4,725, or $3,543.75 per annum. 

The statement of service of Capt. Fred A. Udell shows that when 
retired July 31, 1906, he had 7 years, 3 months, and 5 days of service, 
and since retirement has been on active duty for a period of 10 years, 
10 months, and 4 days, a total of 18 years, 1 month, and 9 days of 
service. If the statement of service is correct, from and after May 
26, 1928, he is entitled as a captain with over 17 years’ service to pay 
computed on the base pay of the fourth period, $3,000, increased by 
30 per cent for over 18 years of service, $900, a total of $3,900, or 
$2,925 per annum. 

It is stated that Capt. Wyle J. Moore had 14 years, 5 months, and 
10 days’ service when retired, September 29, 1919, because of wounds 
received in battle. No active service since retirement is reported. If 
the statement of service is correct, he is entitled to retired pay as a 
captain under the act of May 11, 1908, 35 Stat. 108, $2,400, increased 
by 40 per cent for over 20 years of service authorized to be counted 
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for longevity increase as an officer retired for wounds received in 
battle, $960, a total of $3,360, or $2,520 per annum. Pay as a captain 
of over 7 and less than 17 years of service increased by 35 per cent 
for over 21 years’ service for longevity under the present pay act is 
less than the foregoing pay. 

Your questions are answered accordingly. 


(A-23703) 


ADVERTISING—BIDS—ACCEPTANCE OF OTHER THAN LOWEST— 
TIME AS AN ELEMENT 


Where time of delivery is an important element, that fact should be clearly 
stated in the written or printed specifications, invitations for bids, or 
instructions to bidders, and there is no authority for acceptance of other 
than the lowest bid where the bidders were only advised orally that time 
of delivery was an important element and the higher bidder offered to 

make delivery at a much earlier date than did the low bidder. 


Comptroller General McCarl to the Secretary of War, July 31, 1928: 
- Your attention is invited to contract No. W-190-qm-51, dated 
April 11, 1928, with R. D. Wood & Co., covering the purchase of 
cast-iron pipe, fittings, and valves for the War Department, con- 
structing quartermaster, Carlisle Barracks, Pa., it appearing that 
award of the contract was made to other than the lowest bidder. 

The reasons for acceptance of other than the lowest bid are set 
forth on the abstract of bids as follows: 


Award made to bidder as shown. Low bid not accepted as delivery could 
not be completed in desired time; also pipe was not the kind as called for on 
specifications. 


It appears that the low bidder proposed to deliver within 60 days, 
whereas the accepted bidder agreed to deliver within 21 days. 

An examination of the specifications and invitation for bids dis- 
closes nothing to indicate a maximum time limit within which de- 
livery had to be made, or that the time required for delivery would 
be considered in awarding the contract. Under such circumstances 
there was no authority for rejecting any bid merely because the time 
in which delivery was proposed was greater than the time specified 
in some other bid. In this connection attention is invited to decision 
of January 28, 1926, 5 Comp. Gen. 546, 548, in which it was said: 

If time is to be a controlling element in the acceptance or rejection of a 
particular bid, it should be so stated in order that all bidders may have equal 
opportunity to offer supplies, etc., within the time so stated. In the matter 
here presented, the instructions to bidders stated that time of proposed delivery 
would be taken into account in making the award. Therefore, if it can be 
shown that the difference in time of delivery is of more value to the Govern- 
ment than the difference in price, acceptance of the higher bid is authorized, 
otherwise the award should be made to the lowest bidder. In determining the 


value to the Government of the difference in time of delivery there would be 


for consideration the rate of liquidated damages to be stipulated in the contract 
for delay in delivery, 
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In the present case it is stated that each of the bidders was advised 
orally that time of delivery was an important element. The practice 
of giving instructions, explanations, or information to bidders 
orally instead of in the written or printed specifications, invitations 
for bids, or instructions to bidders, is objectionable and should be 
discontinued. 

The award of the contract in this case will not be further ques- 
tioned, but the matter is brought to your attention for such admin- 
istrative action as may be necessary to prevent the recurrence of such 
a transaction, 


(A-23761) 
TRAVEL ALLOWANCE—ARMY ENLISTED MAN 


An enlisted man of the Army who was accepted for enlistment at Manila, 
P. L, and discharged at Fort Hunt, Va., per expiration of term of service, 
is entitled to travel allowance provided by the act of September 22, 1922, 
42 Stat. 1021, for the land distance by the route transportation would 
have been furnished for the sea portion of the journey—i. e., Fort Hunt to 
New York City. 

























Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 

August 3, 1928: 

There has been received your letter of July 12, 1928 (.016—Phillips, 
William S._P&MB-MFC-FLB), requesting to be advised whether 
you are authorized to pay the supplemental final statement submitted 
in favor of William S. Phillips, staff sergeant, Headquarters Com- 
pany, 16th Brigade, in the sum of $153.55, covering travel pay from 
Fort Hunt, Va., to Manila; P. 1., on discharge of July 6, 1928. 

The voucher shows that Phillips was accepted for enlistment at 
Manila, P. I.; enlisted on July 7, 1925, for a period of three years, 
and was discharged at Fort Hunt, Va., July 6, 1928, by reason of 
expiration of term of service. 

You state that you are in doubt as to whether or not the voucher 
is properly payable as computed, which is 5 cents a mile from Fort 
Hunt, Va., to San Francisco, Calif., 3,071 miles, a total of $153.55. 

The act of September 22, 1922, 42 Stat. 1021, amending section 126 
of the national defense act, as set forth in the act of February 28, 
1919, 40 Stat. 1203, provides as follows: 

Sec. 126. Hereafter an enlisted man discharged from the Army, Navy, or 
Marine Corps, except by way of punishment for an offense, shall receive 5 cents 
per mile for the distance from the place of his discharge to the place of his 
acceptance for enlistment, enrollment, or muster into the service: Provided, 
That for sea travel involved in travel between place of discharge and place of 
acceptance for enrollment, enlistment, or muster into the eerv ice — transporta 
tion in kind and subsistence en route shall be allowed: * 

Travel allowance is payable by the route the man would be fur- 


nished transportation in kind. Where place of acceptance for enlist- 
ment and place of discharge are both within the continental limits 
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of the United States, travel allowance is authorized by the shortest 
usually traveled route. Where, however, either the place of accept- 
ance for enlistment or place of discharge is an overseas station, the 
route of actual travel authorized for furnishing transportation for 
the sea portion of the journey as provided by the act of September 
22, 1922, must be used. 

Army Regulations, No. 30-1195, October 1, 1927, “ Transportation 
of Individuals on Transports,” provides, on page 4, with respect to 
enlisted men, as follows: 

(b) On discharge or retirement. 

1. An enlisted man who enlisted in the military service at an oversea port or 
station is entitled to transportation in kind and subsistence upon an Army 
transport from the transport port nearest place of his discharge to the port 
nearest the place of enlistment provided application is made within 30 days after 
his discharge from the military service. Authority for such transportation and 


subsistence will be issued by the officer in charge at the port of embarkation 
upon presentation of discharge papers. 


In the case of Mike D. Markouris, A-22210, the soldier was dis- 
charged at Fort Howard, Md. The place of acceptance for enlist- 
ment in the expired enlistment was Tientsin, China. The Adjutant 
General was requested to “show the most usual official traveled 
route from Fort Howard, Md., to Tientsin, China, in October, 1927,” 
and reported December 15, 1927, that “enlisted men ordered from 
Fort Howard, Md., to China are sent by rail from Baltimore, Md., 
to New York, N. Y., thence by transport to San Francisco, Calif., 
thence by transport to China.” This report conforms to the fore- 
going provisions of Army Regulations. 

The discharge in this case having been at Fort Hunt, Va., had 
actual travel been performed to Manila, transportation by Army 
transport from New York to Manila would have been furnished 
to Sergeant Phillips as provided in the act of 1922, and travel allow- 
ance computed by a different route is neither authorized nor contem- 
plated by the law. Travel allowance is payable in this case only 
from Fort Hunt, Va., to New York City. You are not authorized 
to pay the voucher. 


(A-23874) 
WAR RISK INSURANCE—JUDGMENTS—ATTORNEYS’ FEES 


The final judgments of courts of competent jurisdiction against the United 
States on policies of war risk insurance are to be paid in accordance with 
their terms, including such allowance as may be made by the court therein 
under section 500 of the World War veterans’ act of 1924, as amended by 
the act of March 4, 1925, 43 Stat. 1311, fov attorney fees. 


Decision by Comptroller General McCarl, August 3, 1928: 
There is before this office for consideration a claim for payment 
of judgment entered by the Supreme Court of the District of 
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Columbia in Benjamin Jacobson v. United States, Law 7378, allow- 
ing plaintiff’s attorneys $586.50 under circumstances as follows: 

Benjamin Jacobson enlisted October 23, 1918, and applied on 
January 19, 1919, for $10,000 war-risk insurance. He was dis- 
charged December 2, 1919, and allowed his insurance to lapse for 
nonpayment of premiums due March 1, 1920. On December 4, 
1919, the veteran filed a claim for disability compensation and same 
was later allowed him on the basis of a temporary total disability 
from date of discharge to November 4, 1921, and on the basis of 
permanent and total disability thereafter. On January 20, 1926, 
the veteran applied for permanent and total disability rating effec- 
tive from date of discharge which application was finally denied by 
the United States Veterans’ Bureau on April 30, 1927. 

As the consequence of the adverse decision denying permanent 
and total disability from December 2, 1919, date of discharge, the 
veteran, on August 8, 1927, filed suit on his insurance contract in 
the Supreme Court of the District of Columbia, alleging that his 
insurance matured because of permanent and total disability from 
date of discharge. While the litigation was pending, the Director 
of the United States Veterans’ Bureau on March 20, 1928, made a 
finding that the veteran was permanently and totally disabled 
from date of discharge and tendered to him a check for $5,865 as the 
amount of the accrued installments of insurance matured from the 
date of discharge to the date he was rated as permanently and 
totally disabled. The effect of this conclusion was to allow the 
veteran to receive the installments of insurance at the beginning 
of his policy period instead of at the termination of said period. 

The attorneys for plaintiff refused to dismiss the litigation pend- 
ing in the Supreme Court of the District of Columbia and opposed 
the motion filed on behalf of the Government to dismiss same. Plain- 
tiff’s attorneys presented to the court the contention that if the pro- 
ceedings were dismissed they would be deprived of fees in accordance 
with section 500 of the World War veterans’ act, 1924, as amended 
by the act of March 4, 1925, 43 Stat. 1311, which provided, in perti- 
nent part, that: ; 

* * * wherever a judgment or decree shall be rendered in an action 
brought pursuant to section 19 of Title I of this act the court, as a part of its 
judgment or decree, shall determine and allow reasonable fees for the attor- 
neys of the successful party or parties and apportion same if proper, said fees 
not to exceed 10 per centum of the amount recovered and to be paid by the 


bureau out of the payments to be made under the judgment or decree at a rate 
not exceeding one-teuth of each of such payments until paid. * * * 


The United States appears to have insisted in support of its motion 
to dismiss that there was no “ disagreement as to claim under a con- 
tract of insurance between the bureau and any person or persons 
claiming thereunder,” within the requirement of section 19 of the 
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World War veterans’ act, 1924, as amended by the act of March 4, 
1925, 43 Stat. 1303, conferring jurisdiction on the court to hear and 
determine the claim. However, the court overruled the Government’s 
motion to dismiss and entered judgment June 26, 1928, in favor of 
the plaintiff for $5,865, allowing plaintiff’s attorneys 10 per cent 
thereof, or $586.50, as fees. The United States attorney appears to 
have recommended that there be an appeal from the judgment of the 
Supreme Court of the District of Columbia, but by letter dated June 
23, 1928, he was advised by the Department of Justice that “the 
matter was submitted to the Solicitor General and he has determined 
.that no appeal would be taken.” 

There has been presented to this office for preaudit a proposed al- 
lowance of the judgment in accordance with the terms thereof, and 
such allowance is hereby approved for the reason that the court has 
assumed jurisdiction to determine the claim notwithstanding the 
lack of disagreement between the parties and has fixed the fees of 
the attorneys to be paid by the disabled veteran from the amount 
of his recovery. 

Payment of the judgment as rendered, when it becomes final, is 
authorized. 


(A-22639) 


CONTRACTS—MISTAKE IN BID 





Where a bid to furnish stipulated quantities of hardware supplies was accepted, 
the supplies delivered, and the contract prices paid, and it was subse- 
quently established that at the time of the opening of the bids the con- 
tracting officer was put upon notice that the contractor had made a mis- 
take in submitting its bid on a particular item of the supplies, such mis- 
take being apparent from an examination of the bid itself and from a com- 
parison thereof with the other bids submitted, the contractor is entitled 
to payment of its claim for the difference between the contract price and 
the price intended to have been submitted for such particular item of 
supplies, provided that the intended bid of the contractor is lower than 
any other bid received thereon. 


Decision by Comptroller General McCarl, August 6, 1928: 

There has been presented to this office for consideration and settle- 
ment the claim of Hibbard, Spencer, Bartlett & Co. for the sum of 
$6, a balance claimed for certain hardware supplies sold and de- 
livered to the United States Veterans’ Bureau Hospital No. 93, 
located at Legion, Tex., on purchase order No. 2042 (Requisition No. 
H-93-293-C) , dated April 4, 1928, on account of an underpayment for 
such materials resulting from an alleged mistake in submitting its bid 
for furnishing six 24-inch Trimo No. 2524, pipe wrenches, at 95 
cents each instead of $1.95 each as was intended. 

It appears that on March 21, 1928, the medical officer in charge of 
said United States Veterans’ Bureau Hospital No. 93 advertised 
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for sealed bids to be publicly opened at 2 p. m. April 2, 1928, for 
furnishing to said hospital the specified quantities of the various 
kinds of hardware supplies therein described and designated as 
items 1 to 16, inclusive, subject to the stipulated conditions. Bids on 
the required 16 items of supplies were submitted by the Peden Iron 
& Steel Co., the N. O. Nelson Manufacturing Co., the San Antonio 
Machine & Supply Co., and Hibbard, Spencer, Bartlett & Co. Sub- 
sequently, on April 4, 1928, the bids of Hibbard, Spencer, Bartlett & 
Co. were accepted by the contracting officer for the supplies desig- 
nated as items 1, 2, 3, 4, 5, 8, 10, 11, 13, 14, and 16, and an award 
therefor was made to said company, and notice of the award was 
forwarded to it. All of the supplies thus contracted for with claim- 
ant company were delivered on April 23, 1928, and payment of the 
contract prices therefor, less 2 per cent discount, amounting to 
$42.68, was made on D. O. voucher No. 1404, dated May 7, 1928. 
Among the supplies furnished by the claimant company under said 
contract was a lot of six 24-inch Trimo No. 2524 pipe wrenches, 
designated as item 1, for which it was paid the contract price of 95 
cents each, or a total of $5.70. The contractor contends that it made 
a mistake in submitting its bid on said item 1 and that the correct 
amount for the six 24-inch pipe wrenches should have been $1.95 
each, or a total of $11.70. 

The record discloses that under date of April 9, 1928, and prior 
to the delivery of the supplies, the contractor informed the con- 
tracting officer at said Veterans’ Hospital No. 93 relative to such 
mistake and requested permission to correct same. This was re- 
fused, and the contractor was informed that the administrative 
officer was without authority to permit corrections of errors in 
bids after the awards for the supplies had been made and that the 
only recourse would be for the bidder to submit to the General 
Accounting Office for settlement a claim for the amount of the loss 
resulting from the error in the bid. Claimant thereafter completed 
its contract by delivering the supplies, as agreed, and payment of the 
contract prices was made therefor. The contractor now submits 
its claim to this office for the $6 loss claimed to have been occasioned 
by the alleged error in its bid on item 1. 

It is well established that where a mistake in a submission of a 
bid has been made, upon which a contract is based, the contractor 
must bear the consequences thereof unless it appear that the mistake 
was mutual; or that the error was so apparent that it must be pre- 
sumed the accepting officer knew of the mistake and sought to take 
advantage thereof. See 26 Comp. Dec. 286; 2 Comp. Gen. 503; 
3 id. 821; 6 id. 526; and 7 id. 493, 
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The record discloses that the claimant’s bid on the five items of 
pipe wrenches, of various sizes, was as follows: 


Item Unit Total 
No. Quantity Unit Articles and description cost cost 
1 6 each Wrenches, pipe, 24 inch Trimo 72524 $0. 95 $5. TO 
2 6 “- “ “ 18 or “ #2518 1. 40 &. 40 
3 6 “ “ “ 14 “ “ #2514 : 95 5. 70 
4 6 ” = ” 10 * ” #2510 . 69 4.14 
5 3 * “ ¥ 6 7 ¥ # 256 . 55 1. 65 


Thus it appears that the claimant bid the same price of 95 cents 
each for the 24-inch pipe wrenches that it did for the 14-inch pipe 
wrenches. 

The facts of record clearly indicate that at the time of the open- 
ing of the bids for furnishing the hardware supplies required the 
contracting officer was ‘put upon notice that Hibbard, Spencer, Bart- 
lett & Co. had made a mistake in submitting its bid of 95 cents each 
for the six 24-inch Trimo pipe wrenches (item 1) for the United 
States Veterans’ Hospital No. 93. Such mistake was apparent from 
an examination of the bid itself and also from a comparison thereof 
with the other three bids submitted. The bids submitted by the three 
other bidders for furnishing the six 24-inch pipe wrenches were, 
respectively, $2.17, $2.25, and $2.30 each. Upon this state of facts 
the contracting officer, before making an award, should have asked 
the claimant bidder to verify its bid, calling its attention to the fact 
that the same price was bid for the 14-inch and the 24-inch size, and 
upon learning that the bid on the 24-inch size was a mistake, should 
then have disregarded the bid on that size. 

Since this procedure was not followed and the claimant was re- 
quired to furnish the 24-inch wrenches, and its intended bid of $1.95 
each is lower than any other bid received thereon, it is entitled to 
an additional sum of $6 for the six 24-inch pipe wrenches delivered 
under said contract. 

Settlement will be made accordingly and a check for that amount 
will issue to claimant in due course. 


(A-22817) 


CONTRACTS—DEFAULT—SUBROGATION _OF SURETY—PAYMENTS 
IN CASE OF SUBSEQUENT BANKRUPTCY OF CONTRACTOR 


Where a contractor defaults in the performance of his contract for the construc- 
tion of Government roads and the work is taken over by the surety on his 
performance bond, the surety is entitled to be subrogated, so far as neces- 
sary to protect it from loss, to all the rights which the Government might 
have enforced against the contractor if it had declared the contract for- 
feited and had completed the work itself. The surety’s right of subrogation 
is superior to claims of the contractor, or his assigns, for any balances due 
under the contract which are necessary to protect the surety from loss in 
completion of the work, and the subsequent bankruptcy of the contractor 
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would not affect the surety’s right of subrogation, inasmuch as said right is 
superior in law and equity to that of the bankrupt’s estate, the latter having 
no greater rights than those of the contractor as against either the Govern- 
ment or the surety. 

The estate of a defaulting bankrupt contractor for Government work would 
have no equity in moneys due under the contract until the surety on his 
performance bond who took over the work for completion has been reim- 
bursed for expenditures necessary to liquidate the contractor’s liabilities 
under the contract and to complete the contract satisfactorily in accordance 
with the provisions thereof. 


Comptroller General McCarl to the Secretary of the Treasury, August 7, 1928: 
There has been received your letter of July 23, 1928, as follows: 


On September 1, 1927, a contract was entered into between the United States 
and Mr. L. Morgan Johnston, of Arlington, Virginia (NOy-164), for the con- 
struction of roads at the Navy Mine Depot, Yorktown, Virginia. To secure the 
performance of the contract, and to guarantee the payment of claims for labor, 
material, and supplies, the contractor furnished a bond dated September 6, 1927, 
in the amount of $35,627, in which the Eagle Indemnity Company of New York 
was sole surety, conditioned upon the performance of the contract and the pay- 
ment of persons supplying labor and materials in the prosecution of the work. 

By letter from the Paymaster General of the Navy Department, dated March 
15, 1928, the Treasurer of the United States received a power of attorney exe- 
cuted by L. Morgan Johnston on March 13, 1928, appointing Samuel M. Marks, 
of Washington, D. C., the representative of the Eagle Indemnity Company of 
New York, his attorney to receive, endorse, and collect checks in the name of 
L. Morgan Johnston, drawn on the Treasurer of the United States, for the con- 
tract for roads at the Naval Mine Depot, Yorktown, Virginia, which had accrued 
and were then due and payable. A photostatic copy of such power of attorney 
is enclosed herewith. 

On March 18, 1928, Mr. Johnston notified the Navy Department that he was no 
longer financially able to do the work under the contract, and he was thereupon 
declared to be in default by that department, and the surety company was re- 
quested to complete the job under its bond. The surety company undertook the 
work of completing the contract. 

On March 17, 1928, a check for $15,971.61 was drawn on the Treasurer of 
the United States in payment of work completed under the contract, which 
check was drawn to the order of the contractor and was mailed to the surety 
company. On March 22, 1928, the Treasurer of the United States was re- 
quested to advise the Federal Reserve Bank of Richmond as to the authority 
of Samuel M. Marks, attorney in fact, to endorse the check issued on March 17, 
1928. Before the receipt of that telegram, the Treasurer had learned of the 
bankruptcy of L. Morgan Johnston, and accordingly advised the bank that 
the check should be endorsed by the receiver of the bankrupt payee, and that 
evidence of the appointment and qualification of the receiver should be fur- 
nished. The endorsement*of the receiver was not obtained, and the Federal 
reserve bank, acting upon the advice received from the Treasurer, declined to 
eash the check. 

The department is now in receipt of a letter from the attorney for the surety 
company dated June 25, 1928, together with an accompanying memorandum, 
requesting that payment of the check issued March 17, 1928, be made to the 
surety company. The memorandum and a photostatic copy of the letter referred 
to are enclosed herewith. The department has also been furnished with an 
affidavit of John T. Noonan, a claim attorney for the surety company, dated 
July 16, 1928, showing payment by the surety company of the sum of $15,971.61 
for materials supplied by Jamison Bros., Inc., to L. Morgan Johnston, which 
materials are stated to have been used in the performance of the contract 
prior to March 17, 1928. The affidavit also recites the payment by the surety 
company on March 10, 1928, of the sum of $664.25 to workmen engaged on the 
job. In addition, there has been furnished to the department an affidavit of 
A. J. Jamison, president and agent of Jamison Bros., Inc., dated July 17, 1928, 
setting forth the payment of $15.971.61 to that company by the surety company. 
Both affidavits are enclosed herewith. 

The department is also in receipt of a letter dated June 23, 1928, from the 
attorney for the trustee in bankruptcy for L. Morgan Johnston, a photostatic 
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copy of which letter is enclosed herewith, requesting that payment of the 
check to the surety company be refused, and that the funds be paid to the 
trustee in bankruptcy. 

In view of the foregoing, your opinion is requested whether the Treasurer 
of the United States should make payment of the check upon the endorsement 
of Samuel M. Marks, attorney in fact, as agent of the surety company, or, 
if not, upon what endorsement and to whom payment of the check should be 
made. In this connection, your attention is invited to a letter dated May 29, 
1928, from you to the Secretary of the Navy (A-22817). 


The facts relative to the matters involved are stated by the Chief 
of the Bureau of Yards and Docks in his letter of April 5, 1928, to 
the Secretary of the Navy, to be as follows: 


1, Mr. L. Morgan Johnston, of Arlington, Va., under date of September 1, 
1927, entered into a contract (NOy-164) with the United States, represented 
by the chief of this bureau, to construct roads and do certain incidental work 
at the Navy Mine Depot, Yorktown, Va., for the sum of $118,775, and in con- 
nection therewith furnished a bond dated September 6, 1927, for $35,627, in 
which the Eagle Indemnity Company of New York is sole surety, conditioned 
upon the performance of the contract and the payment of persons supplying 
labor and materials in the prosecution of the work. Notice to proceed with the 
work was given September 19, 1927, which fixed the date for its completion as 
July 15, 1928. Under this contract there has been paid to date the sum of 
$39,453.90, the latest payment (the fifth) having been made February 18, 1928. 

2. By letter of March 9, 1928, to this bureau (copy inclosed) Mr. Johnston 
requested that all future checks due and payable to him under the contract be 
delivered to the Eagle Indemnity Company through Mr. Samuel M. Marks, its 
attorney in fact, suite 605, Investment Building, Washington, D. C., and by 
letter of the same date (copy inclosed) the surety company, through Mr. Marks, 
asked that “due to the financial embarrassment of Louis M. Johnston, who is 
unable to complete the * * * contract,” the further payments under the 
contract be sent, as requested by Mr. Johnston, to the surety, and not directly 
to him. On March 13 a voucher (No. 6) for the payment of $15,971.61, covering 
work done to February 29, 1928, was approved, and on the same date the 
contractor gave Mr. Marks a power of attorney, which was filed with the bureau 
March 13, authorizing him to endorse the payment check in his name and collect 
the proceeds thereof. A check dated March 17 for $15,971.61, the amount rep- 
resented by voucher No. 6, drawn to the order of the contractor, was mailed 
to the surety company accordingly. 

3. By a letter of March 13, filed with the bureau March 14, Mr. Johnston gave 
notice that he was “ financially embarrassed and without any funds” and could 
not continue or complete the work under the contract, and asked that he be 
declared in default. Thereupon the bureau, March 14, terminated his right 
to proceed with the work; directed the appointment of a board at Yorktown 
to estimate the value of materials delivered and wo®k done under the contract 
and to inventory and estimate the value of appliances and plant on the site 
and necessary for the prosecution of the work; and called upon the Eagle In- 
demnity Company to complete the contract. This the surety is doing. 

4. On March 22 it came to the bureau's notice that Mr. Johnston had been 
adjudged a bankrupt, and on April 3 there was received a certified copy of an 
order of the United States District Court for the Eastern District of Virginia. 
dated March 14, appointing T. W. Robinson, jr., and Frank D. Moore, both of 
Alexandria, receivers of the estate of the bankrupt. 


The memorandum of the surety company, which accompanied your 
submission, contains the following statement relative to the matter: 


On September 1, 1927, a contract was entered into between the United States 
and L. Morgan Johnston whereby L. Morgan Johnston for the considerations 
stated in the contract, agreed to do certain work, more particularly described 
NOy-164 (Specification No. 5424) for the construction of roads at the Navy 
Mine Depot, Yorktown, Virginia. 

To secure the performance of said contract and to guarantee the payment of 
claims, for labor, material, and supplies. L. Morgan Johnston, on September 
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13, 1927, procured from the Surety Company, as surety, its certain public 
contractor’s bond which it made and delivered to the United States. 

To procure this bond the contractor, on or before the said date, made applica- 
tion to the Surety Company and therein stated as follows: 

“That, as of this date, the surety shall be subrogated to all rights, privileges, 
and properties of the undersigned, as principal and otherwise in said contract, 
and undersigned does hereby assign, transfer, and convey to the surety all the 
deferred payments, and retained percentages, and any and all monies and prop- 
erties that may be due and payable at the time of such breach or default, or that 
may thereafter become due and payable to the undersigned on account of said 
contract, or on account of extra work or materials supplied in connection there- 
with, shall become the property of the surety to be credited upon any claim that 
may be made upon the surety under the bond or bonds above mentioned.” 


It was also agreed in said application 


“That the surety may, at its option, exercise in the name of the undersigned, 
or otherwise, any right, or remedy, or demand which the undersigned may have 
for the recovery of any sums paid by the surety by virtue of its suretyship, and 
any and all extensions and renewals thereof, together with all other rights and 
remedies and demands which the undersigned has or may have in the premises, 
all of which rights and remedies and demands are hereby assigned to the 
surety with full power and authority to the surety, in the name of the under- 
signed or otherwise, as it may be advised, and as attorney for the undersigned 
to do anything which the undersigned might do, if personally present, if this 
instrument were not executed, and the undersigned hereby appoints the surety 
attorney of the undersigned for such purpose.” 

On March 12, 1928, the contractor, L. Morgan Johnston, was indebted to 
Jamison, Inc., in excess of the sum of $15,971.61 for work done and materials 
and supplies furnished on said job, all of which the surety under the terms of 
its bond was obligated to pay. 

On March 12, 1928, the contractor, L. Morgan Johnston, in furtherance of his 
obligation to the surety under said bond and application, and for the purpose of 
earrying out such obligation, gave a power of attorney to the agent of the 
Surety Company to collect and endorse a draft then due for work on said job; 
and on March 13, 1928, the said L. Morgan Johnston notified the proper authori- 
ties of the Navy Department that he was no longer financially able to do the 
work and consented to be declared in default. The Navy Department thereupon 
declared the said L. Morgan Johnston in default and requested the surety to 
eomplete the job under its bond which the surety company is now doing. On 
March 15, 1928, L. Morgan Johnston filed a petition in voluntary bankruptcy 
and was adjudicated a bankrupt. 

On March 17 a draft was issued by the United States Treasury in the sum 
of $15,971.61 in the name of L. Morgan Johnston. This draft was delivered to 
the agent of the Surety Company who thereupon endorsed it to Jamison & 
Bros., Inc., on aceount of their claim against L. Morgan Johnston for work done 
and materials and supplies furnished on said project. This draft the Treasury 
Department has so far declined to pay. 


The rule is well established that a surety on the bond of a contractor 
for public work, who assumed to complete the work after its abandon- 
ment by the contractor, is entitled to be subrogated, so far as necessary 
to protect it from loss, to all the rights which the Government might 
have enforced against the contractor if it had declared the contract 
forfeited and completed the work itself. The surety’s right of subro- 
gation has been held to be superior to the claims of the contractor, or 
his assignees, for any balances due under the contract which are 
necessary to protect the surety from loss in the completion of the 
work. In this connection, see First National Bank, Seattle, v. City 
Trust, Safe Deposit & Surety Co., Phila., et al., 114 Fed. Rep. 529; 
Henningsen et al. vy. United States Fidelity and Guaranty Company, 
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etc., et al., 148 Fed. Rep. 810, affirmed by the United States Supreme 
Court, 208 U. S. 404; Prairie State Bank v. United States, 164 U. S. 
227; Hardaway & Powell vy. National Surety Company, 150 Fed. Rep. 
465, 473, affirmed by United States Supreme Court, 211 U. S. 552; 
Title Guaranty & Surety Company v. Dutcher et al., 203 Fed. Rep. 
167 

In the instant case it appears that the surety is proceeding with the 
completion of the work of construction of roads at the Navy Mine 
Depot at Yorktown, Va., under the involved contract, to the satis- 
faction of the Government officers in charge thereof. Under the 
provisions of the contractor’s agreement with the surety on his per- 
formance bond, all the payments due or to become due under the con- 
tract were to be paid to the surety, in the event of the contractor’s 
default, in order to reimburse expenditures by the surety to liquidate 
its liabilities thereunder. Theevidence shows that the $15,971.61 pay- 
ment in question is for work done prior to contractor’s abandonment 
of the contract on March 13, 1928; that the contractor prior to such 
abandonment of the contract had incurred liabilities for labor and 
materials in excess of such sum, for whiah the said surety was finan- 
cially responsible under the performance bond; and that the surety 
has already paid to Jamison Bros. (Inc.) the sum of $15,971.61 
in partial liquidation of the total amount due it for labor and mate- 
rials furnished the contractor. 

The performance bond executed by the contractor and his surety 
in connection with the Government work was intended to perform a 
double function—(1) to secure the Government for the faithful 
performance of all obligations which the contractor assumed, and 
(2) to protect third persons from whom the contractor obtained 
materials and labor. When a contractor abandons his contract and 
the surety proceeds with the completion of the work and pays the 
unliquidated claims for labor and materials under the contract, as 
appears to have been the case here, such surety is entitled to be subro- 
gated, so far as necessary to protect it from loss, to all the rights 
which the Government might have enforced against the contractor 
if it had declared the contract forfeited and completed the work 
itself. In this case had the Government completed the work under- 
taken by the contractor at a cost exceeding the original contract 
price, it would have had the right to apply the balance due said 
contractor at the time of abandonment in reduction of such cost. 
Likewise, if the surety completes the work in the place of the con- 
tractor, it will be subrogated to the rights of the Government to 
make such application. The right of the surety to receive payment 
in such a case, under the doctrine of subrogation, dates from the date 
of the performance bond and is paramount to the right of the con- 
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tractor or anyone claiming as his assignee, or as trustee, receiver, or 
administrator of his effects or estate. 26 Comp. Dec. 467. 

Concerning the contention of the receivers in bankruptcy of the 
estate of the contractor, L. Morgan Johnston, who appears to have 
been adjudged a bankrupt on or about March 14, 1928, in the United 
States District Court for the Eastern District of Virginia, that the 
money due the contractor from the Government for construction 
work done prior to the abandonment of the contract on March 13, 
1928, amounting in the aggregate to $15,971.61, constitutes an asset 
belonging to the bankrupt’s estate, it may be said that it is a general 
principle of law that a trustee or a receiver in bankruptcy takes the 
property of the bankrupt in the same plight and condition and sub- 
ject to the same equities and liens as he finds it in the hands of the 
person or corporation out of whose possession it is taken. A trustee 
or a receiver in bankruptcy can acquire no other, greater, or better 
interest than the bankrupt had in the property at the date he was 
adjudged a bankrupt. The bankruptcy act, in general terms, vests 
the trustee with title to all property which, prior to the filing of the 
petition, the bankrupt could by any means have transferred, or which 
might have been levied upon and sold under judicial process against 
him. The trustee or the receiver can set up no rights against claims 
which the bankrupt could not have set up, and can take no right or 
title which was extinguished before his appointment. In this con- 
nection, see 7 Corpus Juris 114; Collier on Bankruptcy (5th Ed.) p. 
554; Hewit v. Berlin Machine Works, 194 U. S. 296; South Pine Co. 
of Ga. v. Savannah Trust Co., 141 Fed. Rep. 808. 

Both at common law and under the bankruptcy act, section 57 i, 
act of July 1, 1898, 30 Stat. 560, as amended by the act of February 
5, 1903, 32 Stat. 799, a surety who has paid a debt of the bankrupt, 
in whole or in part, is subrogated to the rights of the creditor, pro 
tanto. See Sessler v. Paducah Distilleries Co. et al., 168 Fed. Rep. 
44, In re Thompson, 288 Fed. Rep. 385, decree aflirmed, 294 Fed. 
Rep. 247, certiorari denied, 264 U. S. 582; 37 “ Cyc.” 402. Section 
3468, Revised Statutes, gives to a surety who pays to the United 
States the amount due on a bond of an insolvent debtor the priority 
enjoyed by the United States over other creditors under the provi- 
sions of section 3466, Revised Statutes. The courts have held that 
inasmuch as the purpose of the said two sections was to confer and 
enforce the statutory rights of the United States for the benefit of 
the surety, such rights are not affected by the bankruptcy act. See 
Title Guaranty & Surety Company v. Guarantee Title & Trust Co., 
174 Fed. Rep. 385; United States vy. National Surety Co., 254 U.S. 
73. 
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In view of the facts and circumstances relating to the contract 
involved here, as hereinbefore set forth, payment of the $15,971.61 
due the contractor for work performed prior to his default on 
March 13, 1928, should be made to the surety, the Eagle Indemnity 
Co. of New York, in partial reimbursement to it for expenditures 
made on claims for labor and materials used in the construction work 
involved. The fact that the defaulting contractor was adjudged a 
bankrupt on March 14, 1928, would not affect the involved payment 
to the surety, inasmuch as the surety’s right to the moneys necessary 
to completely reimburse it for expenditures in performance of the 
contract is superior in law and equity to that of the bankrupt’s estate, 
which has no greater rights than those of the contractor as against 
either the Government or the surety. The estate of the defaulting 
bankrupt contractor would have no equity in the moneys due under 
involved contract until the surety has been reimbursed for the 
expenditures necessary to liquidate contractor’s liabilities under the 
contract and to complete the contract satisfactorily in accordance 
with the provisions thereof. 

Your submission/is answered accordingly. 


(A-22791) 


COURTS-MARTIAL, COURTS OF INQUIRY, BOARDS—POWER TO 
SUMMON CIVILIAN WITNESSES—FEES 


There is no inherent power in a military court-martial, court of inquiry, or 
board, to compel the attendance of civilian witnesses before it or to require 
them to make depositions, either by subpeena or other compulsory process, 
and such power may never be implied. 

Military courts-martial, courts of inquiry, and boards are bodies of limited 
and special jurisdiction and have only such powers as are clearly con- 
ferred by statute. 

A board of officers convened in accordance with Army Regulations 600-550 to 
investigate and report upon the facts connected with the death of an 
enlisted man while on detached duty has not power to compel the attend- 
ance of civilian witnesses before it or to require them to make depositions, 
by subpena or other compulsory process. 

A subpeena or other compulsory process addressed to a civilian by a military 
court or board which has not express statutory authority to issue such 
process is void ab initio and civilian witnesses who appear before the board 
in response to such void process must be regarded as having done so 
voluntarily and are not entitled to witness fees, in the absence of a 
specific appropriation therefor. 


Decision by Comptroller General McCarl, August 8, 1928: 

Maj. W. A. MacNicholl, Finance Department. United States Army, 
applied for a decision as to whether he is authorized to make payment 
under existing appropriations of four vouchers drawn in favor of 
Drs. Allan P. Miller and Chester W. Packard and Messrs. Harry G. 
Webster and George A. Cook, respectively, of Los Angeles, Calif.. 
representing a witness fee of $2 in each case claimed to be due them 
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for appearing and testifying before a board of three Army officers on 
October 19, 1927, at 527 Chamber of Commerce Building, Los 
Angeles, which board was appointed by Special Orders, No. 2, office 
of the Coordinating Officer, Organized Reserves, Los Angeles, Calif., 
of October 6, 1927, “to investigate and report upon the facts con- 
nected with the death of Staff Sergt. Wayne A. Hoover, R-900420, 
D. E. M. L.” and therein was directed to be governed by paragraph 
21 A. R. 600-550, which requires that “the sworn testimony of all 
witnesses will be recorded and incorporated in the proceedings of 
the board ” and that, “If the witnesses are not available to appear 
before the board, certificates of officers and affidavits of enlisted men 
and civilians cognizant of the facts in the case will be obtained and 
appended to the proceedings of the board.” 

It appears from the record presented that Staff Sergeant Hoover, 
Detached Enlisted Men’s List, Organized Reserves, at the time of 
his death at Los Angeles, Calif., was assigned to duty with the execu- 
tive officer, Three hundred and forty-seventh Field Artillery, at that 
place; that the two civilian physicians designated above, on whose 
behalf witness fees are claimed, attended the decedent, Hoover, at the 
request of private persons, the widow having paid to Doctor Miller 
$10 for the two visits he made and to Doctor-Packard $5 for the 
one visit he made; and that Staff Sergeant Hoover was dead and 
his case in the hands of the coroner at Los Angeles before the military 
authorities were advised of the man’s illness and death. 

The four persons on whose behalf vouchers for witness fees are 
presented are civilians not in the employ of the United States, and it 
is recited in the several vouchers that each was in attendance October 
19, 1927, “as a material witness” before a board of officers at Los 
Angeles and “that he was duly summoned thereto from Los Angeles, 
Calif.” Whether the phrase “duly summoned ” has reference to a 
subpeena or other compulsory process issued in the name of the board 
or merely to some less formal request to appear is not disclosed by 
the record. 

By the common law no fees were fixed for witnesses, but they were 
commanded by the King’s writ, subpana ad testificandum, to lay 
aside all pretenses and excuses and appear at the trial to testify under 
penalty of a certain sum, and the State, in the exercise of its sover- 
eignty, may require the service of its citizens as witnesses without 
compensation. Costs are a creature of statute, and, in the absence 
of a statute authorizing it, no fees can be taxed as costs or recovered. 
Diwon v. People, 39 Li. R. A. 116, 121, and note. Witnesses detained 
in prison in order that they may be in attendance when the time for a 
session of court shall arrive are not entitled to statutory fees otherwise 
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fixed for “ witnesses summoned in court, attending in court,” 1 Op. 
Atty. Gen. 425; and neither the President of the United States nor 
any subordinate official thereof has any power to order the payment 
of witness fees not specifically authorized and appropriated for by 
statute. 6 Op. Atty. Gen. 356. 

One may be a witness without having been subjected to any com- 
pulsory form of process or being entitled to a fee for his testimony, 
the only essentials being that he understand the nature and obligation 
of an oath and that he testify under oath to something which he 
knows at first hand; the usual method of examining witnesses in 
equity and admiralty courts and in the Court of Claims at the present 
day being by deposition taken in writing out of court. Bouvier’s Law 
Dictionary ; 2 Story Eq. Jur. sec. 1527; 3 Greenl. Ev. sec. 251. 

The power of a military court-martial, court of inquiry, or board 
to compel the attendance of civilian witnesses before it or to require 
them to make deposition, by subpcena or other compulsory process, 
is not inherent. 

In an opinion addressed to the Secretary of War March 22, 1859, 
9 Op. Atty. Gen. 311, for example, Attorney General Black held that 
although the seventy-fourth article of war “ provides that ‘on the 
trial of cases not capital before courts-martial, the deposition of wit- 
nesses not in the staff or line of the Army may be taken before some 
justice of the peace and read in evidence,’” over civil witnesses and 
persons not subject to military law, the power of compelling attend- 
ance to testify or of compelling the making of a deposition in a 
matter pending before a court-martial had not been vested either in 
the court-martial or in any civil magistrate, judge, or tribunal. 

Section 25 of the sundry civil appropriation act-of March 3, 1863, 
gave power to every judge advocate of a military court-martial or 
court of inquiry thereafter constituted to issue the like process to 
compel witnesses to appear and testify which courts of criminal juris- 
diction might issue within the same State, Territory, or district 
where the court-martial or court of inquiry had been ordered to sit 
and on October 2, 1868, 12 Op. Atty. Gen. 501, the then Acting At- 
torney General advised the Secretary of War such section authorized 
compulsory process to be issued for the attendance of civilians as 
witnesses before courts-martial. But see in this connection 18 Op. 
Atty, Gen. 278; 23 id. 424. 

Section 25 of the 1863 statute in so far as military courts-martial 
were concerned was embodied in section 1202 of the Revised Statutes 
but for some reason the part of the section referring to courts of 
inquiry was omitted, and in this state of the law relating to military 
courts-martial Attorney General Miller in his opinion to the Secre- 
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tary of the Navy of February 26, 1890, 19 Op. Atty. Gen. 501, had 
before him whether the said section 1202 of the Revised Statutes 
relating to military courts-martial authorized naval courts-martial 
or courts of inquiry to issue compulsory process to civilians, particu- 
larly in view of the forty-second and fifty-seventh articles for the 
government of the Navy, providing: 

42. Whenever any person refuses to give his evidence or to give it in the 
manner provided by these articles, or prevaricates, or behaves with contempt 
to the court, it shall be lawful for the court to imprison him for any time not 
exceeding two months. 

57. Courts of inquiry shall have power to summon witnesses, administer 
oaths, and punish contempt, in the same manner as courts-martial; * * * 

Upon full consideration of these statutes the Attorney General 
held that a naval court-martial or court of inquiry or judge advocate 
thereof had no power to compel a civilian witness, not subject to the 
articles for the government of the Navy, to appear and testify before 
such court-martial or court of inquiry, and it was only due to the 
amendment of the cited article 42 by sections 11 and 12 of the act of 
February 16, 1909, 35 Stat. 621, 622, that naval courts-martial and 
courts of inquiry have a power to issue process to civil witnesses 
analogous to that power granted Army courts-martial in section 
1202 of the Revised Statutes, and now, by the twenty-second article 
of war. : 

There is an observation by Attorney General Miller at the con- 
clusion of his opinion, on page 503, which is pertinent here and is as 
follows: 

* * * It must be remembered that a court-martial is a court of limited 
and special jurisdiction ; that it only has such powers as are clearly conferred 
by statute. Nothing certainly in the way of control over civilians is to be taken 
in its favor by implication, 

These opinions of the Attorneys General seem effectually to dispose 
of and to demonstrate the unsoundness of the suggestion accompany- 
ing the present submission for decision that there may ever be implied, 
or accepted as inherent in a military court, or board, or any officer 
thereof, the power by compulsory process to control or deprive of 
his liberty a civilian to obtain his testimony as a witness. The 
reason of so limiting the power of a court-martial, which has judicial 
functions of great moment extending even to the inflicting of capital 
punishment, is more apparent when applied to mere fact-finding 
boards. It must be understood that military organizations are 
statutory bodies only and not constitutional bodies in this respect as 
is the judicial branch. That such boards have very limited powers, 
subject to enlargement only by express provision of statute, hereto- 
fore has been repeatedly recognized in opinions of the Judge Ad- 
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vocate General of the Army. For example, in Howland’s Digest, 
under Discipline, XVIII A, appears the following: 


A board of officers convened to inyestigate—obtain or hear and examine 
_eyidence—and report, can, in*the absence of specific statutory authority, exer- 
cise none of the peculiar legal functions either of a court-martial or of a court 
of inquiry. R. 2, 340, May, 1862; 21, 335, Apr., 1866; 26, 492, Mar., 1868; 32, 
3, May, 1871; 41, 263 June, 1878. Its members can not be sworn; it can not 
swear witnesses [but see sec. 183 R. 8S. as amended]; civilian witnesses can 
not be compelled to appear before it; nor are the witnesses who appear and 
testify legally entitled to any compensation for attendance or travel. R. il, 
672, Apr., 1865; 21, 335, supra; 26, 492, supra. Such a board can not try, nor 
can it sentence. R. 11, 672, supra; 32, 3, supra. There is properly no 
“accused” party required or entitled to appear before it as before a court- 
martial or court of inquiry. R. 2, 340, supra. It is not restricted by law as to 
the period of its sittings, nor is it affected by any statute of limitations. R. 
26, 493, Mar., 1868, * * * 


The suggestion which accompanies the application for decision 
that the twenty-third article of war implies authority in such a 
board as that appointed to investigate the circumstances of Staff 
Sergeant Hoover’s death to compel the attendance before it of 
civilian witnesses seems not to derive any support from the language 
of that article, which reads: 


Refusal to appear or testify.—Every person not subject to military law who, 
being duly subpeenaed to appear as a witness before any military court, com- 
mission, court of inquiry, or board, or before any officer, military or civil, 
designated to take a deposition to be read in evidence before such court, com- 
mission, court of inquiry, or board, willfully neglects or refuses to appear, or 
refuses to qualify as a witness, or to testify, or produce documentary evidence 
which such person may have been legally subpenaed to produce, shall be 
deemed guilty of a misdemeanor, for which such person shall be punished on 
information in the district court of the United States or in a court of original 
criminal jurisdiction in any of the Territorial possessions of the United 
States, jurisdiction being hereby conferred upon such courts for such pur- 
pose: * * * Provided, That the fees of such witness and his mileage, at 
the rates allowed to witnesses attending the courts of the United States, shall 
be duly paid or tendered said witness, such amounts to be paid out of the 
appropriation for the compensation of witnesses: * * * 


The suggestion that this article in itself confers any power or gives 
rise to any implication of power in a court or board to summon wit- 
nesses entirely ignores the opening words, “ Every person not subject 
to military law, who, being duly subpeenaed to appear as a witness 
* * *” To determine who is“ duly subpenaed ” it is clear reference 
must be had to other statutes, and unless there is found one conferring 
upon a particular court or board the power to compel civilians to 
attend before it by subpoena, as was carried into the cited section 
1202 of the Revised Statutes and as now is found in the twenty- 
second and one hundred and first articles of war with respect to 
courts-martial and courts of inquiry, such power may not be exer- 
cised; where an attempt is made to exercise such power without spe- 
cific statutory authority the action is a nullity and any witness 
appearing must be regarded as having done so voluntarily and with- 
out an expectancy of compensation. 9 Op. Atty. Gen. 311; 19 id. 
501; Sherwin v. United States, 297 Fed. Rep. 704; Ops. J. A. G. 250.4, 
Aug. 19, 1918; id. 158, July 28, 1923; id. 158, December 3, 1923. 
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While reference has been made in the record accompanying the 
application for decision to paragraph 21, A. R. 600-550, and to para- 
graph 189, section 111, Manual for Courts-Martial, United States 
Army, 1921 edition, as requiring the board to compel the attendance 
before it of civilian witnesses for the purpose of testifying under 
oath and as requiring the recorder of the board to tender to the wit- 
nesses sO appearing witness vouchers properly filled out, it must be 
recognized in this connection that the authority of the Secretary of 
War to issue orders, regulations, and instructions, with the approval 
of the President, in reference to matters connected with the Military 
Establishment, is subject to the condition, necessarily implied, that 
they must be consistent with the statutes which have been enacted by 
the Congress in reference to the Army. 18 R. C. L. 1016, sec. 5; 
1 Comp. Gen. 347. If the regulations and manual should assert the 
effect attributed to them in the record, they necessarily would be 
treated ineffective, in so far as in conflict with the existing law. 

It is clear, however, from a careful reading of the cited paragraph 
21, Army Regulations 600-550, that it is recognized therein such a 
board of officers as is authorized to be appointed has no power by 
compulsory process to compel the attendance before it of civilian 
witnesses; hence, the alternative requirement that “If the witnesses 
are not available to appear before the board, certificates of officers 
and affidavits of enlisted men and civilians cognizant of the facts in 
the case will be obtained and appended to the proceedings of the 
board.” It is also clear the Manual for Courts-Martial primarily 
has reference to witnesses “duly subpcenaed to appear ” in the man- 
ner authorized in the twenty-second and one hundred and first articles 
of war. 

The board of officers appointed by Special Orders, No. 2, office of 
the Coordinating Officer, Organized Reserves, Los Angeles, Calif., 
October 6, 1927, was without authority of law to summon civilian 
witnesses before it, or to require them to make depositions, by any 
compulsory process, and there is no provision under existing laws or 
appropriations for the payment of witness fees to the four civilian 
residents of Los Angeles who appeared before it and gave their testi- 
mony. Payment of the vouchers which are retained here, accord- 
ingly, must be denied. 


(A-23221) 
PAY—ACTIVE DUTY—OFFICERS’ RESERVE CORPS 


A member of the Officers’ Reserve Corps is not entitled to pay and allowances 
except when on active duty pursuant to a competent order. 

An order to active duty in the Officers’ Reserve Corps is not effective to place an 
officer to whom it is directed in an active-duty status prior to its date and 
the active-duty status under the order does not commence until, on or sub- 
sequent to its date, there is an official and necessary compliance therewith. 
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An order directed to a member of the Officers’ Reserve Corps authorizing him to 
attend a course of instruction at an Army school in an inactive status may 
not be amended retroactively to place such officer in an active status while 
in attendance on such course of instruction and the officer is not entitled to 
pay and allowances for any period prior to the date he officially and neces- 
sarily complies with the amending order to active duty. 


Comptroller General McCarl to Maj. E. B. Spiller, United States Army, August 
13, 1928: 


There has been received your application of May 11, 1928, for 
decision as to whether you are authorized to pay a voucher presented 
by First Lieut. Gordon Willis Patten, Infantry Reserve, covering 
pay and allowances for the period February 23 to April.8, 1928, under 
Special Orders, Nos. 42 and 82, promulgated from the headquarters, 
First Corps Area, February 18 and April 9, 1928, respectively, as 
follows: 


[Special Order No. 42 of February 18, 1928] 


6. In accordance with AR 140-5, First Lieutenant Gordon Willis Patten 
(O.-165714), Inf.-Res.. 5th Infantry, 75 Prospect Street, Manchester, New 
Hampshire, upon his own application, is authorized to report to the commanding 
officer, Fort Benning, Georgia, for the purpose of pursuing a course of instruction 
(Rifle Course), on an inactive status at the Infantry school thereat, beginning 
February 27, 1928, and terminating May 29, 1928. 

The training authorized herein for this reserve officer will be without expense 
against the Government appropriations for pay, mileage, allowances, and 
transportation. 

An efficiency report will be rendered as required by paragraph 67 b (1) AR 
140-5, War Department, 1924. 


{Special Order No. 82 of April 9, 1928] 


6. Paragraph 6, Special Orders, No, 42, these headquarters, dated February 
18, 1928, is amended to read as follows: 

“By direction of the President, and in accordance with letter from the 
Adjutant General, dated October 13, 1927 (AG 353/2), First Lieutenant Gordon 
Willis Paten (O-165714), Inf.-Res. 5th Infantry, 75 Prospect Street, Manchester, 
New Hampshire, with his consent, is ordered to active duty effective on Feb- 
ruary 23, 1928. On that date he will proceed from his home to Fort Benning, 
Georgia, reporting in person to the commanding officer on February 24, 1928, for 
the purpose of pursuing a course of instruction (Rifle Course) at the Infantry 
school thereat, beginning on February 27, 1928, and ending on May 29, 1928. He 
will rank from December 8, 1927. 

“ Unless sooner relieved, this reserve officer will return to his home in time to 
arrive thereat on May 31, 1928, upon which date he will stand relieved from 
further active duty. 

“The expense with reference to pay and allowances is chargeable to FD 
651/P2717/A3190-8. 

“This reserve officer having agreed to pay his own transportation, no mileage 
will be paid for travel performed in compliance with this order.” 


The order of February 18, 1928, authorizing Lieutenant Patten, 
at his own request, to attend school at Fort Benning, Ga., in an 
inactive status can not be considered for any purpose as creating an 
active-duty status. 

Section 37-a of the national defense act, as amended and reenacted 
in section 32 of the act of June 4, 1920, 41 Stat. 776, provides that: 


A reserve officer shall not be entitled to pay and allowances except when 
on active duty. 
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His pay status begins on the date he officially and necessarily com- 
plies with the order calling him to active duty and ends on the date 
that he is actually reli ed from active duty. Paragraph 28, Army 
Regulations, 140-5; 24 Comp. Dec. 331; 25 Comp. Dec. 364; 7 MS. 
Comp. Gen. 1529; and 21 id. 334; 17 id. 1367, and reconsideration 
thereof, 34 id. 902. 

The order of April 9, 1928, was the first order to active duty issued 
to Lieutenant Patten and there was no requirement upon him to 
comply with such order prior to its date; he, therefore, can not be 
considered as in an active-duty status or as entitled to pay or allow- 
ances prior thereto. 

Payment of the voucher is not authorized, 


(A-23861) 
PAY—RETIRED—ARMY OFFICER 


An officer of the Army retired prior to June 30, 1922, is entitled by virtue of 
the provisions of the act of May 26, 1928, 45 Stat. 774, to count, in com- 
puting his retired pay on and after the date of that act, all active duty 
performed since retirement and after June 30, 1922, as well as before that 


da‘e, whether paid under the pay scale of the act of June 10, 1922, 42 Stat 
625, or earlier laws. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 


August 13, 1928: 

There has been received your letter of July 19, 1928 (.016 Rudd, 
Augustin G.), requesting to be advised whether you are authorized 
to pay the voucher submitted in favor of Maj. Augustin G. Rudd, 
United States Army, retired, in the sum of $21.87, for difference in 
retired pay as major between over 5 and over 10 years’ service at rates 
provided by the act of May 11, 1908, 35 Stat. 108, for the period May 
26 to June 30, 1928, on account of active service performed after 
retirement and subsequent to June 30, 1922, under the provisions of 
the act of May 26, 1928, 45 Stat. 774, which are as follows: 


That section 17 of the act approved June 10, 1922, entitled “An act to readjust 
the pay and allowances of the commissioned and enlisted personnel of the Army, 
Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and Public Health 
Service,” as amended, is hereby further amended by inserting after the words 
“ provided in this act,” and before the next proviso, line 3 of said section, the 
following: “which: pay shall include increases for all active duty performed 
since retirement in the computation of their longevity pay and pay periods.” 

And after the phrase, “receive full pay and allowances,” at the end of the 
last line of said section, by changing the period to a comma and inserting there- 
after the following: “and when on active-duty status, shall have the same pay 
and allowance rights while on leave of absence or sick as officers on the active 
list, and if death occurs when on active-duty status, while on leave of absence 
or sick, their dependents shall not thereby be deprived of the benefits provided 
in act approved December 17, 1919, as amended, and fn the act of June 4, 1920: 
Provided, That no back pay or allowances shall accrue by reason of the passage 
of this act.” 
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The Secretary of War was advised in decision of June 17, 1927, 
6 Comp. Gen. 829, that the act of May 12, 1917, 40 Stat. 48, providing 
that retired officers of the Army shall be entitled to count active 
service performed after retirement in computing longevity pay was 
repealed by the act of June 10, 1922, 42 Stat. 625, and that the former 
decisions, in so far as they authorized longevity credit to retired 
officers for active duty after retirement and subsequent to June 30, 
1922, will not be followed in the audit of accounts after payments 
for the month of June, 1927. 

It is stated in the submission that prior to July 1, 1927, Major 
Rudd was paid at the rate of $225 per month, the retired pay of a 
major with over 10 years’ service, act of May 11, 1908; that in view 
of the decision in 6 Comp. Gen. 829, the officer’s pay was reduced to 
$206.25 per month, the retired pay of a major with over 5 years’ 
service, act of May 11, 1908; that in view of the fact that the act of 
May 26, 1928, amends section 17 of the act of June 10, 1922, you are 
in doubt as to whether the officer’s pay may be increased under the 
rates provided by the act of May 11, 1908. 

The Army Register for 1926, page 782, shows Major Rudd was 
appointed a second lieutenant of Cavalry October 7, 1911; was retired 
as a first lieutenant July 1, 1916, because of disability in line of duty 
under section 3 of the act of October 1, 1890, 26 Stat. 562; was pro- 
moted to the rank of captain, retired, February 13, 1918, under the 
act of June 3, 1916 (presumably section 24, 39 Stat. 183); and to the 
rank of major, retired, June 29, 1922, under section 127a of the act 
of June 4, 1920, 41 Stat. 786. He was retired after 4 years 8 months 
and 3 days’ service. You submit suggestion that if permitted to count 
active duty after retirement he will be entitled to credit for over 10 
years’ and less than 15 years’ service. Presumably the active service 
giving a total of over 10 years’ service was performed subsequent 
to June 30, 1922; otherwise there would seem to be no question. 

The act of May 26, 1928, 45 Stat. 774, and the act of May 31, 
1924, 43 Stat. 252, have amended the first sentence of section 17 
of the act of June 10, 1922, 42 Stat. 632, to read as follows: 

That on and after July 1, 1922, retired officers and warrant officers shall 
have their retired pay, or equivalent pay, computed as now authorized by law 
on the basis of pay provided in this act, which pay shall include increases for all 
active duty performed since retirement in the computation of their longevity 
pay and pay periods: Provided, That nothing contained in this act shall operate 
to reduce the present pay of officers, warrant officers, and enlisted men now 
on the retired list or officers or warrant officers in an equivalent status of any 
of the services mentioned in the title of this act: Provided, That the pay saved 
to an officer by section 16 of this act or by the act of September 14, 1922, shall 


be construed as the pay provided in this act for the purpose of computing 
retired pay. 


The officer in this case is within the saving clause of section 17 
of the act of June 10, 1922; the saving clause in section 16 of the 
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act of that date being applicable to officers on the active list July 1, 
1922, and who are entitled to be paid retired pay on the basis of saved 
pay and not under the provisions of that act, by the amendment of 
May 31, 1924. The clause added to the first sentence by the act of 
May 26, 1928, “ which pay shall include increases for all active duty 
performed since retirement in the computation of their longevity 
pay and pay periods” strictly is not applicable to Major Rudd. It 
is, however, apparent that it was not intended to create a discrimina- 
tion among officers as to right to count active service after retire- 
ment for increase of pay. From June 3, 1916, to July 9, 1918, all 
officers of the Army below the grade. of, lieutenant colonel, and be- 
tween July 9, 1918, and June 30, 1922, all officers below the grade 
of brigadier general, were entitled to count active service performed 
after retirement for the purpose of promotion, and under the act 
of May 12, 1917, 40 Stat. 48, such officers were entitled until June 
30, 1922, to count active service after retirement for the purpose of 
increase in longevity pay. The purpose of the amendment of May 
26, 1928, was to restore thereafter to Army officers, and to extend 
to the officers of all of the services covered by the act of June 10, 
1922, the right to count active service after retirement for the purpose 
of increasing longevity pay, and to give a right not theretofore 
accorded under the act of June 10, 1922, of counting such service 
for increase in base or period pay if paid under that act. 

Assuming the statement of service of Major Rudd to be correct, 
he would be entitled on and after May 26, 1928, to three-fourths 
of the pay of a major, $3,000 plus 20 per cent, for over 10 years’ 
service, $600, total $3,600, or $2,700 per annum, act of May 11, 1908, 
which is greater than the retired pay of major of less than 14 years’ 
service, third pay period, plus 15 per cent for over 10 years’ service, 
act of June 10, 1922, 

You are authorized to pay the voucher if otherwise correct. 


(A-21637) 


APPOINTMENTS—EFFECTIVE DATE—-NAVAL OFFICER APPOINTED 
FOR A STATUTORY TERM 


Where an officer of the Navy is appointed for a statutory term, the term com- 
mences with the date stated in the commission, and if no date is stated, 
the term commences with the date of the commission. The date of 
acceptance of the appointment does not affect the term. 


Comptroller General McCarl to Rear Admiral Luther E. Gregory, United 
States Navy, August 14, 1928: 


There has been received your request for review of settlement No 
0167787, dated November 23, 1927, offsetting against the amount due 
you as refund of taxes illegally collected, the amount of $13.89, being 
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difference between pay and allowances paid you as Chief of the 
Bureau of Yards and Docks, and the pay and allowances of a captain 
in the Navy, for December 20 and 21, 1925, such action being based 
on report of the Secretary of the Navy that you, then a captain in 
the Civil Engineer Corps of the Navy, were first appointed Chief 
of the Bureau of Yards and Docks effective from December 20, 1921, 
and reappointed to that office effective December 22, 1925, and the 
conclusion therefrom that since the term of the office was for four 
years, the first term expired December 19, 1925, and that during the 
interval between the expiration of your first term and the beginning 
of your second term you dtd not legally hold the office but reverted 
to your permanent rank in the Navy and entitled to pay accordingly. 

It appears that by letter dated January 4, 1922, you were advised 
by the Chief of the Bureau of Navigation: 

The President of the United States, by and with the advice and consent of the 
Senate, having appointed you Chief of the Bureau of Yards and Docks, with 
the rank of rear admiral, for a period of four years, from the 20th day of 


December, 1921, 1 have the pleasure to transmit herewith your commission 
dated 23 December, 1921. 


This appointment was accepted and oath of office executed Janu- 
ary 5, 1922. 


By letter of December 31, 1925, you were advised by the Chief of 


the Bureau of Navigation: 


The President of the United States, by and with the advice and. consent of 
the Senate, having appointed you Chief of the Bureau of Yards and Docks in 
the Department of the Navy, with the rank of rear admiral. from the 22d 
day of December, 1925, for a term of four years, I have the pleasure to trans- 
mit herewith your commission dated 31 December, 1925. 


This appointment was accepted and oath of office executed January 
5, 1926. 

It is understood that your nominations were confirmed by the 
Senate December 20, 1921, and December 22, 1925, respectively. It 
further appears that you have served continuously as Chief of the 
Bureau of Yards and Docks since January 5, 1922. 

Section 421, Revised Statutes, under which you were appointed, 
provides, in so far as here material, as follows: 

The chiefs of the several bureaus in the Departme nt of the Navy shall be 


appointed by the President, by and with the advice and consent of the Senate, 
* * and shall hold their offices for the term of four years. 


It is well established that the term of office, when not specifically 
tixed by statute, begins in the case of appointive offices on the date of 
the appointment; that where there is no statutory authority for the 
officer to hold over, his incumbency ceases at the end of his term, and 
that ordinarily for the period while so holding over he is a de facto 
officer, and as such de facto officer, he has no legal claim for the salary 
of the office, but if it has been paid it can not be recovered back. See 
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Bowler’s First Comp. Dec. 306; 12 Comp, Dec. 754; 44 MS. Comp. 
(fen. 13825, April 30, 1925, A-3169; 75 id. 103, November 2, 1927, 
A-20249, 

In this case the term of office was limited to four years, and it 
began from date of appointment and not from date of acceptance. 
Whether the dates as stated in the commissions or the dates of the 
commissions be taken as the dates of appointment, in either case 
there has been a holding over. During such period of hold over 
you were a de facto officer, and having been paid the salary of the 
office for such period, it can not be recovered back. 12 Comp. Dec. 
754. 

Upon review, the settlement is modified and $13.89 certified due 
you. 


(A-23910) 


PAY—RETIRED—ARMY OFFICER 


An officer retired September 10, 1927, as a captain in the Medical Administra- 
tive Corps of the Army, is entitled to three-fourths of the pay of his 
grade as fixed by section 1 of the act of June 10, 1922, 42 Stat. 625, as 
amended by the act of May 28, 1928, 45 Stat. 788, from the date of the 
latter act. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 


August 15, 1928: 

There has been received’ your letter of July 24, 1928, requesting 
decision whether you are authorized to make payment on a voucher 
transmitted therewith in favor of Capt. John C. Schwieger, United 
States Army, retired, for the difference between retired pay as 
captain with over 21 years’ service, computed on the basis of pay 
provided in the third pay period, and retired pay as an officer of the 
same grade and length of service, comptted on the basis of pay pro- 
vided in the fourth pay period, from May 28 to June 30, 1928. 

The Army Register for 1928 shows the officer’s service record as 
follows: 

1 it. Sn. C. N. A. 4 Sept. 17; accepted 10 Sept. 17; capt. Sn. C. N. A., 28 Jan. 18; 
accepted 5 Feb. 18; vacated 2 Oct. 20.—Pvt. corp. and sgt. Tr. I. 4 Cav. 26 Dee. 
03 to 31 July 08; pvt. and corp. Tr. C 14 Cav. pvt. pvt. 1 cl. sgt. and sgt. 1 el. 
Hosp. C and M. D., 27 July 09 to 9 Sept. 17; 2 lt. Med. Adm. C, 1 July 20; 
accepted 2 Oct. 20; 1 lt. 10 Sept. 22; retired with rank of capt. 10 Sept., 27. 

On retirement he had 22 years’ 9 months’ and 6 days’ service for 
longevity and period pay purposes. 

The officer’s claim for difference in period pay is under the act 
of May 28, 1928, 45 Stat. 788, as follows: 

That the act entitled “An act to readjust the pay and allowances of the 
commissioned and enlisted personnel of the Army, Navy, Marine Corps, Coast 


Guard, Coast and Geodetic Survey, and Public Health Service,” approved June 
10, 1922, as amended, is hereby further amended by striking out in paragraph 
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5 of section 1 of said act, relating to the pay of the fourth period, the following 
words appearing in lines 11, 12, and 13 of said paragraph (volume 42, Statutes 
at Large, page 626): “except those whose promotion is limited by law to this 
grade and who are not entitled under existing law to the pay and allowances of 
a higher grade.” 


At the time the officer was retired the deleted portion of the statute 
amended by this act limited captains of the Medical Administrative 
Corps to the pay and allowances of the third period, and the purpose 
of this act was to place captains of such Medical Administrative 
Corps on a parity-with captains of the other branches of the Army, 
entitling them to the pay and allowances of the fourth pay period 
after 17 years’ service. 

Section 17 of the act of June 10, 1922, provides, in part, as follows: 


That on and after July 1, 1922, retired officers and warrant officers shall have 
their retired pay, or equivalent pay, computed as now authorized by law on 
the basis of pay provided in this act: * * * 


The pay “ provided ” in the act of June 10, 1922, is the pay ex- 
pressly set forth in section 1 thereof, and the act of May 28, 1928, 
increased the pay of all within its scope, including those theretofore 
retired, from the date of the act, when the law became effective. 

You are advised that payment of the voucher is authorized if 
otherwise correct. 


(A-24053) 


TRANSPORTATION—DEPENDENTS—CHIEF PETTY OFFICER OF THE 
COAST GUARD 


Where a chief petty officer of the Coast Guard is ordered to make a permanent 
change of station, and in a short time after the change is effected he is dis- 
charged on expiration of enlistment and immediately reenlists at the same 
station, the discharge and reenlistment at the new station does not have the 
effect of depriving him of the right to transportation of his dependents from 
the old to his new station to which otherwise entitled. 


Comptroller General McCarl to the Secretary of the Treasury, August 15, 
1928: 


There has been received your letter of August 7, 1928, as follows: 


The act of May 18, 1920, c. 190, section 12, 41 Stat. 604, provides, inter alia, as 
follows: 

“* * * hereafter when any commissioned officer, noncommissioned officer 
of the grade of color sergeant and above, including any nencommissioned officer 
of the Marine Corps of corresponding grade, warrant officer, chief petty officer, 
or petty officer (first class), having a wife or dependent child or children, is 
ordered to make a permanent change of station, the United States shall furnish 
transportation in kind from funds appropriated for the transportation of the 
Army, the Navy, the Marine Corps, the Coast Guard, the Coast and Geodetic 
Survey, and the Public Health Service to his new station for the wife and 
dependent child or children: * * *” 

A question has arisen regarding the application of this provision where Coast 
Guard personnel are designated in orders for permanent change of station within 
a short time before expiration of enlistment, but do not arrange for the trans- 
portation of their dependents until the new enlistment is begun, without any 
time elapsing between the expiring enlistment and the reenlistment. The follow- 
ing is a specific case: 
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On January 4, 1928, the commandant of the Coast Guard directed the com- 
mandant of the Coast Guard depot to transfer one chief motor machinist’s 
mate to the Coast Guard destroyer Conyngham, with orders to proceed imme- 
diately to Boston, Massachusetts, and report to the commanding officer of the 
vessel indicated for assignment to duty. This order further stated that “ This 
order constitutes a permanent change of station for the chief petty officer con- 
cerned from Curtis Bay, Maryland, to Boston, Massachusetts.” Chief Motor 
Machinist’s Mate Charles R. Brown was transferred in accordance with the 
above order and reported on board the Conyngham on January 8, 1928. His 
enlistment having expired, he was honorably discharged at Boston on February 
6, 1928, and immediately reenlisted at Boston on February 7, 1928, continuing 
duty on the Conyngham. It will be noted that his service was continuous and 
that he continued at the same permanent-duty station from one enlistment to the 
other. He did not arrange for transportation of his dependents during the 
period of his former enlistment, but he now seeks under his current enlistment 
to have such transportation furnished by the Government. 

Your decision is requested as to whether, under the circumstances outlined 
above, Chief Motor Machinist’s Mate Charles R. Brown may be furnished trans- 
portation for his dependents from Curtis Bay, Maryland, to Boston, Massachu- 
setts. And in view of the fact that it is anticipated questions will arise 
occasionally with respect to the application of the above provision to future 
similar cases, it is requested, if compatible with your view, that your decision 
shall establish a rule for the guidance of the department in all similar cases. 


Under the facts stated where a chief petty officer is ordered to make 
a permanent change of station and in a short time after the change 
is effected he is discharged by reason of expiration of enlistment and 
he immediately reenlists at the new station, his service at the new 
station being continuous, the discharge and immediate reenlistment 
at the new station do not have the effect of depriving him of the 
right to transporation for his dependents from the old to the new 
station to which he is otherwise entitled. The rule is otherwise, how- 
ever, where the man reenlists at a station other than the one at which 
he was discharged. 43 MS. Comp. Gen. 1408; 84 MS. id. 390, 
A-22960, August 9, 1928. 

There appears no reason why the dependents of Chief Motor 
Machinist’s Mate Charles R. Brown, under the facts stated, may 
not be furnished transportation from Curtis Bay, Md., his old station, 
to Boston, Mass., his new station, no other permanent change of 
station having been ordered in the meantime. 


(A-23909) 
PAY—RETIRED—ARMY OFFICER 


When an officer of the Army retired June 29, 1922, for wounds received in battle 
becomes entitled to pay under the act of June 10, 1922, 42 Stat. 625, pur- 
suant to the act of May 8, 1926, 44 Stat. 417, he may not thereafter be paid 
under the act of May 11, 1908, 35 Stat. 108, although under the last cited act 
pay for intermittent periods, because of subsequent retired service, would 
be greater. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 
August 17, 1928: 


There has been received your letter of July 24, 1928, requesting 
decision whether you are authorized to make payment on a pay roll 
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transmitted therewith constituting the claim of Capt. Robert E. 
Motley, United States Army, retired, for the difference between re- 
tired pay as captain with over 9 years’ service in the third pay period 
under the rates provided in the act of June 10, 1922, 42 Stat., 625, 
and retired pay as captain with over 10 years’ service under the rates 
provided by the act of May 11, 1908, for the period May 2, 1927, to 
June 30, 1928. 

The Official Army Register, 1928, page 787, shows that Captain 
Motley was placed on the Army retired list June 29, 1922, on account 
of disability from wounds received in battle, and that the service ren- 
dered by him entitled him to longevity credit at time of retirement 
of 5 years 1 month and 28 days, and as an officer on the retired list 
on June 30, 1922, retired on account of wounds received in battle his 
retired service since retirement entitles him to a longevity credit of 
9 years’ service from May 2, 1926, and 10 years’ service from May 2, 
1927. You state that having paid this officer since May 8, 1926, under 
the act of that date, 44 Stat. 417, under the rates provided by the act 
of June 10, 1922, you are in doubt whether after completing 10 years’ 
service he is again entitled to compute his retired pay under the rates 
provided by the act of May 11, 1908, 35 Stat. 108. 

The act of May 8, 1926, 44 Stat. 417, is as follows: 

That hereafter the retired pay of the officers and warrant officers of the Army, 
Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and Public 
Health Service, who were retired on or before June 30, 1922, shall not be less 
than that provided for the officers and warrant officers of these services of equal 
rank and length of service retired subsequent to that date: Provided, That 


nothing in this act shall operate to reduce the pay of any officer or warrant 
officer now on the retired list. 


Sec. 2. That all acts or parts of acts inconsistent with this act are hereby 
repealed. 


Section 17 of the 1922 act provides, in part, as follows: 


That on and after July 1, 1922, retired officers and warrant officers shall have 
their retired pay, or equivalent pay, computed as now authorized by law on the 
basis of pay provided in this act: Provided, That nothing contained in this act 
shall operate to reduce the present pay of officers, warrant officers, and enlisted 
men now on the retired list or officers or warrant officers in an equivalent status 
of any of the services mentioned in the title of this act. Active duty performed 
after June 30, 1922, by an officer on the retired list or its equivalent shall not 
entitle such officer to promotion: * * 

The saving clause in section 17 specifically limits the saved pay to 
the “present pay” of the retired officer and the necessary effect of 
the saving clause in the act of May 8, 1926, is the same. It directs 
that nothing in that act “shall operate to reduce the pay.” Obvi- 
ously the pay there contemplated is the pay being received by the 
officer when the law becomes effective or when he is entitled to pay 
thereunder, and does not contemplate a future rate of pay under 
repealed laws. 

The only element of doubt is created by the language of the enact- 


ing clause of section 1 of the act of May 8, 1926, that the pay of the 
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officers on the retired list June 80, 1922, “shall not be less than that 
provided for officers * * * of equal rank and length of service 
retired subsequent to that date,” and that language may be thought 
to support an argument that the purpose was to permit payment 
under the repealed laws should it thereafter, by reason of additional 
service, be greater. The specific provision of the law saves the pay 
being received by the officer under the repealed laws, unless and until 
pay under the later law is higher, and when the officer is paid under 
the later law the earlier laws are completely repealed as to him. 
Such a view is in consonance with the title of the act, which is 
“to equalize the pay of retired officers of the Army,” etc. The House 
committee report, House Report No. 857, Sixty-ninth Congress, first 
session, describes the purpose of the bill as the “ restoration ” to those 
officers retired on or before June 30, 1922, of the compensation author- 
ized by section 1274, Revised Statutes—that is, 75 per cent of the 
pay of the rank upon which they are retired; and after discussing the 
last sentence in the tenth paragraph of section 1 of the act of June 10, 
1922, that “ Nothing contained in the first sentence of section 17 or 
in any other section of this act shall authorize an increase in the pay 
of officers or warrant officers on the retired list on June 30, 1922,” it 
was stated, “ There is no justice in two pay schedules for equal merit 
and equal service.” The Senate committee report No. 364 contained 


the following statement and explanation of the purpose of the bill: 


In recommending the legislation it should be stated that when the so-called 
service pay act, approved June 10, 1922, was under consideration, an effort 
was made to secure for officers in the several services who retired on or before 
June 30, 1922, an increase in their retired pay equal to that granted to officers 
who retired on or after July 1, 1922. Due to opposition to this proposal at that 
time it was impossible to include in the way act this provision, although it had 
the approval of the Senate. Your committee believes that in view of the fact 
that these older officers have to meet greater financial obligations due to the 
increased cost of living to the same eatent as officers retired on or after July 1, 
1922, they should be granted an equal increase in retired pay. 


Whatever ambiguity there may be in the clause referred to seems 
to be explained by these statements of the committees as to the pur- 
pose and intent of the bill, which was to give to officers retired prior 
to July 1, 1922, equal pay for equal rank and length of service as 
that provided for officers retired after June 30, 1922. When that 
equality is attained the officer must continue to be paid on the same 
equal basis; the purpose was not to establish another inequality by 
which the officer retired prior to June 30, 1922, may secure pay under 
the act of 1922 when it is higher, but revert to the repealed laws when 
pay under those laws may be higher, thus giving him greater rights 
than the officer retired after June 30, 1922; the expressed purpose was 
to equalize pay, not to create a different inequality. 

The voucher is not authorized to be paid, 
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(A-24067) 
PAY—ABSENT UNDER CIVIL ARREST—ARMY ENLISTED MAN 





An enlisted man of the Army who, while on authorized furlough, was arrested 
by the civil authorities on charges of which he was found guilty and 
sentenced to imprisonment was in an authorized leave status until the date 
of expiration of his furlough and entitled to pay therefor, after which date 
his status became that of absent without leave, not entitling him to pay. 


Crmataiiet General McCarl to Maj. P. G. Hoyt, United States Army, August 
, 1928: 


There has been received your letter of August 3, 1928 (201. 
Loughlin, John F.), transmitting the final statement of Pvt. John F. 
Loughlin, on discharge July 10, 1928, from the Army for the reason 
that he was sentenced to imprisonment by a civil court, and request- 
ing decision whether, furlough having been granted from March 24 
to June 21, 1928, he was entitled to pay’to the latter date, or whether 
his Army pay ceased with the date of his arrest by the civil authori- 
ties April 5, 1928. 

The soldier having been granted a furlough, and not having been 
recalled to active duty during the continuance thereof, the question of 
unauthorized absence did not arise until the expiration of such fur- 
lough. His status from March 24 to June 21, 1928, was that of absent 
with leave, entitling to pay, but not having returned to duty upon the 
expiration of his furlough his status thereafter was absent without 
leave, and it has been uniformly held that a soldier who is absent 
from duty without leave is not entitled to pay for the time of such 
absence and that an unauthorized absence is not excused by detention 
by the civil authorities, in case of conviction for the offense of 
which he was accused. 

A copy of the order granting the furlough should be attached to the 
final statement, as a grant of furlough after arrest or extension of 
furlough will give no right to pay. If otherwise entitled to pay, 
you are authorized to credit Private Loughlin on the voucher returned 
herewith and when supported by a certified copy of furlough, with 
pay from date to which last paid to June 21, 1928, the date of 
expiration of his furlough, 


(A-13881), (A-23345) 


CONTRACTS—LIQUIDATED DAMAGES—DELAYS DUE TO SHUT- 
DOWN ORDERS OF THE GOVERNMENT 










Under article 9 of the Standard Government Construction Contract, fiscal agents 
of the Government are not required to deduct liquidated damages for the 
period intervening between the effective date of an order issued in accord- 
ance with the terms of the contract for the suspension of activities in the 
building of roads during the winter period and the effective date of the 
order to recommence work when the contract period includes the winter 
season, P 
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Comptroller General McCarl to the Secretary of Agriculture, August 21, 1928: 

There has been received in reference to decision dated June 21, 
1928, A-23345, of this office, relative to the making of final payments 
without deduction of liquidated damages under article 9 of Standard 
Government Construction Contracts (Form 23), for delays due to 
shutdown orders of the United States issued to forest road contrac- 
tors in certain of the Western States, your letter of August 15, 1928, 
to the effect that in view of said decision fiscal agents of the Depart- 
ment of Agriculture are reluctant to make progress payments to con- 
tractors where such delays are involved, without deduction of liqui- 
dated damages, for fear that credit therefor may be disallowed in 
the audit of their accounts. You inquire whether some procedure 
may not be adopted to expedite the earned progress payments to 
various road contractors in order that they may continue with their 
contract work. 

It was not the purpose or intent of the decision of June 21, 1928, 
to preclude the making of authorized progress payments where the 
delay was due to the order of the Government, there being no fault 
on the part of the contractor. 

It is understood that it is customary in the matter of road-con- 
struction work under the control of the Department of Agriculture to 
enter into contracts at or near the beginning of a fiscal-year period 
with a view to completing the work, if possible, during said fiscal 
year; and that it frequently happens that the work can not be com- 
pleted before the beginning of the winter season, and the weather 
conditions become such that it is necessary from the Government’s 
standpoint to suspend the work. Under such circumstances there 
is no objection to otherwise proper progress payments being made 
by the disbursing officer without deduction of liquidated damages 
for the period of delay incident to the cessation of work on the 
written order of the district engineer in charge of the operation. 

Where, under contracts for the construction of roads or trails, the 
work is not to be completed until after the expiration of a winter 
period, and it is desired that the final payment, also, be made by a 
disbursing officer without referring the matter to this office, when the 
only delay is due to an order of the Government to stop work, the 
two concluding sentences of article 1 of the contract should stipulate 
that the contract period of time is exclusive of any time that may 
intervene between the effective date of orders of the Government to 
suspend operations on account of weather conditions and the effective 
date of orders to resume the work. 

With respect to delay in the direct settlement of claims under con- 
struction contracts with consequent embarrassment to contractors, 
your attention is invited to the fact that 23 claims of as many con- 
66677 ° —29——-7 
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tractors, which were forwarded to this office by the Department of 
Agriculture for direct settlement, had to be returned to that depart- 
ment for proper administrative report and recommendation signed 
by the proper administrative officer of the department. In other 
words, the claims forwarded here for direct settlement did not have 
the administrative report and recommendation approved by the 
officer of your department designated for that purpose, and which 
appear to be required under paragraph 6 (c) of the fiscal regulations 
of your department. This office can not, of course, be responsible 
for delays resulting from the failure of the officers and employees of 
the Department of Agriculture in observing the rules and regulations 


with respect to administrative reports and examination of claims sent 
here for settlement. 


: 


(A-19924), (A-19999) , (A-20001) 


QUARTERS AND SUBSISTENCE ALLOWANCES—ARMY AND NAVY 
ENLISTED MEN 


Money allowance for subsistence or quarters under section 11 of the act of 
June 10, 1922, 42 Stat. 630, may not be paid in the absence of an authoriza- 
tion for such payment by the department concerned, issued contemporane- 
ously after determination in accordance with its regulations, that for 
practical purposes messing facilities or quarters were not available for 
the man for whom payment of the allowance is authorized. 

Section 11 of the act of June 10, 1922, 42 Stat. 630, and the regulations made 
pursuant thereto, give no right to an enlisted man to payment of a money 
allowance for subsistence or quarters merely on a showing that none were 
furnished him, the purpose of the statute being to provide for payment 
where the duty assignment of the man makes impractical the furnishing 
of the rations and quarters normally and usually furnished, and the de- 
termination by the department concerned that either or both were available 
is conclusive of the rights of the man. 


Decision by Comptroller General McCarl, August 23, 1928: 

There are for consideration applications by enlisted men of the 
Army and Navy for review of settlements in which were disallowed 
their claims for differences between amounts paid them as. commutation 
of rations and allowance for subsistence established by section 11 of 
the act of June 10, 1922, 42 Stat. 630, and the Executive order of June 
19, 1922, issued thereunder, and in the cases of two of the claiman:s 
for allowances for rental of quarters in addition, as follows: 


A-19924—Technical Sergt. Winston H. Wilkinson, Ordnance Department, 
United States Army, settlement No. 0175535, May 4, 1927. Claim for difference 
between $1.20 per day allowance for subsistence and commutation of rations 
33 cents per day (garrison ration plus 10 per cent) July 1, 1925, to March 22, 
1926, while stationed at Columbus General Reserve Depot, Columbus, Oho, 
and assigned public quarters for himself and family. 

A-19999—Emilo Angeles, yeoman, Ist class, United States Navy, settlement 
No. 0164451, February 18, 1927. Claim for difference between 50 cents per 
day commutation of rations and allowances for quarters and subsistence March 
18, 1924, to December 31, 1924, $1.95 per day, and in addition quarters allow- 
ance January 1, 1925, to April 8, 1926, 75 cents per day while on duty in the 
disbursing office of the naval station at Guam. 
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A-20001—Marcos Cajulias Mata, yeoman, ist class, United States Navy, set- 
tlement No. 0124726, December 9, 1926. Claim for difference between 50 cents 
per day commutation of rations and an allowance for quarters and subsistence 
March 17, 1924, to December 31, 1924, $1.95 per day, and in addition allowance 
for quarters at 75 cents per day January 1 to December 15, 1925, while on duty 
in the disbursing office of the naval station at Guam. 


In each of the cases the man, immediately prior to the date for 
which he makes claim, was being paid the allowance for subsistence 
and, in the case of the two naval enlisted men, the allowance for 
quarters. Effective on the date of the commencement of the period 
for which the allowances were claimed the allowances were discon- 
tinued and payment was made of commutation of rations only. All 
are married, all were residing with their families; in the case of 
Sergeant Wilkinson in quarters furnished by the United States ap- 
parently at his station. The basis of their claim is that conditions 
had not changed, messing facilities were no more nor no less available 
for them during the period they were not paid the allowance for 
subsistence than during the period they were paid the allowance, and 
in the case of Angeles and Mata quarters were no more nor no less 
available during the period covered by their claim than immediately 
prior thereto. On such a state of facts they, as enlisted men of the 
Army and Navy, have filed claims with this office in effect asking, 
and necessarily requiring, a determination by this office whether in 
fact messing facilities or quarters could have been furnished by the 
Army or Navy had the claimants desired to be furnished subsistence 
and/or quarters in kind instead of living separately with their 
families. 

It appears that in both services there had been liberality in author- 
izing payment of the allowances to married noncommissioned officers 
or married petty officers on shore duty who were residing with their 
families; that the necessity for conserving funds required a reduction 
in the number of men permitted to draw the allowances, and in each of 
’ the cases the claimants are laboring under the impression that there 
was discrimination in withdrawing the allowances from them and 
not from other enlisted men similarly situated at the same time and 
place, and each has presented examples of men who were permitted 
to continue to draw the allowances under what are represented as 
identical circumstances. 

The basis of the claims as a legal right is that the law and the 
Executive order by a strict and literal construction require the pay- 
ments here considered when the man is “not furnished quarters or 
rations in kind.” Section 11 of the act of June 10, 1922, provides, 
in part: 

* * * To each enlisted man not furnished quarters or rations in kind there 
shall be granted, under such regulations as the President may prescribe, an 
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allowance for quarters and subsistence, the value of which shall depend on the 
conditions under which the duty of the man is being performed, and shall not 
exceed $4 per day. These regulations shall be uniform for all the services men- 
tioned in the title of this act. Subsistence for pilots shall be paid in accordance 
with existing regulations, and rations for enlisted men may be commuted as 
now authorized by law. 

The law plainly is not self-executing. Enlisted men are entitled 
to nothing by virtue of the law alone. The effect of the law is to 
prescribe limits within which regulations may be made by the Presi- 
dent. The conditions under which any payment may be made and 
the rate of payment are entirely within the authority of the Presi- 
dent. If no regulations are prescribed, no payment under the terms 
of the section is authorized, and in such an unusual situation “ rations 
for enlisted men may be commuted as now authorized by law ” only. 

The regulations in effect, Executive order of June 19, 1922 (pub- 
lished in War Department Bulletin 13 of 1922), fixing the condi- 
tions for payment follow the statute in authorizing payment to 
“enlisted men, who are not furnished quarters or rations in kind.” 
This provision is not arbitrary and could not be made arbitrary, 
and does not exclude controlling facts where quarters or rations are 
not furnished; otherwise mere failure to accept food or quarters 
might be a basis for valid claims. Such, of course, was not con- 
templated. What was intended was to provide for situations where 
a man by reason of his duty situation could not with reasonable 
practicability be furnished with quarters or rations in kind. That 
this is the correct view is evident by the provisions of paragraph 
2a(1) of the AR 35-4520, December 8, 1922, providing, under the 
heading “ When payable.—a General”: 

The monetary allowances in lieu of rations and quarters will be paid only 
when it is impracticable for the Government to furnish rations and quarters 
in kind, as defined in (2) and (3) below, or when reimbursement of actual 
expenses is not authorized. 

This provision was repeated without modification in the republica- 
tion of this portion of the Army Regulations December 30, 1924, 
and in the republication of the regulations September 10, 1926. In 
the latter republication an exception in this paragraph is made as 
to men coming within the terms of the act of April 15, 1926, 44 Stat. 
257, and in an added subparagraph (4) under paragraph 2a, after 
quoting the language of the Executive order of June 19, 1922, there 
is an expression of opinion inconsistent with the terms of paragraph 
2a(1) as quoted above as follows: 

The right of an enlisted man to the allowance for quarters and rations is 
thus made dependent (except as otherwise provided in paragraph 1b) [act of 
April 15, 1926, 44 Stat. 257) under the terms of both law and Executive order, 


on the sole question of whether or not he is furnished quarters and rations in 
kind, the question of the availability of quarters not entering into the matter, 














DECISIONS OF THE COMPTROLLER GENERAL 85 


Except for this expression of opinion, the construction of the act 
by the Navy Department was the same. Paragraph D-10104 of the 
Bureau of Navigation Manual, 1925, is as follows: 


(1) Allowance in lieu of quarters and subsistence in kind will be paid to 
enlisted men on shore duty only upon the approval of the Bureau of Navigation 
in each case. This does not apply to men absent from their ships or stations 
on temporary duty not involving travel. (See D-10102 (4).) 

+ * ca a oo € * 


(3) When preparing and forwarding these requests the following instructions 
shall be followed: 


















* 





* - 





* * * * 


(d) Include as applicable, a definite statement as to whether or not quarters 
and (or) messing facilities are available at the station from which the request 
is submitted. 


(e) Commanding officers should be guided by the general rule that existing 
facilities for quartering and messing the personnel at shore stations must be 
employed to the limit of capacity. 

(4) The bureau will not approve requests for the benefit of any specia! 
class of men. 

Obviously it was not the purpose of the statute to change the 
method of maintaining the enlisted forces of the Army or the Navy. 
In both services rations and quarters are provided for enlisted men 
on duty and have been from time immemorial. Because of some 
duty assignments it is sometimes not practicable to ration a man with 
an organization or quarter him in barracks belonging to the Govern- 
ment. Provision was made prior to the act of June 10, 1922, for 
commutation of rations and commutation of quarters for enlisted men 
of the Army and Marine Corps, and subsistence allowance (inclusive 
of rations and quarters) was authorized for enlisted men of the Navy 
on detached duty. See 7 Comp. Gen. 781. Neither form of allowance 
was payable when the man could be furnished rations or quarters— 
that is, were available—and in such a case whether they were actually 
accepted was immaterial. Provision was made in both services to 
commute the rations for married enlisted men who were residing with 
their families—that is, payment of an amount equivalent to the cost 
of furnishing him rations in kind—but there never was authority 
in the Army to pay commutation of quarters where public quarters 
were available, nor in either service to pay anything but commutation 
of rations at the garrison rate where the man could be subsisted. 
The purpose of section 11 of the act of June 10, 1922, is stated in 
hearings on H. R. 10972, Readjustment of Service Pay, page 31, as 
follows: 





Enlisted men.—To enlisted men not furnished quarters or rations in kind, 
there are now allowed varying amounts for subsistence, or for subsistence and 
room. In exceptional cases, where these men travel from place to place for 
short periods, incurring expenses for transient accommodations at hotels, meals, 
ete., an amount equal to $4 per day is allowed. In the great majority of cases 
these amounts are much smaller. 

This bill establishes, under the direction of the President, uniform regula- 
tions for all services. There is no additional expense involved. 
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That is, no change was intended from the then existing authority 
other than to provide for uniform regulations by the President. It 
was not designed to give greater or different rights to the enlisted 
man who was and is, when on duty, to be furnished rations and quar- 
ters, and the section does not authorize payment of the allowances 
when in fact subsistence and quarters are available and can be fur- 
nished in kind. In the exercise of the authority reposed in the re- 
spective departments it is proper to consider the particular duties 
being performed by the man and where, by the utilization of existing 
facilities, performance of the assigned duties would be adversely 
affected it is competent to authorize the allowances because of such 
duty assignment, although men of the same grade on duty at the 
same place but assigned to other duties may be required to utilize 
existing facilities. This seems to have been the situation in the 
present cases and the basis for authorizing the allowances in the cases 
of the men, payment to whom is presented as evidence that facilities 
were not in fact available for the claimants herein. Question may 
therefore arise as to the legality of payment of the allowances, if 
in any case they are paid where in fact quarters and subsistence are 
available for the man. These claims do not present such a question. 
Here the claim is that the allowances should be paid notwithstanding 
the departments have reported that rations and quarters were avail- 
able and payment of the allowances has not been authorized. 

Claimants by implication request this office to go behind such a 
report and determine that in fact rations and/or quarters were not 
available. The very nature of the enlisted man’s status requires that 
he be fed and quartered, and it is the universal custom in all military 
forces to provide for their subsistence and shelter. The enlisted 
man’s normal situation therefore secures for him food and shelter, 
and the determination by the military or naval authorities that in a 
given case rations or quarters were available is, and, from the very 
nature of the situation normally-must be, final and conclusive. The 
finality of the finding by the service concerned in such a situation 
makes possible the formulation of a simple rule for application in 
the settlement of accounts or claims, which is, that in no case may 
the allowance for subsistence or quarters be paid, unless the payment 
is authorized by the service in accord with regulations and contempo- 
raneously with the period covered. As in each of these cases the 
departmental reports show not only that payment was not authorized 
in accord with the regulations of the department concerned but that 
rations and/or quarters were available, the action in disallowing the 
claims was correct and on review the settlements must be sustained. 
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(A-23760) 


PAY—LONGEVITY—OFFICERS’ RESERVE CORPS 


The act of May 23, 1928, 45 Stat. 720, providing that in the case of officers of 
the Regular Army active duty performed as an officer of the Philippine 
Constabulary shall be counted for pay purposes has no application to 
members of the Officers’ Reserve Corps. 


Comptroller General McCarl to Lieut. Col. H. H. Wallace, United States Army 
Reserve, August 23, 1928: 


There has been received your third indorsement of August 9, 1928, 
transmitting a pay and allowance account voucher incompletely made 
out, and other correspondence from which it appears that you are 
claiming additional longevity pay, under the act of May 23, 1928, 45 
Stat. 720, by reason of prior service in the Philippine Constabulary 
for the period from June 4 to 17, 1928, while on active duty. While 
this act applies only to officers of the Regular Army, you contend that 
it is applicable to officers of the reserve on the ground that such an 
officer, when on active duty, is entitled to the same pay and allowances 
as an officer of the Regular Army of the same grade and length of 
active service. Such a provision was contained in section 37a, added 
to the act of June 3, 1916, by section 32, act of June 4, 1920, 41 Stat. 
776. This assimilation, however, was broken in.so far as modified by 
section 3 of the act of June 10, 1922, 42 Stat. 627, which specifically 
provides what pay a reserve officer shall receive when entitled to 
Federal pay, and what service may be counted for longevity pay, 
and which does not include service in the Philippine Constabulary. 
It is clear that an officer of the Army Reserve is not entitled to 


the benefits of the act of May 23, 1928. Your claim is, therefore, 
disallowed. 


(A-24042) 
PAY—RETIRED—ARMY OFFICER 


An officer selected for elimination from the Army and placed on the retired 
list, at 2% per cent multiplied by 19 full years’ commissioned service of his 
active-duty pay under the provisions of the act of June 30, 1922, 42 Stat. 
722, is not entitled, under the provisions of the act of May 26, 1928, 45 Stat. 
774, to count service rendered since retirement to increase the percentage 
of his active pay payable as retired pay. He is entitled to credit for active 
service since retirement to determine his rate of pay based on the percentage 
fixed when retired. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 
August 24, 1928: 


There has been received your request of August 1, 1928 (.016), for 
decision whether payment is authorized on a pay roll transmitted 
therewith constituting the claim of Maj. Emil Engel, United States 
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Army, retired, for the difference between retired pay as major com- 
puted at 214 per cent of his base pay with 24 years’ longevity service, 
multiplied by 19 years’ commissioned service, and retired pay for 
the same grade and longevity service, computed at 3 per cent of his 
base pay, multiplied by 22 years’ commissioned service, from May 
26, to July 31, 1928. 

The Official Army Register for 1928 shows this officer as having 
retired December 10, 1922, under the acts of June 30, 1922, 42 Stat. 
722, and September 14, 1922, 42 Stat. 840, at which time he had com- 
pleted 19 years 2 months and 1 day’s commissioned service and 2 
years 6 months and 10 days’ enlisted service. His claim is asserted 
under section 17 of the pay readjustment act of June 10, 1922, 42 
Stat. 632, as amended by section 6 of the act of May 31, 1924, and the 
act of May 26, 1928, 45 Stat. 774, by reason of active service since 
retirement, reported by The Adjutant General as from September 6, 
1924, to July 20, 1926, and from September 7, 1926, to December 31, 
1927, a total of 3 years 2 months and 19 days. 

Section 17, as amended, reads as follows: 

That on and after July 1, 1922, retired officers and warrant officers shall have 
their retired pay, or equivalent pay, computed as now authorized by law, on 
the basis of pay provided in this act, which pay shall include increases for 
all active duty performed since retirement in the computation of their longevity 
pay and pay periods: Provided, That nothing contained in this act shall oper- 
ate to reduce the present pay of officers, warrant officers, and enlisted men 
now on the retired list or officers or warrant officers in an equivalent status 
of any of the services mentioned in the title of this act: Provided, That the 
pay saved to an officer by section 16 of this act or by the act of September 14, 
1922, shall be construed as the pay provided in this act for the purpose of 
computing retired pay. Active duty performed after June 30, 1922, by an 
officer on the retired list or its equivalent shall not entitle such officer to 
promotion: * * * 

This act has been construed as authorizing retired officers to count 
all active duty performed since retirement in the computation of 
their longevity pay and period pay effective May 26, 1928. Decision 
of July 5, 1928, A~23440, 8 Comp. Gen. 5. The retired pay is to be 
computed as authorized by law on the basis of the pay prescribed in 
the 1922 pay act. It appears that Major Engel was selected for 
elimination from the active list of the Army, due to reduction of the 
commissioned personnel, under the provisions of the act of June 30, 
1922, 42 Stat. 722, and that act provides for transfer to the unlimited 
retired list under conditions prescribed as follows: 

* * ¥* officers selected for elimination * * * of more than ten years’ 
and less than twenty years’ commissioned service may, upon recommendation 
of the board, be placed on the unlimited retired list with pay at the rate of 
2% per centum of their active pay multiplied by the number of complete years 
of such commissioned service; or those of more than twenty years’ commis- 
sioned service may, upon recommendation of the board, be placed on the un- 
limited retired list with pay at the rate of 3 per centum of their active pay 


multiplied by the number of complete years of such commissioned service, 
not exceeding 75 per centum: * * * Provided further, That commissioned 
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service for the purposes of this act shall include only active commissioned 
service in the Army performed while under appointment from the United 
States Government whether in the Regular, provisional, or temporary forces: 


* * * 

This act makes provision for a class of officers selected for elimina- 
tion prior to January 1, 1923, from the active list of the Army, and 
fixes permanently the percentage of their active pay officers retired 
under its terms shall receive as retired pay. 

Major Engel completed 19 full years of service authorized to be 
counted in computing, under the act, the percentage rate of his pay, 
which entitles him to 214 per cent multiplied by 19, or 4714 per cent 
of the pay of his grade and length of service authorized to be counted 
for pay. At the time he was retired he was entitled to retired pay 
as major, fourth pay period, with longevity of over 21 years, or 4744 
per cent of $337.50, $160.31. 

By virtue of the amendatory act of May 26, 1928, his active service 
since retirement is included in the computation of his longevity and 
period pay, entitling him to 4714 per cent of the pay prescribed for a 
major, fifth pay period, with longevity of over 24 years, $408.33, or 
retired pay of $193.95 per month. The 1928 act authorized the count- 
ing of service since retirement for longevity and period pay purposes 
only and not a change in the percentage of active duty pay to be paid 
as retired pay, which was definitely and finally fixed by the law under 
which he was retired. You are advised that payment is not author- 
ized on the voucher which will be retained in this office. 


(A-24043 ) 
DETECTIVE AGENCIES—HIRE OF, TO GUARD PUBLIC PROPERTY 


The act of March 3, 1893, 27 Stat. 591, prohibits the employment in any Govern- 
ment service of employees of the Pinkerton Detective Agency, or similar 
agency, for any character of service, either by contract with the agency or 
by direct hire of such employees, 

Payment from public funds to a detective agency for furnishing armed watchmen 
to guard certain alcohol at a United States customhouse pending ship- 
ment to the Panama Canal, is not authorized, in the absence of a showing 
that the watchmen were not employees of the agency or that the agency is 
not similar to the Pinkerton Detective Agency within the meaning of the 
act of March 3, 1893, 27 Stat. 591. 


Comptroller General McCarl to the Governor of the Panama Canal, August 

24, 1928: 

By your direction I have a letter from the General Purchasing 
Officer of the Panama Canal, dated August 7, 1928 (N. O. OQ. 672 
R. 10625-A), requesting decision whether payment is authorized of 
a bill of the Dan S. Lehon Detective Agency (Inc.), rendered against 
the Panama Canal, for services of a watchman in guarding alcohol 
belonging to the Panama Canal while in the course of packing for 
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shipment and removal from an alleyway of the United States custom- 
house at New Orleans, La. 

It appears that the alcohol in question had been confiscated, pre- 
sumably by customs officers, and was offered to the Panama Canal 
and accepted. It was necessary to have it repacked for shipment to 
the Isthmus, and during the process of repacking and removal it was 
necessary for the alcohol to be guarded both day and night by an 
armed watchman. Accordingly, bids were invited, and claimant’s 
bid, being the only one received, was accepted. The bill rendered 
against the Panama Canal is for the services of the watchmen fur- 
nished under the accepted bid. 

The act of March 3, 1893, 27 Stat. 591, provides: 


That hereafter no employee of the Pinkerton Detective Agency, or similar 


agency, shall be employed in any Government service or by any officer of the 
District of Columbia. 

























You suggest that the provisions of this statute may be held not 
applicable in the case submitted because the watchmen’s services were 
procured by contract with the detective agency and not by personal 
employment of the watchmen rendering the service. However, this 
is the situation usually involved in the employment of employees of 
a detective agency ; i. e., the services of its employees are procured by 
agreement or arrangement with the agency and not by direct hiring 
of individual employees. The accounting officers have held con- 
sistently that such employment is prohibited by the statute. It was 
said in decision of February 23, 1926, A-12194, relative to payments 
aggregating $1,197.25 to the Thiel Detective Service Co. for guards 
furnished the Alaska Railroad, that the act of March 3, 1893, supra— 

* * * isa plain prohibition against the employment in Government service 
of employees of detective agencies, and is applicable to contracts or agreements 
with a detective agency as a firm, as well as to contracts with, or appointments 
of, individual employees of such agency. 

Relative to the employment of watchmen through detective agen- 
cies, it was held in decisions of May 10, and September 25, 1919, that 
payments by the United States Shipping Board to detective agencies 
for furnishing watchmen to guard ships’ cargoes while being un- 
loaded were unauthorized in view of the act of March 3, 1893; and 
in the latter decision it was stated relative to the procurement of 
such services by contract with another firm which in turn procured 
the service in question from a detective agency, that the Shipping 
Board could not by agreement— 






stipulate for the rendering of any services specifically prohibited 
by law and accordingly could not authorize the rendering of services by a 
detective agency. * * * 


In answer to a contention advanced by the William J. Burns 
International Detective Agency (Inc.), that certain payments made 
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to it were not for detective service but were for the pay of indivi- 
duals hired by such agency for Maj. A. R. Widdecombe, Quarter- 
master Corp, United States Army, and that no profit was made by 
the agency, only a slight charge being made to take care of the 
clerical overhead, the balance being paid to said individuals, it was 
held in decision of this office, A-18856, July 1, 1927, that: 


The terms of the statute in question are plain and unambiguous. The 
payments were made to claimant for services of individuals evidently employed 
or hired by it. The question as to the character of service said employee may 
have rendered to the Government is not for consideration. 

The prohibition in the statute is against the employment of 
employees of the agency named therein, or any similar agency, for 
any character of service, either by contract with the agency or direct 
hire of such employees. There is nothing in your letter to show 
that the watchmen employed to guard the alcohol at the New Orleans 
customhouse were not employees of the Dan 8. Lehon Detective 
Agency, or that it is not an agency similar to the Pinkerton Detec- 
tive Agency. Accordingly, on the facts shown, you are advised 
that the employment was in direct contravention of law, and that 
payment of the bill in question is not authorized. See also 6 Comp. 
Gen. 741. 








(A-24298) 


COMMISSIONERS, UNITED STATES—FEES—PAUPER OATHS 


United States commissioners are entitled to the prescribed fees for conducting 

examinations and administering oaths under section 1042, Revised Statutes, 
where the prisoner has served all or a part of the prescribed 30 days under 
parole the same as where the entire 30 days was served in actual contine- 
ment. 


Decision by Comptroller General McCarl, August 24, 1928: 

Review has been requested of settlement No. 0144922, dated Feb- 
ruary 10, 1927, wherein were suspended two items of $3 each, as 
fees claimed by Garrett W. Cotter, United States Commissioner for 
the Southern District of New York, for the September quarter 1926, 
as fees for conducting hearings and administering oaths to Gross 
and Ahearn, poor convicts. The question involved is whether the 
facts in the two cases were such as to give the commissioner juris- 
diction to conduct the hearings and administer the oaths for which 
the fees were claimed. 

It appears that Gross was sentenced to be imprisoned for a period 
of two years and to pay a fine of $10,000. He was committed on 
November 4, 1924. Ahearn was sentenced to be imprisoned for one 
year and six months on April 3, 1925, and to pay a fine of $2,000. 
Each of these men was paroled under the act of June 25, 1910, 36 
Stat. 819, as amended by the act of January 23, 1913, 87 Stat. 650, 
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which provides that if, in the opinion of the board of parole, the 
release of a prisoner from confinement is not incompatible with the 
welfare of society— 


* * * then said board of parole may in its discretion authorize the 
release of such applicant on parole, and he shall be allowed to go on parole 
outside of said prison, and, in the discretion of the board, to return to his home, 
upon such terms and conditions, including personal reports from such paroled 
person, as said board of parole shall prescribe, and to remain, while on parole, 
in the legal custody and under the control of the warden of such prison from 
which paroled, and until the expiration of the term or terms specified in his 
sentence, less such good time allowance as is or may hereafter be provided for 
by act of Congress; and the said board shall, in every parole, fix the limits 
of the residence of the person paroled, which limits may thereafter be changed 
in the discretion of the board: Provided, That no release on parole shall become 
operative until the findings of the board of parole under the terms hereof shall 
have been approved by the Attorney General of the United States. 


These two men were on parole when their period of confinement 
expired and there remained the question of the payment of their 
fines. They alleged that they were unable to pay the fine and ap- 
peared before Commissioner Cotter, where they were examined and 
the paupers’ oath administered to each of them in accordance with 
the terms of section 1042, Revised Statutes, as follows: 

When a poor convict, sentenced by any court of the United States to pay a 
fine, or fine and cost, whether with or without imprisonment, has been confined 
in prison thirty days, solely for the nonpayment of such fine or fine and cost, 
he may make application in writing to any commissioner of the United States 
court in the district where he is imprisoned, setting forth his inability to pay 
such fine, or fine and cost, and after notice to the district attorney of the United 
States, who may appear, offer evidence, and be heard, the commissioner shall 
proceed to hear and determine the matter; and if on examination it shall appear 
to him that such convict is unable to pay such fine, or fine and cost, and that 
he has not any property exceeding twenty dollars in value, except such as is 
by law exempt from being taken on execution for debt, the commissioner shall 
administer to him the following oath * * *. And thereupon such convict 
shall be discharged, the commissioner giving to the jailer or keeper of the jail 
a certificate setting forth the facts. 

It is stated that the paupers’ oath was administered to each of 
these men 30 days after the period of their imprisonment had ex- 
pired ; that is to say, they continued on parole for 30 days longer than 
their terms of confinement and then appeared before the commis- 
sioner for examination and taking of the oath in accordance with 
section 1042, Revised Statutes. 

The application of the parole system in Federal criminal juris- 
prudence is of comparatively recent origin and subsequent to section 
1042, Revised Statutes. Said statute, in terms, contemplates that a 
prisoner in confinement shall continue to serve for 30 days after the 
termination of the period fixed in the sentence where there is a fine 
and inability to pay same. At the expiration of said additional 30 
days the prisoner may then appear for hearing before a commissioner, 
and upon it being shown that he is not possessed of property in ex- 
cess of $20 in value, the commissioner is required to administer the 
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oath stated in the statute and the prisoner is thereupon discharged 
from the confinement. While under the parole act of June 25, 1910, 
as amended by the act of January 23, 1913, the prisoner is not in 
actual confinement while on parole, he is nevertheless in the legal 
custody and under the control of the warden of the prison from 
which paroled until the expiration of the term fixed in the sentence. 
If there is a fine or unpaid costs and the prisoner is unable to pay 
such fine or costs, he must remain in the legal custody and under the 
control of the warden for an extra 30 days, and, at the expiration of 
said period, may appear before the commissioner for examination 
and the taking of the paupers’ oath. 

It is clear that the commissioner is entitled to the prescribed fee 
for the hearing and administering of an oath to a prisoner who has 
remained in confinement for a period of 30 days after the expiration 
of a sentence and who is unable to pay such fine and/or cost as may 
be a part of the sentence. It is now disclosed that it has been the 
practice and procedure of the Department of Justice to make no 
distinction, in so far as the application of the provisions of section 
1042, Revised Statutes, is concerned, between prisoners in actual 
confinement and prisoners on parole, and I feel justified in accepting 
and concurring in that view. . 

Accordingly, the fees claimed in this instance for such hearings 
and administering of oaths will be allowed. 


























(A-24159) 






TRANSPORTATION—SLEEPING-CAR ACCOMMODATIONS—POST- 
OFFICE INSPECTORS 










Under the act of July 28, 1916, 39 Stat. 419, railroads engaged in carrying the 
mails are required to transport without charge any post-office inspector 
traveling on official business, and where a carrier owns and operates sleep- 
ing-car accommodations, as distinguished from Pullman-car equipment, 
it is not entitled to payment for such sleeping-car accommodations furnished 
an inspector traveling on official business. 


Comptroller General McCarl to the Postmaster General, August 25, 1928: 
There has been received in reference to 7 Comp. Gen. 759, and 
reconsideration thereof dated July 25, 1928, to the effect that under 
the act of July 28, 1916, 39 Stat. 419, railroads engaged in carrying 
the mails are required to transport without charge any post-office 
inspector traveling on official business and that where a carrier owns 
and operates a parlor observation car, as distinguished from Pullman- 
car equipment, it is not entitled to payment for such extra trans- 
portation furnished an inspector, your letter of August 17, 1928, to 
the effect that the Chicago, Milwaukee, St. Paul & Pacific Railroad 
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Co. owns and operates sleeping-car equipment between Hilbert 
Junction, Wis., and Iron River, Mich., and requesting decision 
whether an item of $1.60 sleeping-car fare in such equipment for 
an inspector may be paid to said railroad. 


The act of July 28, 1916, in clear and unambiguous terms provides 
that: 


* * * every railroad company carrying the mails shall carry on any train 
it operates and without extra charge therefor the persons in charge of the 
mails and when on duty and traveling to and from duty, and all duly accredited 
agents and officers of the Post Office Department and the Railway Mail 


Service and post-office inspectors while traveling on official business, upon the 
exhibition of their credentials. * * * 






It was stated in the reconsideration of July 25, 1928, that: 


* * - 




















The act of July 28, 1916, supra, entitles the officers and employees 
therein designated to the ordinary accommodations furnished officers and 
employees of the Government traveling on official business, * * * 


and that: 
_* * * ‘It is not the general practice to send officers and employees of the 
Government on official business in day coaches for any considerable distance 
where the train carries Pullman or parlor car accommodations. 


There is no intendment in the act of July 28, 1916, that a post- 
office inspector making a night journey on official business shall be 
required to occupy a day coach without sleeping-car accommodations, 
and the same considerations which required the conclusion in 7 Comp. 
Gen. 759, also require the conclusion that the Chicago, Milwaukee, 
St. Paul & Pacific Railroad Co. may not be paid extra for sleeping- 
car accommodations for an inspector of the Post Office Department 
traveling on official business when the railroad company owns and 
operates the sleeping-car accommodations. 

Answering your question specifically, you are advised that the 
Chicago, Milwaukee, St. Paul & Pacific Railroad Co. is not entitled 
to payment for sleeping-car accommodations furnished in sleeping- 
car equipment owned and operated by it for a post-office inspector 
traveling on official business. 









(A-23891) 






TRANSPORTATION—NAVY 





ENLISTED MEN 








Where enlisted men of the Navy are permitted on change of station to travel 
by routes of their own selection, they may be reimbursed on completion 
of travel in an amount not exceeding the cost to the Government for trans- 
portation by the shortest usually traveled route, only on condition that 
receipts are furnished from the railroad or ship companies for the trans- 
portation by common carrier paid for with personal funds. 


Decision by Comptroller General McCarl, August 29, 1928: 
There are for consideration the claims of Henry Harris, Ph. M. 
8c, United States Navy, and Roy H. Syphax, C. B. M., United States 
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Navy, for reimbursement of the cost of transportation, on the basis 
of transportation requests issued to them pursuant to orders directing 
travel, which requests were returned unused, it being stated that the 
travel directed had been accomplished by other routes or modes of 
travel at the expense of the claimants. 

Harris’s orders from the Commanding Officer, United States Navy, 
Hospital Corps Training School, Mare Island, Calif., dated January 
11, 1928, are as follows: 

From: Commanding officer. 

To: Harris, Henry, 380-19-01, PhM-3c, U. S. N. 

Subject : Orders 

Reference: BuNav. letter Nav.-630-VG, dated 12-28-27. 

1. Upon receipt of these orders and in accordance with the above reference, 
you will proceed via the route indicated on your transportation report to 
San Diego, California, and upon your arrival you will report to the Commanding 


Officer USS Holland for duty or such other duty as the Commander in Chief, 
Battle Fleet may desire. 


2. You are granted seven (7) days delay in reporting, such delay to count 
as leave. 


—— records and necessary transfer papers will be forwarded via registered 
mall. 

It appears that transportation request No. N-214903, on the Pacific 
Steamship Co., Vallejo, Calif., to San Diego, Calif., was issued to 
Harris. This request was returned to the Bureau of Navigation 
and canceled. Reimbursement is claimed in the amount of $17.20, 
stated to have been incurred in proceeding January 11 to 15, 1928, 
by steamboat from Vallejo to San Francisco, thence by transporta- 
tion furnished by the Pickwick Stage Co. to San Diego. No re- 
ceipts are furnished or other evidence submitted showing travel 
was actually performed by the route and mode of travel indicated. 
Had the transportation requests furnished been used the cost to the 
Government would have been $14.40. 

Syphax’s orders issued March 21, 1928, by the commanding officer, 
U. S. S. Falcon, are as follows: 

From: Commanding Officer. 
To: Syphax, Roy Harrison, 174-60-53, CBM, USN. 
Subject: Orders. 
7 . * * * a e 
1. Upon receipt of these orders you will proceed immediately to the receiving 


station, Washington, D. C., and upon your arrival you will report to the com- 
wanding officer for duty. 

2. All necessary transfer papers are being forwarded via registered mail. 

3. Transportation is handed you herewith. 

4. You are hereby authorized a delay in reporting until 31 March, 1928. It 
is understood that your address while on leave will be: * * 


Transportation requests Nos. N-201678-9, were issued to cover 
travel by Syphax and three others, Boston to Washington, over 
New York, New Haven & Hartford Railroad and Pennsylvania 
Railroad Cos.’ lines. The cost to the Government had transporta- 
tion been used over this route would have been $11.40. The claim- 
ant, however, states that the transportation furnished did not permit 
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the men to spend their delay and still use these Government requests, 
that the requests were returned to the Bureau of Supplies and Ac- 
counts and canceled, and that cost of transportation was paid from 
personal funds. The claim for reimbursement is for travel March 
21 to 22, 1928, and covers railroad fare Boston to Washington, 
$17.30; Pullman, $5.63; and subsistence, $1.50. The Navy Depart- 
ment reported July 12, 1928, that Syphax was furnished the regular 
allowance for meals and transfers, and that he is not entitled to any 
amount spent for meals and transfers during this travel. No re- 
ceipts are furnished or other evidence submitted showing travel 
was actually performed as stated. 

Where the Navy, by appropriate orders, permits a man on change 
of station to travel by a route of his own selection with a provision 
for reimbursement on completion of travel of an amount not ex- 
ceeding the cost to the Government by the shortest usually traveled 
route, the travel is actually performed by common carrier and re- 
ceipts from the railroad or ship companies are furnished in support 
of the claim for reimbursement, the claims may be paid. The fur- 
nishing of receipts where travel is claimed to have been by common 
carrier is, however, essential and no allowance may be made in the 
absence of such receipts, as the transportation provided may not 
be paid as a commutation. See act of May 29, 1928, 45 Stat. 975. 

As in neither of the cases have receipts been furnished, the claims 
will be disallowed. 























(A-24208) 


CONTRACTS—DISPUTES—-BOARDS OF ARBITRATION 















The act of February 15, 1928, 45 Stat. 104, for the acquisition of Jeases, sites, 
and rights of way “under terms customary in the oil and gas industry” 
does not authorize a stipulation in contracts for the submission of dis- 
putes to a board of arbitration, but such disputes are to be determined in 
accordance with the statutes for the settlement of disputes with the United 

States. 


Comptroller General McCarl to the Secretary of Commerce, August 30, 1928: 

There is before this office for consideration an Option Agreement 
No. CIM-94, dated May 17, 1927, and an Operating Agreement No. 
CIM-94, of the same date, between William P. MacCracken, jr., 
Acting Secretary of Commerce, for and on behalf of the United 
States, and the Amarillo Oil Co., a corporation organized under the 
laws of the State of Texas, making provision for “ processing for 
helium extraction the helium-bearing natural gas produced from the 
area known as the Cliffside Structure,” and containing a provision 
that in event of disagreement between the parties as to the fair 
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market value of certain gas rights and the cost of drilling wells, the 
matter should be determined by an arbitration board of three mem- 
bers, one member to be appointed by the company, one member to 
be appointed by the Department of Commerce, and the third to be 
chosen by the two so appointed. 

By letter of July 23, 1928, this office requested citation of authority 
for this stipulation in the contracts and by letter dated July 26, 1928, 
the Acting Director of the Bureau of Mines cited a provision in the 
act of February 15, 1928, 45 Stat. 104, as follows: 

* * * the acquirement of leases, sites, and rights of way under terms 
customary in the oil and gas industry, including obligations to pay rental in 
advance and to pay damages to lands, crops, and structures arising out of the 
Government’s operations, is authorized. * * * 

It will be noted that the terms of the statute do not specifically 
authorize the determination of the rights of the United States by a 
board of arbitration. It seems to be the view of the Director of the 
Bureau of Mines that the phrase “ under terms customary in the oil 
and gas industry,” is sufficient to authorize a provision in contracts 
with the gas producing company for the appointment of a board of 
arbitrators. This view is not correct. See 7 Comp. Gen. 541, 
wherein it is pointed out that under section 3681, Revised Statutes, 
and section 9 of the act of March 4, 1909, 35 Stat. 1027, boards of 


arbitration are prohibited in the determination of the rights of the 
United States. As early as October, 1845, a similar question was 
before the Circuit Court for the District of Massachusetts in United 
States v. Ames, 24 Federal Cases 785, 790. ‘The court there said: 


It is our duty to take notice that no act of Congress has granted any au 
thority to any arbitrators in cases like this; and hence, though the former 
district attorney speaks in the award as if authorized to submit this case, he 
doubtless means that he was “authorized” by the solicitor of the treasury 
or War Department to do so, and not by any special law. As we are bound 
to know that neither he nor they were authorized by any law for that purpose, 
it follows, that any arrangement by the solicitor of the Treasury, or by the 
War Department, or by the district attorney, to refer such a claim, is not bind- 
ing. U. 8S. v. Nicoll [Case No. 15879]. Such submissions and awards are 
sometimes useful, as they may be afterwards accepted and voluntarily en. 
forced by the proper authority, as a guide to what is supposed to be nearly 
right and safe; but I can see no legal ground on which their execution can be 
compelled by a court of law. The case of the disputed title to the pea-patch in 
the Delaware Bay, is familiar to many of us, where a most inconvenient delay 
has occurred in authorizing a reference of the dispute by a special act of 
Congress, it being conceded on all hands that no authority already existed 
for making such a reference. * * * 


As pointed out in the decision 7 Comp. Gen. 541, the Budget and 
Accounting Act of June 10, 1921, 42 Stat. 23, 27, has made ample 
provision for the determination of claims against the United States 
arising out of contracts and where such determinations are not 
satisfactory to claimants, the Judicial Code, March 3, 1911, 36 Stat. 

66677 ° —29——8 
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1135-1143, has made provision for the institution of suits against 
the United States for judicial determination of claims. In view 
of these specific statutes and the decisions of the courts as to the 
iack of authority in administrative officers of the Government to 
agree to the appointment of boards of arbitration to determine the 
contract or other rights of the United States, it must be concluded 
that the general language in the act of February 15, 1928, for the 
acquisition of leases, etc., “under terms customary in the oil and 
gas industry ” does not authorize a stipulation in contracts with gas- 
producing companies for the appointment of boards of arbitration. 
It may be said that boards of arbitration are frequently provided 
for in various kinds of contracts between private parties and that 
some of the States have enacted statutes for the appointment of 
arbitrators and the enforcement of their awards but it can not be 
said that such a custom affords any authority for the establishing 
of boards of arbitration to determine the rights of the Government 
under contracts generally, and the act of February 15, 1928, does not 
authorize the appointment of boards of arbitrators to determine the 
rights of the United States under leases of oil and gas lands. 
Accordingly, you are advised that should any disputes arise 
between the Department of Commerce and the Amarillo Oil Co. 
such disputes should not be submitted to a board of arbitration but 


should be submitted to this office for settlement or the parties per- 
mitted to proceed to a judicial determination thereof. 


(A-23980) 


VETERANS’ BUREAU—FORMER OFFICERS APPLYING FOR 
RETIREMENT—RIGHTS OF DEPENDENTS 


Death compensation under the provisions of the World War veterans’ act and 
its amendments, otherwise payable to the dependents of deceased ex-officers 
of the Army, Navy, or Marine Corps, is not to be denied because such 
ex-officers made application for and received retirement pay under the 
provisions of the act of May 34, 1928, 45 Stat. 735. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

August 31, 1928: 

Consideration has been given to your letter of August 1, 1928, 
requesting decision whether death compensation may be paid under 
the provisions of the World War veterans’ act and its amendment 
to the dependents of deceased ex-officers of the Army, Navy, or 
Marine Corps who made application for and received retirement pay 
and allowances under the provisions of the act of May 24, 1928, 45 
Stat. 735, 
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The first proviso to the act of May 24, 1928, swpra, contains the 
following : 


* * * Provided, That all pay and allowances to which such persons or 
officers may be entitled under the provisions of this law * * * shall be in 
lieu of all disability compensation benefits to such officers or persons provided 
in the World War veterans’ act, 1924, and amendments thereto. * * 

It will be noted that the substitution is to be only for disability 
compensation which the officer himself would receive. There ap- 
pears nothing in the statute that reasonably might be construed as 
defeating the rights of dependents of such persons to compensation 
under the World War veterans’ act which they would have had inde- 
pendently of said act of May 24, 1928. 

_ The question submitted is answered in the affirmative. 


(A-24018) 


VETERANS’ BUREAU—FORMER OFFICERS APPLYING FOR RETIRE- 
MENT—RIGHTS TO NURSE AND ATTENDANT ALLOWANCES 


Under the provisions of the act of May 24, 1928, 45 Stat. 735, authorizing retire 
ment of emergency officers of the World War, nurse or attendant allowance 
is payable, in addition to retired pay and allowances, under the provisions 
of the current statute, viz, section 202 (5) of the World War veterans’ act 
of June 7, 1924, 43 Stat. 619, rather than under the repealed statute of 
December 18, 1922, 42 Stat. 1064, referred to in the act of May 24, 1928, 
granting the retired pay and allowances. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

September 4, 1928: 

Consideration has been given to your letter of August 4, 1928, 
requesting decision as to the effect to be given to the reference in the 
emergency officers’ retirement act (1928) to the act of December 18, 
1922, amending the war risk insurance act to authorize the payment 
to beneficiaries of an additional allowance for nurse or attendant, 
which latter act was repealed by the World War veterans’ act of 
June 7, 1924, and a similar provision substituted. 

You request, also, decision whether in the specific case of John S. 
Dawson, C—1270641, a beneficiary of the Veterans’ Bureau, and one 
entitled to the special benefits of the emergency officers’ retirement 
act, 1928, the claimant is entitled to the nurse or attendant allowance 
in addition to retirement pay and allowances. 

The first proviso of the emergency officers’ retirement act, dated 
May 24, 1928, 45 Stat. 735, provides as follows: 

* * * Provided, That all pay and allowances to which such persons or 
officers may be entitled under the provisions of this law * * * shall be in 
lieu of all disability compensation benefits to such officers or persons provided 
in the World War veterans’ act, 1924, and amendments thereto, except as other- 


wise authorized herein, and except as provided by the act of December 18, 
1922;° © ® 
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The question arises by reason of the fact that the act of December 
18, 1922, referred to in the above-quoted proviso, had been spe- 
cifically repealed and was superseded by a similar provision in the 
act of June 7, 1924. There can be no question but that the Con- 
gress intended, by such reference, to preserve to such officers the 
right to an allowance for nurse or attendant in addition to the retire- 
ment pay and allowances. The mere fact of the exception to the 
general terms of the proviso in which reference is made to a statute 
authorizing an additional allowance for nurse or attendant is suffi- 
cient to show that intent, The Congress may not be presumed to 
have done a vain thing, and it is necessary to give some effect to the 
exception, if possible. ; 

The only question is whether the additional allowance for a nurse 
or attendant should be paid in accordance with the terms of the 
repealed act of December 18, 1922, 42 Stat. 1064, referred to in the 
exception, or in accordance with the current provision of law, viz, 
section 202 (5) of the World War veterans’ act, approved June 7, 
1924, 43 Stat. 619. The former authorized not to exceed $20 per 
month for disabled persons so helpless as to be in constant need of 
a nurse or attendant, and a sum not to exceed $50 per month if the 
disabled person be blind, legless, or armless, and in constant need 
of a nurse or attendant. The latter act authorizes such a sum as 


the director may deem reasonable, not to exceed $50 per month, in 
all cases in which the beneficiaries are in constant need of a nurse 
or attendant. 

With reference to.the history of the provision in the emergency 
officers’ retirement act referring to the repealed statute, you submit 
the following: 


It will be seen that the act extending certain benefits to retired emergency 
officers, which act, after receiving the veto of the President of the United 
States, was passed over said veto by the Senate May 3, 1928 (calendar date 
May 24), and by the House of Representatives on May 24, 1928, makes reference 
in the proviso quoted to an amendment to the war risk insurance act, since 
repealed. The circumstances through which this situation arose are not defi- 
nitely known to this bureau, but for your information it may be stated that 
legislation to extend benefits to emergency retired officers was introduced 
on a number of occasions prior to the past session of Congress. Several of 
the earlier bills provided that the benefits contemplated should be in lieu of 
compensation paid under the war risk insurance act. However, in a bill 
introduced by Mr. Lineberger in the House of Representatives on January 31, 
1924 (H. R. 6484), 68th Congress, first session, this language was used: 

“* * © and shall be in lieu of all disability compensation benefits to 
such Officers or persons provided in the war risk insurance act of October 6, 
1917, and amendments thereto except as otherwise authorized herein and 
except as provided by the act of December 18, 1922.” 

Senator Bursum introduced in the Senate of the United States on December 
6, 1923, a somewhat similar bill (S. 33, 68th Congress first session, Cal. 124). 
This action by Senator Bursum was taken shortly before the introduction of 
H. R. 6484 in the House of Representatives by Mr. Lineberger. Senator Bur- 
sum’s bill was referred to the Senate Committee on Military Affairs and was 
reported out on February 1, 1924, with certain amendments, among which was a 
proviso that the pay and allowances “shall be in lieu of all disability compen- 
sation benefits to such officers or persons provided in the war risk insurance 
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act of October 6, 1917, and amendments thereto except as otherwise authorized 
herein and except as provided by the act of December 18, 1922.” It would seem, 
therefore, that the reference to the act of December 18, 1922, was first con- 
tained in H. R. 6484, 68th Congress, first session, and then incorporated in Sen. 
38, Cal. 124, 68th Congress, first session. At the time this was done the act 
of December 18, 1922, was in force. It may be that when legislation affecting 
the retirement of the emergency officers was subsequently introduced at later 
sessions of Congress the reference to the act of December 18, 1922, was thus 
perpetuated and was allowed to continue, even after June 7, 1924, when the 
World War veterans’ act was repealed and superseded the war risk insurance 
act, including therein the amendment of December 18, 1922. 


In view of these facts it would seem apparent that the failure to 
correct the reference in the exception to the proviso to the current 
statute prior to enactment was an oversight. The intent was clearly 
to except from the proviso the additional allowance authorized by 
existing law for a nurse or attendant so that the same additional 
amount authorized for that purpose could continue to be paid to the 
beneficiaries of the emergency officers’ retirement act. 

Accordingly, in the case of John S. Dawson, the allowance for 
nurse or attendant may be paid in accordance with the terms of the 
act of June 7, 1924, supra, in addition to the retirement pay and 

allowances authorized under the act of May 24, 1928. 


(A-24148) 


VETERANS’ BUREAU—INSURANCE 


A retroactive rating of permanent total disability by the Veterans’ Bureau may 
be recognized as maturing term insurance prior to discharge or resignation 
from the military or naval service of the insured only where the military 
or naval record discloses a disability during the period covered by such 
retroactive rating. Where the effective date of such a rating as determined 
is prior to application for term insurance lawfully filed during military or 
naval service, permanent total benefits may be awarded from and after the 
date of application for insurance or from such subsequent date as the dis- 
abilizy is disclosed by the military or naval record to have arisen. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 4, 1928: 


There has been received your letter of August 15, 1928, requesting 
decision of the questions (1) whether a retroactive rating of perma- 
nent total disability may mature term insurance prior to discharge 
or resignation from the military or naval service of the insured, and, 
if so, (2) from what date may the bureau legally award permanent 
and total disability benefits arising under a contract of term insur- 
ance where a permanent and total disability is determined by the 
bureau to have existed prior to the date of application for insurance 
during military or naval service of the insured. 

As illustrative of the question submitted you present the facts in the 
case of Alexander M. Sinclair, XC—213333, as follows: 


In the case of Alexander M. Sinclair, XC—213333, the veteran entered the 
service in December, 1917, and applied on December 12, 1917, for war-risk 
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term insurance in the amount of $2,000. On February 7, 1918, by another 
application made within the time limit the veteran increased the amount of his 
insurance to a total sum of $5,000. The veteran was discharged on May 17, 
1919. The bureau has found that the insured was permanently and totally dis- 
abled from December 18, 1917, under a valid regulation. The onset of the per- 
manent and total disability was subsequent to the initial application for $2,000 
made on December 12, 1917, but was prior to the supplemental application of 
February 7, 1918, which increased the total amount of the term insurance 
carried by the veteran to $5,000. 


The decision of February 27, 1928, 7 Comp. Gen. 526, in the case 
of Hallem Singer, C-6836, to which you refer, held, primarily, that 
a retroactive rating of permanent total disability could not defeat an 
application for term insurance lawfully made and accepted during 
military or naval service under the conditions set forth in section 
400 of the war risk insurance act; and, secondarily, that insurance 
benefits should date from discharge. You state that the Veterans’ 
Bureau is in agreement with the primary holding, but that the pres- 
ent submission has been made because of the secondary holding. 

No consideration was given in said decision to the general ques- 
tions now submitted. While permanent total disability is incon- 
sistent with actual military or naval service and a retroactive finding 
of permanent total disability could not be recognized as maturing a 
policy as of a date prior to discharge where the military or naval 
record of the insured disclosed no disability at time of discharge, 
since there exists no statutory prohibition against the maturing of 
term insurance by a retroactive rating of permanent total disability 
as of a date during military or naval service of the insured, such a 
rating may be recognized where the military or naval record dis- 
closes a disability during the period covered by such retroactive 
rating. Your first question is answered accordingly. 

As the former decision held, a retroactive rating of permanent total 
disability could not defeat an application for insurance properly 
made and accepted during military or naval service under the terms 
of the controlling statute. Therefore the maturing of the insurance 
on the basis of such a rating must be considered as happening on or 
subsequent to the date of application. If the military or naval 
record of the insured discloses a disability on or subsequent to date 
of application for term insurance lawfully made during service and 
that such disability continued to date of discharge, permanent total 
disability benefits may be awarded, under a retroactive finding of 
permanent total disability, from and after the date of application 
for insurance or from such subsequent date as the disability is dis- 
closed by the military or naval record to have arisen. But where 
the military or naval record of the insured discloses no disability 
at time of discharge a retroactive finding by the Veterans’ Bureau 
of permanent total disability prior to date of discharged can not be 
accepted as authority for payment of insurance benefits as for per- 
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.anent total disability effective from a date prior to discharge. Ques- 
tion 2 is answered accordingly. 
The case of Alexander M. Sinclair should be disposed of in accord- 
ance with this decision. Awards heretofore made and in course of 
payment contrary to this decision need not now be disturbed. 


(A-24146) 
APPROPRIATIONS—REFUNDS 


Moneys consisting of collections from contractors for supplies purchased, which, 
upon inspection, proved unfit for use, should be deposited and covered 
into the Treasury to the credit of the appropriation erroneously charged 
therewith. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

September 5, 1928: 

There has been received your letter of August 16, 1928, in reference 
to settlement No. K-2899-V, dated July 3, 1928, of the accounts of 
William H. Holmes, disbursing clerk, United States Veterans’ Bu- 
reau, wherein there was direction that there be covered into the Treas- 
ury as a miscellaneous receipt moneys consisting of collections from 
contractors for supplies purchased, which, upon inspection, proved 
unfit for use. You state that: 

If this requirement that collections described shall be deposited to “ Miscel- 
taneous receipts” is enforced, it will mean that refunds obtajned from contrac- 
tors will be lost to the Veterans’ Bureau and will actually necessitate duplicate 
charges against bureau appropriations and against the particular budget allot- 
ments involved. The estimates for allotments to cover centrally purchased 
subsistence supplies were made with the understanding that refunds obtained 
from contractors would revert to the appropriation from which payment was 
made and likewise to the allotment; the allotments were granted accordingly 
and, with this procedure in mind, the entire apportionment of the appropriation 
was made. 

There was before this office in decision dated September 27, 1922, 
the question as to the disposition of moneys collected from defaulting 
contractors for purchases in the open market in excess of the contract 
price, and it was therein stated: 

Section 3617, Revised Statutes, provides that the gross amount of all moneys 
received from whatever source for the use of the United States, except as 
otherwise provided, shall be paid into the Treasury to the credit of “ Miscel- 
laneous receipts.” There appears to have been some doubt in the past as to the 
application of section 3617 to moneys of the character in question, see 21 Comp. 
Dec. 107, but the present rule has been to require such money to be deposited 
into the Treasury to the credit of “‘ Miscellaneous receipts,” as required by law. 
See 23 Comp. Dec. 352; 26 id. 877. I see no reason at this time to disturb the 
rule and deposit should be made accordingly. 

The instant matter is to be distinguished from the situation consid- 
ered in the decision of September 27, 1922, for the reason that the 
moneys in question represent, not excess over contract price for pur- 


chase in the open market but refunds of payments made from the 
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appropriation to a contractor for supplies which were found, upon 
inspection, to be unsatisfactory for use; that is, not in accordance with 
the terms of the contract. The refund is on the theory that the pay- 
ment was improperly made from the appropriation in the first in- 
stance, and the amount is properly to be credited to the appropriation 
erroneously charged therewith. 

Accordingly, you are advised that moneys paid to, and subsequently 
collected from, contractors for supplies delivered which were not in 
accordance with the terms of the contract, should be deposited and 
covered into the Treasury to the credit of the appropriation errone- 
ously charged therewith. 

The accounts will be adjusted accordingly. 


(A-24162) 
VETERANS’ BUREAU—INSURANCE 


The amount of accrued pay or allowances due’a soldier upon discharge from 
the Army may not be applied by the Veterans’ Bureau, without action of 
the insured, as insurance premiums on war-risk term insurance for periods 
subsequent to discharge so as to prevent the lapse of the insurance. 

Under the provisions of section 309 of the World War veterans’ act, as amended 
by the act of July 2, 1926, 44 Stat. 800, the $60 bonus is not available 
as insurance premiums to revive lapsed term insurance in a case where 
the insured died prior to February 24, 1919, the date of the act granting 
the bonus. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 6, 1928: 


There has been received your letter of August 16, 1928, submitting 
for consideration the war-risk insurance case of Frank Sullivan, 
C-176338. 

The facts axe stated in your submission as follows: 


Briefly, the facts of the case show that on February 1, 1918, while in service 
Frank Sullivan applied for $5,000.80 term insurance in favor of a brother, 
Harry P. Sullivan. On March 1, 1918, the veteran applied for $5,000.00 addi- 
tional term insurance also in favor of Harry P. Sullivan. The veteran was 
discharged from service on December 4, 1918, and thereafter permitted his 
term insurance to lapse. He was killed on February 19, 1919, as the result 
of an accident incurred after he had resumed his status as a civilian. Claim 
was made by the brother, Harry P. Sullivan, for the $10,000.00 term insur- 
ance covered by the two applications just mentioned, but as the records of 
the bureau showed a lapse of the insurance for failure to pay premiums due 
following discharge it was held that no payment could be made. The then 
general counsel of the War Risk Insurance Bureau considered the case on 
March 27, 1920, and as it then appeared that there was due the veteran at 
discharge the sum of $5.00 representing refund on a Liberty bond payment, 
and representing an adjustment of his pay, held $3.50 might be applied as a 
premium payment on one of the policies, but that since the remaining $1.50 was 
not sufficient to keep in force the other policy, the latter lapsed. Following this 
opinion an award of term insurance on the basis of $5,000.00, $28.75 a month, 
was made and paid to the brother, Harry P. Sullivan, as designated beneficiary. 
This brother, Harry P. Sullivan, continued to prosecute his claim for the re- 
maining $5,000.00, and upon review of the case the present general counsel of 
the Veterans’ Bureau held on May 17, 1927, that no payments could be made on 
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the policy for $5,000.00 not previously awarded, and held further that pay- 
ments on the $5,000.00 policy which had been awarded should be discontinued, 
but that since the award thereof has been made under an opinion of a former 
general counsel which was then consistent with the interpretation of the law 
at the time it was written, recovery need not be attempted of the sums paia 
the brother, Harry P. Sullivan, under the award of $28.75 a month. 

This second opinion by the general counsel was based largely upon your 
decision of September 14, 1920, in the case of Clifton D. Jones in which you 
held that the pay from which insurance premiums are authorized to be de- 
ducted was the monthly military or naval pay due the insured at the time 
that premiums fell due so that the $60.00 bonus so-called might not be applied 
even when uncollected to keep the insurance in force. 

The first opinion of the general counsel of March 27, 1920, which permitted 
the application of $3.50 of the sum of $5.00 due as a refund on a Liberty bond 
represented the policy of the bureau at the time that opinion was written, but 
this procedure has since been revised so that it is submitted that there is no 
further justification for continuing the payment of insurance under the policy 
upon which an award at one time had been made. Furthermore, this decision 
of the general counsel was prior to your decision of September 14, 1920, just 
cited with reference to the application of the so-called $60.00 bonus. While it 
is believed that the Veterans’ Bureau has properly refused to resume the award 
of this insurance once made or to make an award under the additional policy 
of $5,000.00, the case is submitted to you for your decision because of the 
particular interest therein of Senator William H. King, of Utah, to whom 
reference was made in the opening paragraph of this submission. 


The two questions presented are (1) whether the amount of accrued 
pay or deposit due insured at date of discharge could have been 
applied as insurance premiums, and (2) whether the $60 bonus may 
be applied as insurance premiums in this instance. 

During military service the practice was authorized by regulation 
of the Veterans’ Bureau for the soldiers to allot a portion of their 
pay to cover insurance premiums as they became due each month. 
All such allotments terminated upon discharge and did not authorize 
the application of accrued pay or deposit at discharge to cover insur- 
ance premiums coming due subsequent to discharge. Such has always 
been the interpretation placed by the accounting officers on the con- 
trolling law and regulations. In decision of September 19, 1925, 5 
Comp. Gen. 208, 209, it was held: 


It has been repeatedly held that the mere allotment or other form of authori 
zation for deduction from the pay of officers and enlisted men in the active 
military or naval forces to cover war-risk insurance premiums is not equivalent 
to actual payment of premiums and does not ipso facto prevent lapsing of the 
policy. Army officers, 2 Comp. Gen. 249, and decision of December 5, 1923; 
Navy officers, 4 Comp. Gen. 691; Navy enlisted men, 3 Comp. Gen. 202. There 
exists no sound reason for any different rule with respect to enlisted men of the 
Army. 


This decision, of course, had relation to the period of military or 
naval service when the allotment was still in force, but the decision 
is quoted to show how limited and restricted the allotment system 
has been held to apply. Since such has been the rule with respect to 
the period of service, it is clear that such an allotment would not be 
available to authorize the application of accrued pay or deposit upon 
discharge to cover premium for period subsequent to discharge when 
the insured is no longer under the jurisdiction or control of the Goy- 
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ernment and amounts remaining due him from the Government are 
not subjected to allotment. See also 4 Comp. Gen. 155; id. 656. It 
is understood that all premiums were paid in this case during mili- 
tary service and that the premium not paid which caused the lapse 
of the insurance was subsequent to discharge. In view thereof, the 
Veterans’ Bureau had no authority to apply, subsequent to the death 
of the insured, any portion of accrued pay or deposit due the insured 
upon discharge as insurance premiums due thereafter. Accordingly 
question (1) is answered in the negative, and nothing appears to 
justify or require this office to question the action of the Veterans’ 
Bureau in discontinuing payments of installments under the first 
$5,000 of term insurance. 

The decision of September 14, 1920, 27 Comp. Dec. 242, to which 
you refer, clearly and definitely held that the bonus or war-service 
payment of $60 authorized to be paid under the act of February. 24, 
1919, 40 Stat. 1151, was not “ pay or deposit of the insured ” within 
the meaning of the war risk insurance act, from which monthly 
insurance premiums were authorized to be deducted. See also 27 
Comp. Dec. 420, holding to the same effect with respect to disability 
compensation, and Crawford v. United States, 291 Fed. Rep. 801, with 
respect to retainer pay. These decisions defined the phrase “ pay or 
deposit of the insured ” appearing in the controlling statute, and an 
examination of the cases will show that the pay or deposit which 
the statute authorized the director to provide by regulation could be 
applied as insurance premiums was not considered as including the 
amount of the $60 bonus. See section 404 of the act of October 6, 
1917, 40 Stat. 410, and as amended by the act of August 9, 1921, 42 
Stat. 155; also section 301 of the World War veterans’ act of June 7, 
1924, 43 Stat. 624, and as amended by the acts of March 4, 1925, 43 
Stat. 1309; June 2, 1926, 44 Stat. 686; and May 29, 1928, 45 Stat. 968. 

Section 309 of the World War veterans’ act as amended by the act 
of July 2, 1926, 44 Stat. 800, provided as follows: 


Where any person allowed his insurance to lapse and died after February 24, 
1919, and prior to collecting the $60 bonus provided by the act of February 24, 
1919 (Fortieth Statutes at Large, page 1151), then in that event his insurance 
shall not be considered as lapsed during such period as said uncollected bonus 
would, if applied to the payment of premiums when due, equai or exceed the 
same, and the United States Veterans’ Bureau is hereby authorized and directed 
to pay to his beneficiaries under said policy the amount of said insurance, less 
the premiums and interest thereon at 5 per centum per annum, compounded an- 
nually, in installments, as provided by law. 


This statute changes the rule announced in the decision of the 
Comptroller of the Treasury of September 14, 1920, supra, only with 
respect to cases where the death of the insured occurred after Febru- 
ary 24, 1919, and the other conditions expressed in the statute have 
been met. In this case the insured died February 19, 1919. He did 
not become entitled to the bonus during his lifetime, neither did his 
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estate become entitled to it after his death. 26 Comp. Dec. 1038. Ac- 
cordingly, question (2) is answered in the negative. Hence, the Vet- 
erans’ Bureau has no authority to pay insurance installments under 
the second $5,000 term insurance. 


(A-24129) 
VETERANS’ BUREAU—INSURANCE 


Under the provisions of section 300 of the World War veterans’ act of June 7, 
1924, as amended by the act of May 29, 1928, 45 Stat. 968, retroactively 
effective from June 7, 1924, any person or persons may be designated as 
beneficiary of converted war-risk insurance without regard to a permitted 
class. Under converted policies maturing by death of the insured on and 
after June 7, 1924, there may be recognized any person as a designated 
beneficiary within or without the permitted class. 


Decision by Comptroller General McCarl, September 7, 1928: 

There is for consideration by this office the proper disposition to be 
made of the proceeds of the policy of war-risk converted insurance 
issued to Joseph Anthony Smith, C-692143, K-649562. 

The converted policy in the amount of $5,000 was issued effective 
July 1, 1927, in which the beneficiary was designated as Eva Jones, 
described as sister of insured, and payment was to be made in 36 


monthly installments. The insured died as the result of an accident 
August 4, 1927. On investigation it developed that Eva Jones was 
not the sister of, nor related to, the insured. No payment was made 
by the Veterans’ Bureau either to the designated beneficiary or to any 
one else, for the reason that no person within the permitted class had 
been designated as beneficiary. The bureau now proposes to make 
payment of accrued installments to Eva Jones, the designated bene- 
ficiary, under the provisions of the act of May 29, 1928, 45 Stat. 964, 
968, amending the provisions of the World War veterans’ act, on the 
basis that said amendatory statute removed all restrictions on the des- 
ignation of beneficiaries of converted insurance. Accordingly, there 
is presented for consideration and answer two questions (1) whether 
the act of May 29, 1928, does permit designation of any person as 
beneficiary of converted insurance without regard to a permitted 
class; and (2) whether, or to what extent, the same is retroactively 
effective in cases where the policy matured by death of the insured 
prior to the date of the statute, May 29, 1928. 

Section 300 of the World War veterans’ act of June 7, 1924, and as 
amended by the act of July 2, 1926, 44 Stat. 798, provided: 

The insurance shall be payable only to a spouse, child, grandchild, parent, 
brother, sister, uncle, aunt, nephew, niece, brother-in-law, or sister-in-law, or to 


any or all of them, and also during total and permanent disability to the 
insured person, 
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This provision related to both term and converted insurance and 
was in force at the date of death of the insured in this case. 

The act of May 29, 1928, amended the first part of the above-quoted 
provision to read: “ Yearly renewable term insurance shall be pay- 
able,” etc. The intent of this change is expressed in House and Sen- 
ate reports on H. R. 13039, which became the law, as follows (quoting 
from the House report) : 


Section 12 amends section 300 of the act by removing the restriction on the 
designation of a beneficiary for converted insurance to a permitted class. The 
permitted class of beneficiaries will still remain in the statute in so far as 
yearly renewable term insurance is concerned. The committee is of the opinion 
that in view of the fact that the insured under converted insurance is paying 
an ample premium for the protection afforded, he should be given the same 
right with regard to designating a beneficiary, or changing a beneficiary, as he 
would have under a commercial insurance policy. * * * 


Accordingly, question 1 is answered in the affirmative. 

The last sentence of section 300 of the act as amended by the act of 
May 29, 1928, provides as follows: 

* * * 
7, 1924. 


The converted policy contains the following: 


This section, as amended, shall be deemed to be in effect as of June 


This insurance is granted under and subject to the provisions of the war risk 
insurance act and amendments and supplements thereto. * * * 


Therefore, under any converted policy containing such a provision, 
maturing by death of the insured on amd after June 7, 1924, there may 
be recognized any person as a designated beneficiary within or with- 
out the permitted class. White v. United States, 270 U. S. 175; 2 
Comp. Gen. 102, 104; 6 id. 89, 91. Question 2 is answered accord- 
ingly. 

As the death of Joseph A. Smith occurred August 4, 1927, sub- 
sequent to June 7, 1924, the designated beneficiary may be recognized 
and the voucher in her favor of the amount of accrued installments 
will be certified for payment in the absence of other objection. 


(A-24082) 
BURIAL EXPENSES—VETERANS OF ANY WAR 


Under the act of May 29, 1928, 45 Stat. 966, amending section 201, paragraph 
(f), subsection (2) of the World War veterans’ act, authorizing a maximum 
allowance of $107 for funeral and burial expenses of veterans of any war, 
in lieu of $100 and not to exceed $7 for a flag as fixed by the earlier law, no 
claim will be entertained on the basis of the maximum amount of $107 
where a claim on account of the same veteran was settled prior to May 29, 
1928, under the earlier statute for the maximum amount of $100. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 12, 1928: 


There have arisen in the preaudit of vouchers submitted to this 
office by the Veterans’ Bureau questions involving the legality of 
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proposed additional payments as reimbursement for burial expenses 
of veterans of any war under the provisions of section 201, paragraph 
(f), subsection (2), of the World War veterans’ act, as amended by 
section 7 of the act of May 29, 1928, 45 Stat. 966, in cases where prior 
to May 29, 1928, settlement had been made in whole or in part under 
the terms of the section as appearing in prior statutes. 

Under the section as amended by the act of July 2, 1926, 44 Stat. 
794, it was provided, in so far as here material: 


(f) * * * Where a veteran-of any war * * * dies after discharge or 
resignation from the service and does not leave assets which, in the judgment of 
the director, should be applied to meet the expenses of burial and funeral and 
the transportation of the body (the decision of the director to be binding for 
all purposes), the United States Veterans’ Bureau shall pay the following 
sums: For a flag to drape the casket, and after burial to be given to the next of 
kin of the deceased, a sum not exceeding $7; also, for burial and funeral ex- 
penses and the transportation of the body (including preparation of the body) 
to the place of burial, a sum not exceeding $100 to cover such items and to be 
paid to, such person or persons as may be fixed by regulations; * * * 


The same section as appearing in the act of June 7, 1924, 43 Stat. 
617, provides as follows: 


(7) That this section shall be deemed to be in effect as of April 6, 
a" * 


The act of May 29, 1928, amended the quoted portion from section 
202, paragraph (f), subsection (1), to read as follows: 


* * * Where a veteran of any war * * * dies after discharge or 
resignation from the service, the Director, in his discretion and with due 
regard to the circumstances of each case, shall pay for burial and funeral 
expenses and the transportation of the body (including preparation of the body) 
to the place of burial, a sum not exceeding $107 to cover such items and to be 
paid to such person or persons as may be fixed by regulations. * * *, 


The latest change in the law as quoted above makes the maximum 
allowance for funeral and burial expenses $107 in lieu of $100, and 
not to exceed $7 for a flag as fixed in the earlier law. The evident 
intent was to eliminate the special allowance of $7 for a flag and to 
add that amount to the total authorized for any item of funeral or 
burial expense (including flag) as might be fixed by regulation. 
The vouchers submitted to this office covering the proposed addi- 
tional payments present the question whether the law may be con- 
strued and applied as authorizing reopening of any case settled prior 
to May 29, 1928, on the basis of $100 maximum for funeral and 
burial and $7 for a flag, so that there may be paid the difference 
between the amount previously allowed for funeral and burial and 
$107. Although the section as amended is applicable to unsettled 
claims on the date of the act, May 29, 1928, for burial of veterans 
of any war dying on or subsequent to April 6, 1917, there is nothing 
expressed or implied in the statute to show an intent to authorize the 


reopening of claims settled for the maximum authorized by the 
earlier laws. 
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Accordingly, it is held that claims may be entertained under the 
amended statute of May 29, 1928, for the reimbursement of funeral 
and burial expenses on the basis of the maximum amount of $107 
only in cases (1) where no claim was settled under any earlier stat- 
ute, and (2) where a claim was settled for only a part of the maxi- 
mum of $100 authorized under the earlier statute. 

Stating it conversely, no claim should be entertained under the 
amended statute on the basis of the maximum amount of $107 where 
a claim was settled prior to May 29, 1928, under the earlier statute 
for the maximum amount of $100. 


(A-13806) 


SUITS—COMPROMISES—INTEREST ON MONEYS WITHHELD 


Where moneys due a claimant under certain contracts were withheld pending 
the adjustment of a suit brought against the claimant on account of an 
indebtedness to the United States, and such suit was settled by the accept- 
ance of an offer in compromise tendered by the claimant, the withholding 
in question was not by the Secretary of the Treasury pursuant to the act 
of March 3, 1875, 18 Stat. 481, but was by the General Accounting Office 
pursuant to section 236 of the Revised Statutes, as amended by section 305 
of the act of June 10, 1921, 42 Stat. 24, and payment of interest on the 
moneys withheld, as contemplated by the act of March 3, 1875, is not 
authorized, there having been no judgment rendered against the United 
States. 

Decision by Comptroller General McCarl, September 13, 1928: 

The H. K. Mulford Co. requests review of settlement No. 014605 
(1), dated August 11, 1928, wherein was disallowed its claim for 
interest on certain claims amounting to $66,360.41. The claim was 
disallowed for the reason that there was no provision in the contracts 
under which the materials or supplies were furnished stipulating 
for the payment of interest and that there was no statute authorizing 
the payment of interest on such claims. 

The facts in the case may be stated as follows: 

On or about August 24, 1923, the United States filed an action at 
law in the United States District Court for the Eastern District of 
Pennsylvania against the H. K. Mulford Co. in the amount of ap- 
proximately $643,542.03, together with interest, because of alleged 
overpayments on account of certain contracts, and the defendant duly 
filed an answer denying the indebtedness. Thereafter, to wit, on 
August 25, 1926, this company entered into an agreement with the 
United States, through the Comptroller General of the United States, 
wherein it was agreed that whereas it was the duty of the Comp- 
troller General of the United States to withhold payments from the 
H. K. Mulford Co. for any amounts that were then due, or might 
thereafter become due, upon contracts or other accounts with the 
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United States, pending the termination of the said suit, that the said 
company, in order that said payments should not be withheld from 
it, agreed and stipulated that as and when any sum should be ascer- 
tained and allowed and become payable to the Mulford Co., there 
should be deposited with the Comptroller General by the Mulford 
Co. bonds and notes of the United States or other Government securi- 
ties in the principal sum equal to the amount or amounts that might 
be due the Mulford Co. In accordance with said agreement there 
was deposited by the Mulford Co. in the Treasury of the United 
States through the Comptroller General two Government bonds of 
the face value of $10,000 each and thereafter claims to the amount of 
approximately $20,000 were allowed and paid to said company. No 
additional bonds or other securities were deposited in accordance 
with the agreement, although it was well known to the Mulford Co. 
that greater sums were due it under contracts with the United States. 
On May 11, 1928, this office was advised by the Solicitor of the 
Treasury that the Secretary of the Treasury, pursuant to the pro- 
visions of section 3469, Revised Statutes, had accepted an offer of the 
Mulford Co. to pay the amount of $48,719.12 in compromise of the 
claim of the United States against Mulford Co., and said amount 
was paid in full and deposited in the Treasury-of the United States, 
and thereupon the outstanding claims of the Mulford Co. against 
the United States were settled and paid without unnecessary delay. 

In the request for review of the settlement disallowing interest 
on said claims ‘reference is made to the act of March 3, 1875, 18 Stat. 
481, which reads as follows: 


That when any final judgment recovered against the United States or other 
claim duly allowed by legal authority, shall be presented to the Secretary of 
the Treasury for payment, and the plaintiff or claimant therein shall be 
indebted to the United States in any manner, whether as principal or surety, 
it shall be the duty of the Secretary to withhold payment of an amount of 
such judgment or claim equal to the debt thus due to the United States; and 
if such plaintiff or claimant assents to such set off, and discharges his judgment 
or an amount thereof equal to said debt or claim, the Secretary shall execute a 
discharge of the debt due from the plaintiff to the United States. But if such 
plaintiff, or claimant, denies his indebtedness to the United States, or refuses to 
consent to the set-off, then the Secretary shall withhold payment of such further 
amount of such judgment, or claim, as in his opinion will be sufficient to cover 
all legal charges and costs in prosecuting the debt of thé United States to 
final judgment. And if such debt is not already in suit, it shall be the duty 
of the Secretary to cause legal proceedings to be immediately commenced to 
enforce the same, and to cause the same to be prosecuted to final judgment 
with all reasonable dispatch. And if in such action judgment shall be rendered 
against the United States, or the amount recovered for debt and costs shall 
be less than the amount so withheld as before provided, the balance shall then 
be paid over to such plaintiff by such Secretary with six per cent interest, 
thereon for the time it has been withheld from the plaintiff. 


In the present case, no final judgment was recovered against the 
United States, the suit brought by the United States against the 
Mulford Co. having been settled by the acceptance of an offer in 
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compromise tendered by the Mulford Co. Therefore the provisions 
of said statute relative to payment of interest would not be for 
application. Furthermore, the withholding in this case was not 
by the Secretary of the Treasury pursuant to the said act of 1875 
but by this office pursuant to the provisions of section 236, Revised 
Statutes, as amended by section 305 of the act of June 10, 1921, 
42 Stat. 24. In this connection see decision of July 7, 1928, A-16762. 

Accordingly, the moneys due the Mulford Co. having been prop- 
erly held up until an adjustment of the suit of the United States 
against the Mulford Co., and there being no provision in the con- 
tracts under which said moneys became due, that payments there- 
under should bear interest, and in the absence of any statutory provi- 
sion for the payment of interest in such cases the settlement disallow- 
ing the interest claimed must be and is sustained. 


(A-23965) 
BURIAL EXPENSES—VETERANS OF ANY WAR 


The term “veterans of any war” appearing in section 201 (1) of the World 
War veterans’ act, as amended by the act of May 29, 1928, 45 Stat. 966, 
authorizing reimbursement for burial expenses, may be broadened by 
phraseology to include veterans actually participating in military occupa- 
tions, expeditions, campaigns, or other disturbances in which armed forces 
of the United States have been called to duty occurring after the termi- 
nation of the World War. 

Where a veteran has an honorable discharge from one period of war service, and 
a dishonorable discharge from another period of war service, burial expenses 
under’ the statute are payable if the veteran was receiving disability com- 
pensation or vocational training by reason of service from which honorably 
discharged, or if the last discharge from war service was honorable; but 
burial expenses are not payabie if the veteran was not receiving disability 
compensation or vocational training and the last discharge from war service 
was dishonorable. The same rule is applicable where the veteran dies while 
receiving hospital treatment under section 202 (10) of the World War vet- 
erans’ act, as amended, 

Burial expenses are not payable in the case of a man who bad no service in 
any war but dies receiving hospital treatment by virtue of an accrued right 
under section 13 of the act of August 9, 1921, 42 Stat. 152, except as a 
sanitary measure if the body should not be claimed and the decedent has no 
available funds against which claim may be made for burial. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 13, 1928: 


Consideration has been given to your letter of July 31, 1928, re- 
questing decision of several questions under, and requesting considera- 
tion and approval of proposed regulations pursuant to, section 201 (1) 
of the World War veterans’ act, as amended by the act of May 29, 
1928, 45 Stat. 966, relative to reinbursement for burial expenses of 
veterans of any war. 

‘Tt’ ° 

The questions may be stated as failows: 

1. Whether the definition of the term “ veteran of any war” may 
be broadened by phraseology to include veterans of military occupa- 
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tions, expeditions, campaigns, or other disturbances in which armed 
forces of the United States have been called to duty, not included 
among those specifically named in prior decisions of this office and 
included in the first part of the definition appearing in section 8101 of 
the proposed regulations, such as the present activities in Nicaragua 
or other military enterprises or expeditions in which the military or 
naval forces hereafter may be engaged. 

2. Whether payment of burial expenses is permissible in the fol- 
lowing cases (quoting from your submission) : 


(a) Where the veteran has an honorable discharge from one period of war 
service, and a dishonorable discharge from another period of war service. 

(b) Where the man has an honorable discharge from one period of war 
service, and a dishonorable discharge from another period of war service, and 
dies while receiving hospital treatment under section 202, subdivision (10), of 
the World War veterans’ act, as amended. 

3. (Quoting from your submission :) 

* * * whether the bureau is authorized as an administrative measure to 
defray the cost of burial in a case where the man had no service in any war, 
but dies while receiving hospital treatment by virtue of an accrued right under 
section 13 of the act of August 9, 1921. 


The remainder of your submission consists of comments on the 
various provisions of the proposed regulation. . 

The questions will be considered and answered in the order stated. 

1. The term “ veteran of any war” was first generally defined in 
decision of this office dated June 11, 1923, 2 Comp. Gen. 791, wherein 
it was held that the term might include (quoting from the syllabus) : 


* * * persons who served in any of the military or naval forces of the 
United States during the Mexican War, the Civil War, the Spanish-American 
War, or the World War, or who served in the military or naval forces of the 
United States actually participating in the Boxer expedition, Cuban pacification, 
Nicaraguan campaign, Vera Cruz expedition, or the punitive expedition into 
Mexico. 


A distinction was drawn between those who served during a period 
of general warfare and those who served during a period of limited 
warfare. The former included all persons who served in any of the 
military or naval forces whether or not participating in the actual 
conflict, while the latter included only those who were members of the 
forces actually participating in the limited warfare. It is only on 
this basis that the addition to the definition proposed may be ac- 
cepted. The term as defined in said decision was obviously limited 
to the end of the World War for the reason that there had been no 
periods of general or limited warfare subsequent thereto. But the 
authority in the statute to reimburse for burial expenses of a “ veteran 
of any war ” under the conditions therein prescribed, is not limited to 
the period of the World War, either prior or subsequent thereto. Ac- 
cordingly, it is proper to so word the definition of the term “ veteran 
of any war” in the regulations as to include persons who served in 

66677°—29——-9 





114 DECISIONS OF THE COMPTROLLER GENERAL 


periods of limited warfare subsequent to the expirationl of the World 
War, such as the present activities in Nicaragua or other military en- 
terprises or expeditions in which the military or naval forces may 
hereafter be engaged. Accordingly, the proposed phraseology is 
proper. See, however, 4 Comp. Gen. 995, 6 id. 327, id. 495, 7 id. 570. 

2. Section 201 (1) of the statute, as amended, fixes as a condition 
precedent for reimbursement of burial expenses of a “ veteran of any 
war ” that he “ was not dishonorably discharged.” The statute does 
not expressly cover a situation where there has been two discharges 
from war service, one honorable and the other dishonorable, so that it 
becomes necessary to refer to other portions of the statute and an- 
alogous situations to determine the apparent intent in this connec- 
tion. Section 23 of the statute, as amended by the act of March 4, 
1925, 43 Stat. 1303, 1304, provides: 


* * * Provided further, That discharge or dismissal or finding of guilt 
for any of the offenses specified in this section shall hot affect the payment of 
compensation or maintenance and support allowance for disabilities incurred in 
or aggravated by service in any prior or subsequent enlistment: * * *, 


Section 201 (1) of the statute, as amended by the act of May 29, 
1928, supra, authorizing payment of burial expenses of “ veteran of 
any war,” provides : 

* * * Provided, That when such person dies while receiving from the 
bureau compensation or vocational training the above benefits shall be payable 
in all cases;,.* *...° 

Therefore, if a person who has been both honorably and dishonor- 
ably discharged from two separate war enlistments is receiving com- 
pensation or vocational training on the basis of disability incurred 
or aggravated by war service in the enlistment from which honorably 
discharged, reimbursement of burial expenses and transportation of 
the body would be authorized. 

It appears also that where a person is dishonorably discharged and 
is permitted to reenlist, the action of the military or naval authori- 
ties in permitting the reenlistment is in a measure a condoning of 
the offense for which the dishonorable discharge was made. It has 
been held that the man does not lose all rights attaching to the 
former enlistment period from which dishonorably discharged if the 
prior enlistment was not fraudulent in its inception. See 2 Comp. 
Gen. 165, 3 id. 61. See also 4 Comp. Gen. 171. Accordingly it 
would appear reasonable to construe the present statute as authoriz- 
ing reimbursement for burial expenses where the last discharge from 
a war service enlistment was honorable notwithstanding that the 
veteran previously had been dishonorably discharged from a war 
service enlistment. But where the last discharge from a war service 
enlistment was dishonorable and there is nothing of record to indicate 
any administrative action condoning the offense for which the dis- 
honorable discharge was made, and the veteran is not receiving any 
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benefits under the World War veterans’ act on the basis of his prior 
enlistment, reimbursement for burial éXpenses is not authorized. 
Question (a) under question 2 is answered accordingly. Also, as 
medical and hospital treatment furnished under section 202 (10) of 
the statute, as amended by the act of July 2, 1926, 44 Stat. 796, is 
authorized only for “ honorably discharged ” veterans of the specified 
wars suffering from the specified diseases, or for “veterans of any 
war * * * not dishonorably discharged,” the same answer applies 
to (b) under question 2. 

3. It is not apparent how such a case as presented in this ques- 
tion could now arise. It is assumed the question does not relate to 
draftees who were the matter of a decision recently as to burial ex- 
penses and hospitalization. Section 13 of the act of August 9, 1921, 
42 Stat. 152, authorized medical and hospital treatment under cer- 
tain conditions for disease or disability incurred or aggravated “ while 
in the active military or naval service of the United States on or 
after April 6, 1917.” This has now been superseded by section 202 
(9) of the World War veterans’ act of June 7, 1924, 43 Stat. 620, 
and as amended by the act of March 4, 1925, 43 Stat. 1307, which 
limits the privileges of the section to those whose injuries or dis- 
eases were incurred or aggravated “ while in the active military or 
naval service of the United States on or after April 6, 1917, and 
before July 2, 1921.” Therefore it would appear that any such 
person would have had war service. But if it has been construed 
that by reason of section 602 of the World War veterans’ act of June 
7, 1924, 43 Stat. 630, that a person who had no World War service 
and was discharged from the military or naval forces after July 2, 
1921, still has an accrued right to such medical or hospital treat- 
ment, there would be for consideration in connection with such cases 
the proviso in section 202 (1) of the act, which is as follows: 


* * * Provided further, That where such person, while receiving from the 
bureau medical, surgical, or hospital treatment, or vocational training, dies 
away from home and at the place to which he was ordered by the bureau, or 
while traveling under orders of the bureau, the above benefits shall be payable 
in all cases * * * 


The words “ such person ” refer to “ veteran of any war.” Accord- 
ingly, if such is the situation, reimbursement of burial expenses would 
not be authorized for the reason that the deceased would not have 
been a “ veteran of any war.” Of course, the burial would be author- 
ized at Government expense as a sanitary measure if the body should 
not be claimed and the decedent had no available funds against which 
claim may be made for burial. If this office has not properly under- 
stood this question, further consideration will be given thereto upon 
your further submission in the matter. 

The provisions of the proposed regulations appear to be within the 
purview of the statute and the discretion therein granted to the 
Director of the Veterans’ Bureau. 
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APPROPRIATIONS—TRANSFER—SERVICES BETWEEN 
DEPARTMENTS AND ESTABLISHMENTS 


As the statutes make no provision for the verification and destruction of can- 

celed farm loan bonds and coupons by any agency other than the Federal 

' Farm Loan Board, there is no authority of law for the administrative 

transfer of any amounts from the special fund under the control of the 

board to the Office of the Register of the Treasury to cover the actual 

expenses incident to the verification and destruction of said bonds and 
coupons in the Office of the Register of the Treasury. 


Cane General McCarl to the Secretary of the Treasury, September 13, 


Consideration has been given to your letter of August 10, 1928, as 
follows: 


The Farm Loan Board has requested that arrangements be made whereby 
the Register of the Treasury will assume charge of the work incident to the 
verification and destruction of all canceled farm loan bonds and coupons from 
time to time. This work has heretofore been done by the board’s own em- 
ployees in Washington, but because of the increased volume and as the Office 
of the Register of the Treasury is better equipped to handle the work, it is 
desired to make the change in the interest of improved and economical admin- 
istration. Owing to the limited amount available for salaries in the Office of 
the Register of the Treasury that office can not undertake the work with the 
consequent increase in expenses for clerical assistance unless the appropriation 
may be reimbursed for the amount of such expenditures. The Farm Loan Board 
is willing to make reimbursement for the actual cost of doing the work in the 
Office of the Register of the Treasury and such actual cost may easily be 
identified and segregated. 

The act of March 5, 1928, making appropriation for the Treasury and Post 
Office Departments for the fiscal year ending June 30, 1929, provides under 
the heading, “ Federal Farm Loan Bureau,” for salaries and expenses, $833,201, 
“payable from assessments upon Federal and joint-stock land banks and Fed- 
eral intermediate credit banks; of which not more ‘than $325,000 may be used 
for personal services in the District of Columbia.” The salaries of the em- 
ployees of the Farm Loan Board in the District of Columbia are paid from this 
special fund. 

Your decision is therefore requested upon the following questions: 

(1) May payments be made from the special fund under the control of the 
Federal Farm Loan Board for the actual expenses incident to the verification 
and destruction of all canceled farm loan bonds and coupons in the Office of 
the Register of the Treasury? 

(2) If such payments may be made, may the amounts thereof be credited as 
repayments to the appropriation “ Public debt service,” from which appropria- 
tion salaries of employees in the Office of the Register of the Treasury are 
paid, instead of depositing such amounts in the Treasury as miscellaneous 
receipts? 

In this connection attention is invited to your decision of September 4, 1924 
(4th Comp. Gen. 258). 


Section 10 of the act of July 31, 1894, 28 Stat. 208, provides: 


* * * ‘The duties of the Register of the Treasury shall be such as are now 
required of him in connection with the public debt and such further duties as 
may be prescribed by the Secretary of the Treasury. 


The act of July 17, 1916, 39 Stat. 360, as amended by the act of 
March 4, 1923, 42 Stat. 1454, provides that the administration of the 
“Federal farm loan act” shall be “ under the direction and control of 
the Federal Farm Loan Board.” Section 17 of the farm loan act, 39 
Stat. 375, provides: 
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That the Federal Farm Loan Board shall have power— 
~ * ~ 7” = © ” 


(j) To exercise such incidental powers as shall be necessary or requisite to 
fulfill its duties and carry out the purposes of this act. 


Section 19 of the Federal farm loan act provides that the Secretary 
of the Treasury shall prepare suitable bonds as the Farm Loan Board 
may approve, to be subject to delivery on their order and that any 
expenses incurred in the preparation, custody, and delivery of such 
bonds shall be paid from any funds in the Treasury not otherwise 
appropriated, subject to reimbursement by the Farm Loan Board 
through assessment upon the farm land banks. 

Section 20 of the act provides: 


The Federal Farm Loan Board shall prescribe rules and regulations concern- 
ing the circumstances and manner in which farm-loan bonds shall be paid and 
retired under the provisions of this act. 


It thus appears that the duty and responsibility of verifying and 
destroying paid and canceled farm-loan bonds and coupons is imposed 
by law on the Farm Loan Board as incidental to the administration 
of the farm loan act and that the character of the duties is such that 
it is required that their actual performance be under direct super- 
vision of the board rather than being incidental to the accemplish- 
ment of a particular result such as might be procured by contract or 


from another Government agency, See 5 Comp. Gen. 757. While it 
is true that under the proposed procedure the work would be per- 
formed under the supervision of the Register of the Treasury, it 
would not be performed under the direct supervision of the Farm 
Loan Board, the administrative agency charged by law with the re- 
sponsibility for its proper performance. In this connection it was 
held by a Comptroller of the Treasury in decision of April 13, 1921, 
27 Comp. Dec. 892, quoting from the syllabus: 


Provisions of the act of May 21, 1920, 41 Stat. 613, authorizing transfer of 
appropriations of one bureau or department of the Government to another for 
procurement of supplies or performance of services was intended merely to 
simplify the accounting between the bureaus or departments by making the 
appropriations involved immediataly available, thereby obviating the necessity 
of awaiting adjustment of appropriations until after performance, and can not 
be considered as a removal of the general restriction that has always prevailed 
that a particular duty imposed on one branch of-the Government by enactment 
of Congress or going to the essence of its existence is not authorized to be trans- 
ferred to another branch by administrative action in the nature of having 
one branch perform services for another. 


In a decision addressed to you July 7, 1923, relative to a requested 
transfer of certain Treasury Department appropriations to be made 
available for expenditure by the superintendent of the State, War, 
and Navy Department Buildings, supposedly for the repair, mainte- 
nance, etc., of buildings under the control of the Treasury Depart- 
ment, it was said: 


The act of May 21, 1920, 41 Stat. 613, is cited as authority for the transfer. 
This statute authorizes transfers of appropriations where services are rendered 
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or supplies furnished by one branch of the Government to another branch. 
The statute is no authority for a transfer of appropriations which in substance 
involves a transfer of the administrative duties imposed by law upon the par- 
ticular department concerned. This is the situation in the matter of the 
present transfer, the whole appropriation made being transferred and thus 
necessitating the performance of the duties of the Treasury Department there- 
under and it is without warrant oflaw. * * * 

The intent of the Congress in requiring estimates and the making of appro- 
priations thereon is the imposition of a duty upon the department to which it 
is made to act and be responsible for the expenditures made under the 
appropriations, 


See also A-8234, March 18, 1925, and A-15080, December 11, 1926, 
holding that the duties of road building, etc., in the national parks, 
imposed by law upon the Interior Department, could not be trans- 
ferred by administrative action for performance by the Bureau of 
Public Roads, Department of Agriculture. 

The statutes cited, supra, specifically authorize you to have pre- 
pared and delivered suitable bonds to the Farm Loan Board, the 
cost of the preparation, custody, and delivery of the bonds to be 
reimbursed by the Farm Loan Board. However, the statutes make 
no provision concerning the verification and destruction of the can- 
celed bonds and coupons by an agency other than the Farm Loan 
Board; and in view of the nature of such duties, it must be held that 
there is no authority of law for the administrative transfer thereof 
from the Farm Loan Board to the Office of the Register of the 
Treasury. 

As you state that the proposed transfer would be in the interest of 
improved and economical administration, it would appear proper 
for you to submit the matter to the Congress for consideration 
whether statutory authority for such transfer of duties should be 
granted with necessary changes in amounts annually appropriated 
to make provision for the increased expenses imposed on the Office 
of the Register of the Treasury, to be reimbursed from funds under 
the control of the Farm Loan Board. 

Your questions are answered accordingly. 


(A-24244) 


TRANSPORTATION OF DEPENDENTS—OVERSEAS STATION— 
MARINE CORPS OFFICER 


Where an officer of the Marine Corps is assigned to permanent duty at an 
overseas station and because of disturbed conditions or the unavailability 
of transportation for dependents to such permanent station it is not 
possible for the dependents to travel thereto, and no transportation is 
furnished the dependents incident to such change of permanent stations, 
for the purpose of transportation of dependents and for that purpose only, 
that station may be ignored and transportation issued from the officer’s last 
permanent station in the United States prior to assignment to permanent 
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station overseas, to his first new permanent station upon assignment to 
duty in the United States or to overseas station to which transportation 
of his dependents is possible or practicable. 7 Comp. Gen. 255 distinguished. 


Comptroller General McCarl to the Secretary of the Navy, September 14, 1928: 
There has been received your letter of August 21, 1928, as follows: 


A question has arisen in detaching Marine Corps personnel from the Asiatic 
Station in connection with furnishing transportation in kind to dependents, and 
a typical case is presented for consideration. 

Under orders dated February 20, 1928, First Lieutenant Howard B. Enyart, 
Marine Corps, was detached from the Marine Barracks, Washington, D. C., 
and transferred to permanent duty in China with the Third Brigade, Marine 
Corps, and under subsequent orders is being transferred from the Third Brigade 
to the Marine Corps base, naval operating base, San Diego, Calif., for duty. 

Under date of January 14, 1928, First Lieutenant Enyart requested that 

transportation be furnished dependent wife, Frances May Enyart, from his 
last duty station, Marine Barracks, Washington, D. C., to Tientsin, China, his 
new station. On May 17, 1928, transportation in kind was furnished Mrs. 
Mnyart from Washington, D. C., to San Francisco, Calif., on Government Re- 
quests for Transportation Nos. M43727 and 43728, thence via U. S. Army 
transport U. 8. Grant, sailing June 8, 1928, to Manila, P. 1L., for further trans- 
portation to China via first available Government transportation. 

On May 15, 1928, the Marine Corps notified the commander in chief, Asiatic, 
that two officers, fifty-six dependents of officers, and twenty-three dependents 
of noncommissioned officers were being furnished transportation via the U. 8. 
Grant sailing from San Francisco, Calif., June 8, 1928, and requested that the 
Marine Corps be advised as to what arrangements could be made to transport 
these persons from Manila, P. I., to Shanghai and Tientsin, China. 

F ae receipt of this radiogram the commander in chief, Asiatic, replied as 
ollows: 

“* * * Regarding transportation to Shanghai and Tientsin eighty-one 
dependents officers and noncommissioned officers arriving Manila U. 8. Grant 
twenty-nine Jane period account conditions present orders in effect this station 
do not permit dependents transportation farther north than Shanghai period 
special voyage by Chauwmont Manila to Shanghai impossible due necessity re- 
turn this vessel northern area period next possible Government transportation 
via naval transport Henderson not yet scheduled but estimated departure from 
Manila for Shanghai twenty August allotment such transportation total of 
eighty passengers space subject to priority * * *.” 

Upon receipt of the above radiogram the Marine Corps wrote the depend- 
ents who held such transportation as follows: 

“In view military situation commander in chief, Asiatic, has advised will 
not permit transportation of dependents farther north than Shanghai period 
probably necessary lay over in Manila probably two months or more period do 
not advise dependents going Far Bast present time period inform whether 
you desire transportation in June.” 

Upon receipt of this information Mrs. Enyart canceled transportation already 
provided. 

In view of the circumstances above set forth a decision is requested as to 
what transportation in kind may be furnished Mrs. Enyart by the Marine 
Corps—specifically, whether such transportation may be furnished her from 
Washington, D. C., the original duty station of Lieutenant Enyart, to San 
Diego, Calif., his new duty station. 


It appears that by orders dated March 27, 1927, addressed to Lieu- 
tenant Enyart, Marine Barracks, Washington, D. C., he was directed 
to proceed to the navy yard, Philadelphia, Pa., and report to the 
commandant and commanding officer, Sixth Regiment, for special 
temporary duty beyond seas with that organization; that by orders 
dated March 28, 1927, the commanding officer of the Sixth Regiment 
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was directed to proceed to the Far East with his command and upon 
arrival to report to the commander in chief, Asiatic Fleet, for special 
temporary duty beyond the seas; and that by orders dated February 
21, 1928, effective March 1, 1928, certain officers, including Lieutenant 
Enyart, were detached from their permanent stations in the United 
States and’ assigned to duty on the Asiatic Station. As at that time 
Lieutenant Enyart was on special temporary duty at Tientsin, the 
effect of the latter order was to make that place his permanent 
station. 

Accordingly, Mrs. Enyart was furnished transportation requests 
for transportation from Washington, D. C., to San Francisco, Calif., 
and while the Marine Corps was endeavoring to secure further trans- 
portation for her to Tientsin, China, information was received from 
the commander in chief, Asiatic Station, that on account of the con- 
ditions orders in effect on that station did not permit dependent’s 
transportation farther north than Shanghai. Upon this informa- 
tion being communicated to Mrs. Enyart, she returned for cancella- 
tion the transportation requests that had been furnished her. 

It thus appears that upon a permanent change of station of the 
officer the situation as to transportation was such that no transporta- 
tion could be availed of by his dependents. Such a situation would 
also arise where the department, as in Nibecker’s case, A-22281, Apri? 
25, 1928, declined to furnish transportation for dependents to the 
new station because of disturbed conditions. 

While the law limits transportation for dependents between the 
old and the new station, and other than the last permanent station 
may not be used as a basis for furnishing transportation for depend- 
ents, 7 Comp. Gen. 255, yet where disturbed conditions at the officer’s 
permanent station outside the limits of the United States prevent the 
travel of his dependents to such permanent station and no transpor- 
tation is furnished the dependents incident to such change of perma- 
nent stations, for the purpose of transportation of dependents and 
for that purpose only, that station may be ignored, and transporta- 
tion issued from the officer’s last permanent station in the United 
States prior to assignment to permanent station overseas to his first 
new permanent station upon assignment to duty in the United States 
or to overseas station to which transportation of his dependents is 
possible or practicable. 

This construction of the law does not modify the view expressed in 
7 Comp. Gen. 255, and the construction of the law in that case is 
applicable to any case where, for the personal convenience of the 
officer or his dependents, they do not travel to his permanent station. 
In this case the situation is that no transportation could practicably 
be furnished to the permanent station overseas, and the effect is the 
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same as though none were authorized. When the officer is assigned 
a permanent station to which his dependents can travel, the law 
reasonably permits the issuance of transportation for their travel 
between the two permanent stations between which travel is prac- 
ticable or possible. In such a case the intermediate permanent sta- 
tion to which the dependents were not permitted to travel or there 
were no available means for travel, for the purpose of transportation 


only, is not a “permanent station.” Your question is answered 
accordingly. 


(A-24169) 


SEAMEN, SHIPWRECKED AMERICAN—PAYMENT FOR RELIEF 
SERVICES UNDER PAROL AGREEMENT 


Where shipwrecked seamen from an American fishing schooner lost at sea 
landed on an island in Alaska, and the collector of customs at Juneau, 
through a United States commissioner, by parol agreement chartered a 
private gas motor boat to carry food and clothing to the seamen and to 
bring them to an Alaskan port, from where they were subsequently returned 
to the port in the United States whence they had sailed, and the price to be 
paid for the services was not fixed in the agreement, the owner of the 
relief boat is entitled to reeover from the United States, upon a showing 
of satisfactory performance, the fair and reasonable value of the services 
so rendered. 7 Comp. Gen, 435, distinguished. 


Decision by Comptroller General McCarl, September 15, 1928: 

J. A. Johnson, of Kodiak, Alaska, on August 6, 1928, requested 
review of settlement No. 0181461, dated June 6, 1928, wherein he was 
allowed only $20 on his claim of $340 for services performed in 
February, 1928, with his gas motor boat Olive and its crew of two 
members, in carrying supplies from Kodiak, Alaska, to Port Hobron 
and Kaguyak, Kodiak Island, Alaska, for the relief of 10 ship- 
wrecked seamen who had landed on Kodiak Island in a lifeboat from 
the American fishing schooner Alaska, which had been lost at sea, 
and in transporting said, seamen to Kodiak, Alaska, in his boat 
Olive, at the request of the United States commissioner located at 
Kodiak, acting for and on behalf of the collector of customs at 
Juneau, Alaska. 

Claimant contends that the amount claimed is a fair and reason- 


able charge for the services rendered which he has itemized as 
follows: 


Use of gas motor boat, 4 days @ $75 per day 
Services of the crew (2 men), 4 days @ $5 each per day 


Total amount of claim 


The claimant’s statement of facts relative to his employment to 
transport the 10 shipwrecked seamen from Port Hobron and Kagu- 
yak to Kodiak, Alaska, in his gas motor boat Olive, the services per- 
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formed, and the charges claimed therefor, is set forth in his affidavit, 
dated July 20, 1928, as follows: 


February 23rd, 1928, about 8.00 p. m., A. F. Stowe, the U. 8. Commissioner 
residing here, called me to his office and exhibited to me a wireless message, of 
which the following is a true and correct copy: 


U. S. NavaL COMMUNICATION SERVICE 
Kodiak, Alaska, February 23rd, 1928 


Port Hopron, ALaskKa, 23rd. 
UNITED STATES COMMISSIONER, 
Kodiak, Alaska: 

Halibut schooner Alaska wrecked on southeast end Kodiak Island. Ship 
total loss. Stop. Crew saved; eight men at Kaguyak Bay; two at Port 
Hobron. Stop. Please send vessel to pick up crew stopping at Port Hobron 
on way. Stop. No food at Kaguyak; help needed at once. 

CONRAD PETERSEN, 
Master, 2225. 


The said commissioner then told me to hold myself ready to go to the rescue 
of the eight men at Kaguyak Bay on the morning tide. The next morning, 
before sailing, he showed me a wireless message from John C. McBride, col- 
lector of customs, of which the following is a true and correct copy: 


U. 8. NavaL COMMUNICATION SERVICE 
Kodiak, Alaska, February 24th, 1928 


5 WUW—53 OB 1, EXT RUSH. 
JUNEAU, Ats., 24th. 
COMMISSIONER, Kodiak, Alaska: 

Your action approved in sending relief vessel to assistance of crew schooner 
Alaska. Stop. When crew arrives please furnish them with board and lodging 
at reasonable price. Stop. If crew wish return Ketchikan send on Watson 
and their transportation will be furnished purser at Seward. Stop. Send all 
bills, in duplicate, here. 

McBripg, 1720. 


I left Kodiak Harbor the morning of February 24th, 1928, and after a perilous 
voyage arrived at Port Hobron the next a. m. There I was told by Conrad 
Petersen, master of the wrecked schooner Alaska, that he and another member 
of his crew had taken their lives in their hands and had rowed from Kaguyak 
Bay to Port Hobron in a small dory belonging to a native in order to reach 
the private wireless station to send a §. O. 8S. call to Kodiak. 

On account of the prevalence of a high wind and a storm at sea and the 
dangerous coast I was compelled to remain at Port Hobron until the morning 
of the 26th, when I sailed to Kaguyak Bay, picked up the eight wrecked sea- 
men, and brought them to Kodiak, Alaska. I also furnished them with board 
at my own expense during the trip, which consumed two days. I then turned 
them over into the care and custody of said U. 8. commisioner, who made 
arrangements for their board and for clothing and also for their transportation 
to their home port, all of which iatter bills I am informed, and verily believe, 
have been allowed by the Government. 

The $20.00 allowed me, the check for which I am returning, would not pay 
for more than one-sixth of the oil consumed on the trip. My original charge 
was for $340.00, to wit: $75.00 per day for the use of my boat and my own 
services and $5.00 per day each for the two members of my crew, which amount 
and charge has always been allowed me by the Territorial government. My 
boat was the only seaworthy vessel in Kodiak, and it is my belief that the 
eight men above referred to would have lost their lives had I not gone to their 
rescue, 


The facts relative to the sinking of the American halibut fishing 
schooner Alaska on February 18, 1928, off the coast of Kodiak Island, 
Alaska, and the landing of the shipwrecked crew at the Indian village 
of Kaguyak, Kodiak Island, Alaska, on February 19, 1928, and their 
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subsequent removal to Kodiak, Alaska, by direction of the United 
States commissioner located at Kodiak, Alaska, are set forth in the 
statement of John C. McBride, collector, United States Customs Serv- 
ice, at Juneau, Alaska, dated April 3, 1928, as follows: 


According to information given this office by U. S. Commissioner A. F. Stowe, 
of Kodiak, the crew of the Alaska got ashore at the little Indian village of 
Kaguyak at 2 a. m., Feb. 19th. The vessel struck in a blinding snowstorm and 
filled so quickly that none of the crew were able to save any clothing other 
than that in which they were dressed, and no ship’s supplies. As there were 
no means of communication with the outside world from Kaguyak, some of the 
crew secured the services of fishermen to assist them rowing a skiff to Port 
Hobron, where a cannery had a wireless station by which they communicated 
the disaster to the U. S. commissioner at Kodiak. The message to the com- 
missioner stated the crew at Kaguyak were without necessary food or change 
of clothing. He therefore immediately chartered the gas boat Olive, of Kodiak, 
and sent her with supplies to the relief of the crew and to bring them to Kodiak. 
Commissioner Stowe immediately wired this office for instructions, and he was 
requested to furnish lodging and subsistence to the shipwrecked men. These 
bills, therefore, cover supplies ordered by Commissioner Stowe and sent out 
on the relief boat Olive; also for services of the ga. s. Olive and labor in con- 
nection with the rescue of these seamen, as follows: 


Capt. J. A. Johnson, 4 days use of ga. s. Olive and 4 days work of the 
Cee ee ee nse eee Ee eed eee, 


Sections 4577, 4578, and 4579, Revised Statutes, make provisions for 
the relief and transportation to the United States of American sea- 
men who may be found destitute within any United States consular 
district in foreign countries. Section 4526, Revised Statutes, as 


amended by the act of December 21, 1898, 30 Stat. 755, provides that 
seamen whose services terminate before the period contemplated in 
their employment agreement, because of the loss of the vessel, shall 
be considered as destitute seamen within the provisions of sections 
4577, 4578, and 4579, Revised Statutes. Prior to the fiscal year 1887 


annual appropriations were made for the “relief and protection of 


American seamen in foreign countries,” but by the act of May 28, 
1896, 29 Stat. 186, the appropriation was extended so as to include 
relief and protection to “ shipwrecked American seamen in the Terri- 
tory of Alaska.” The appropriation for such relief of shipwrecked 
seamen for the fiscal year 1928, act of February 24, 1927, 44 Stat. 
1183, is made in the following terms: 


For relief, protection, and burial of American seamen in foreign countries, in 
the Panama Canal Zone, and in the Philippine Islands, and shipwrecked Ameri- 
can seamen, in the Territory of Alaska, in the Hawaiian Islands, in Porto Rico, 
and in the Virgin Islands, $100,000. 


The procedure of administering relief to destitute American seamen 
in foreign countries is governed by the laws above referred to and 
the consular regulations based thereon. Generally, such relief is 
furnished by the United States consular officers in whose districts the 
seamen are found, or payment is made to the person furnishing relief 
by settlement of the General Accounting Office on the consular certifi- 
cates or other evidence establishing that relief has been furnished. 
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There are no consular officers in the Territory of Alaska, but the 
appropriation is specifically available for the relief and protection 
of shipwrecked American seamen in Alaska, and the procedure for 
furnishirig such relief and protection would be a matter for adminis- 
trative regulation. 8 Comp. Dec. 545, 549. 

The facts of record distinguish the claim under consideration here 
from the one involved in the decision of January 25, 1928, 7 Comp. 
Gen. 435, wherein it was held that a vessel rescuing seamen from a 
wrecked or abandoned American fishing schooner, or picking them up 
at sea thereafter, and transporting them to a foreign port and turn- 
ing them over to the United States consular officer, was entitled to 
only the compensation provided by section 290 of the consular regula- 
tions, the maximum amount of which is fixed at 50 cents per day for 
each rescued seaman for the number of days required in transporting 
them to port. 

In the instant case, it appears that the United States Customs 
Service furnished relief and protection to the 10 shipwrecked seamen 
from the lost American fishing schooner Alaska after they had landed 
in their own lifeboat on Kodiak Island, Alaska, and prior to their 
being returned to Seattle, Wash., the port from which their lost vessel 
had sailed. Inquiry at the office of the Director of Customs, Treasury 
Department, discloses that no regulations or general instructions have 
been issued to the officers of the United States Customs Service in 
Alaska relative to the relief and protection to be furnished to ship- 
wrecked seamen in Alaska. The practice generally observed by the 
officers of the Customs Service there appears to be to render necessary 
relief and protection to all shipwrecked American seamen in Alaska 
and to arrange for their return to a United States port, a report of 
the matter being forwarded by the collector of customs involved to 
the State Department, together with a list of the necessary expenses 
incurred, in order that payment of all claims in connection therewith 
for which the Government is liable may be made from the appropria- 
tion for relief of American shipwrecked seamen in Alaska, which 
appropriation is under the administrative control of the State 
Department. 

The facts here show that immediately upon receipt of information 
that the shipwrecked seamen from the lost American fishing schooner 
Alaska had landed on Kodiak Island, Alaska, the United States com- 
missioner at Kodiak communicated with the collector of customs at 
Juneau, Alaska, who authorized him to send a relief vessel to bring 
the shipwrecked seamen to Kodiak, Alaska, and to furnish them with 
necessary food, clothing, and shelter, until they could be returned to 
Seattle, Wash. Accordingly, said United States commissioner 
chartered from claimant his gas motor boat Olive, of Kodiak, Alaska, 
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with its crew of two men, to carry the necessary food and clothing 
to the shipwrecked seamen at Port Hobron and Kaguyak, Alaska, 
and to bring such seamen to Kodiak, Alaska. The boat Olive, with 
the supplies, left Kodiak, Alaska, on February 24, 1928, and went to 
Port Hobron and Kaguyak, Alaska, where the 10 shipwrecked sea- 
men were waiting, and delivered the supplies to them. The return 
voyage to Kodiak, Alaska, with the 10 shipwrecked seamen, was com- 
pleted February 29, 1928. It required six days for the round-trip 
voyage inasmuch as there were delays of two days on account of a 
storm at sea while the relief boat was at Port Hobron and Kaguyak, 
Alaska. 

The claim for services of the boat Olive and its crew in carrying 
the supplies furnished by the Government to the t0 shipwrecked 
seamen at Port Hobron and Kaguyak, Alaska, and in transporting 
these seamen to Kodiak, Alaska, appears to have arisen under a 
parol agreement in the nature of a contract in which all the terms 
were agreed to between the parties excepting the amount of com- 
pensation. The services appear to have been performed in a satis- 
factory manner. It has been held by the courts and by decisions of 
this office that when a parol contract has been wholly or partially 
performed on one side the party performing is entitled to recover 
the fair value of his property or service as upon an implied contract 
for a guantum meruit. . See Clark v. United States, 95 U. S. 539; 
St. Lowis Hay Co. v. United States, 191 U. S. 159; 7 Comp. Dec. 365; 
8 id. 526; 9 id. 700; and 24 id. 226. Inasmuch as the services con- 
tracted for were actually performed and the Government received the 
benefit thereof, the claimant is entitled to payment of a fair and 
reasonable price for such services. 

The claimant has fixed the value of the services performed under 
the parol contract at $340, and the payment of that amount for 
such services has been recommended by the collector of customs at 
Juneau, Alaska, and approved by the Department of State. The 
evidence appears to establish that $340 is a fair and reasonable 
amount for the services performed by the claimant for the Govern- 
ment with his boat Olive and its crew during the period of February 
24 to 29, 1928, inclusive, as above set forth. 

Therefore, upon review, the settlement No. 0181461, dated June 
6, 1928, is revised so as to show $340 due to the claimant, instead of 
the $20 therein stated, for the services rendered. 

The Treasurer’s check No. 219768 for $20, which accompanied 
claimant’s request for review of the settlement, will be returned to 
the claimant and an additional check for $320 to cover the amount 
herein allowed will issue to him in due course. 
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No costs in judgments against the United States for refund of internal-revenue 
taxes may be recovered except in the discretion of the court, and then only 
for witness fees and fees paid the clerk as provided in section 152 of the 
Judicial Code of March 3, 1911, 36 Stat. 1138. 

Costs recovered in judgments against collectors of internal revenue, for which 
certificates of probable cause have been issued, may be paid when under the 
judicial procedure of the particular jurisdiction costs follow the judgment. 

Interest on judgments against either the United States or collectors of internal 
revenue for refund of taxes erroneously collected may be allowed by the 
court under section 615 of the act of May 29, 1928, 45 Stat. 877, on and after 
July 29, 1928, “from the date of the payment or collection” for which a 
judgment was entered “to a date preceding the date of the refund check 
by not more than 30 days.” Such judgments should show that they bear 
interest, and same will thereafter be computed on the amount of the 
judgment as provided in said statute. 

No judgments against collectors of internal revenue for refund of taxes 

erroneously collected may be paid unless and until certificates of probable 

cause are furnished as provided in section 989 of the Revised Statutes. 


Comptroller General McCarl to the Secretary of the Treasury, September 17, 
1 





There has been received your letter of August 15, 1928, IT:C:- 
CC-ECW, in which reference is made to decision of December 31, 
1925, and reconsideration thereof dated February 29, 1928, to the 
effect that (1) judgments against the United States for refund of 
internal-revenue taxes should be forwarded to this office for settlement 
in accordance with the act of February 18, 1904, 33 Stat. 41; (2) 
judgments against collectors for refund of such taxes should be paid, 
when a certificate of probable cause has been issued, together with 
interest and cost of suit by the Commissioner of Internal Revenue 
under the authorization given him by the second division of section 
3220, Revised Statutes, as amended; and (3) judgments against 
collectors by reason of anything done by them not involving refund 
of taxes should be submitted to this office for certification to Congress, 
You now request decision (a) whether there may be approved for 
payment interest and/or costs, irrespective of whether same are 
included in the judgments and irrespective of whether the judgments 
are against the United States or collectors; and (b) whether judg- 
ments against collectors for refund of internal-revenue taxes may be 
paid when not supported by certificates of probable cause. 

With respect to the matter of costs in suits against the United 
States, you refer to the general rule that costs follow the judgment 
in litigation between private parties. However, the rule is different 
where the United States is concerned. The liability of the United 
States for the payment of costs was epitomized by the Supreme Court 
of the United States in United States v. Chemical Foundation Com- 
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pany, 272 U. S. 1, reversing the judgment of the lower court against 
the United States for costs, as follows: 


The general rule is that, in the absence of a statute directly authorizing it, 
courts will not give judgment against the United States for costs or expenses, 
United States v. Hooe, 3 Cranch 738, 91, 92; Shewan and Sons v. United Siates, 
267 U. 8. 86; United States v. Davis, 54 Fed. 147, 152 et seq. But the Founda- 
tion insists that under equity rule 50, taken with the consent of counsel and 
the orders, the court was authorized to direct that these items be taxed as 
costs and to give judgment against the United States therefor. 

Equity rule 50 in general terms provides that stenographers’ fees shall be 
fixed by the court and taxed as costs, but it does not specify costs or judgment 
for money against the United States. The rule does not mention the United 
States and does not affect the sovereign prerogative not to pay costs. Congress 
alone has power to waive or qualify that immunity. But no statute authorizes 
the giving of judgment against the United States for these items or authorizes 
the Attorney General or other counsel in the case to consent to such a judg- 
ment. No such authority is necessary for the proper conduct of litigation on 
behalf of the United States, and there is no ground for implying that 
authority. It follows that the direction for judgment against the United 
States for costs can not be sustained. * * 


The jurisdiction of courts to sateteie suits against the United 
States for refund of internal-revenue taxes is by virtue of the Tucker 
Act of March 3, 1887, 24 Stat. 505, 508, as amended by section 24, 
paragraph 20, and sections 136 to 187, inclusive, of the Judicial Code 
of March 3, 1911, 36 Stat. 1093, 1135-1143, and by section 1310. (c) 
of the act of November 23, 1921, 42 Stat. 311. . Section 15 of the 1887 
act and section 152 of the 1911 act are in similar language as follows: 


If the Government of the United States shall put in issue the right of the 
plaintiff to recover the court may, in its discretion, allow costs to the prevailing 
party from the time of joining such issue. Such costs, however, shall include 
only what is actually incurred for witnesses, and for summoning the same, and 
fees paid to the clerk of the court. 


It is clear from the express language of the statute that no cost in 
suits against the United States may be allowed except in the discre- 
tion of the court and then only when the United States has put in 
issue the right of the plaintiff to recover and for lawful expenditures 
made by the plaintiff for witnesses and for summoning same and for 
fees paid to the clerk of the court. 

Suits against collectors for refund of internal-revenue taxes were 
originally maintained on common-law principles. - H/liott v. Swart- 
wout, 10 Pet. 150; Philadelphia v. Collector, 5 Wall. 720. The right 
to maintain such suits was subsequenty recognized and regulated by 
statute. See sections 3226, 3227, and 3228, Revised Statutes. Judg- 
ments in such cases are not against the United States but it is pro- 
vided in section 989, Revised Statutes, that: 


When a recovery is had in any suit or proceeding against a collector or 
other officer of the revenue for any act done by him, or for the recovery of 
any money exacted by or paid to him and by him paid into the Treasury, in 
the performance of his official duty, and the court certifies that there was 
probable cause for the act done by the collector or other officer, or that he 
acted under the directions of the Secretary of the Treasury, or other proper 
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officer of the Government, no execution shall issue against such collector or 
other officer, but the amount so recovered shall, upon final judgment, be provided 
for and paid out of the proper appropriation from the Treasury. 


The certificate of probable cause converts a judgment against a 
collector into one for all substantial purposes against the United 
States. See Klock Produce Company v. Hartson, 212 Fed. Rep. 758. 
The court said in United States v. Sherman, 98 U. 8. 567, with respect 
to a certificate of probable cause, that: 


The act of Congress enacts that when the certificate of probable cause is 
given, the amount recovered shall, upon final judgment, be paid out of the 
appropriation from the Treasury. When the certificate is given, the claim of 
the plaintiff in the suit is practically converted into a claim against the 
Government. But not until then. 


Section 3220, Revised Statutes, as amended by the act of February 
24, 1919, 40 Stat. 1145, authorized repayment to a collector of— 


* * * the full amount of such sums of money as may be recovered against 
him in any court, for any internal revenue taxes collected by him, with the cost 
and expenses of suit. * * * 


The history and development of the right of action against 
collectors for refund of taxes erroneously or illegally collected, the 
provision for assumption of liability by the United States therefor, 
and the provisions for payment of such judgments show clearly that 
costs which follow as a part of a judgment against a collector may 
be paid by the United States, the costs generally following the judg- 
ment either by direction of the court or by express statutory provision 
of the particular judicial jurisdiction. 

The rule with respect to interest on judgments for refund of taxes 
erroneously or illegally collected, whether the judgments be against 
the United States or collectors is stated in section 615 of the revenue 
act of May 29,1928, 45 Stat. 877, amending section 177 of the Judi- 
cial Code and previding, in pertinent part, as follows: 


(b) In any judgment of any court rendered (whether against the United 
States, a collector or deputy collector of internal revenue, a former collector 
or deputy collector, or the personal representative in case of death) for any 
overpayment in respect of any internal revenue tax, interest shall be allowed 
at the rate of 6 per centum per annum upon the amount of the overpayment, 
from the date of the payment or collection thereof to a date preceding the date 
of the refund check by not more than thirty days, such date to be determined 
by the Commissioner of Internal Revenue. 


Judgments for refund of internal revenue taxes, whether against 
the United States or collectors, entered on and after June 29, 1928, 
the date the above-quoted provision became effective, should carry 
interest as a matter of course from the date of the payment or collec- 
tion which is recovered in the judgment to a date preceding the date 
of the check in payment of the judgment by not more than 30 days. 
The judgment in such cases should show the date of payment or col- 
lection of the taxes for which the judgment is entered and should 
state “ with interest.” The matter then is one of mathematical com- 
putation of interest on the amount of the judgment from the date 
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of payment or collection to a date not less than 30 days preceding the 
issuance of the check in payment thereof, such date to be determined 
by the Commissioner of Internal Revenue. 

With reference to the second question as stated in the first para- 
graph hereof, it is suggested in the request for decision that while 
the practice had been to defer payment of judgments against collec- 
tors until and unless certificates of probable cause provided by sec- 
tion 989, Revised Statutes, are submitted, the practice sometimes 
resulted in the payment of interest pending receipt of the certificates 
of probable cause which did not accompany the judgments and it 
was thought that under the principles of United States v. Frerichs, 
124 U. S. 315, the Government could waive the requirement that a 
certificate of probable cause be submitted before payment by the 
United States of judgments against collectors. A careful examina- 
tion of the Frerichs case will disclose that the decision in said case 
did not hold that the Government may waive the requirement that a 
certificate of probable cause be submitted before payment by the 
United States of a judgment against a collector. While in that case 
there had been a judgment against the collector in the United States 
Circuit Court for the Southern District of New York, the suit in 
the Court of Claims, which was carried to the United States Supreme 
Court on appeal, was not for the collection of the former judgment 
but merely for the recovery of the value of property seized for alleged 
violation of the internal revenue laws and was based not on section 
989, Revised Statutes, but on an allowance of the claim by the Com- 
missioner of Internal Revenue, with the approval of the Secretary 
of the Treasury, under section 3220, Revised Statutes, and the court 
held that payment of the amount thus allowed to the owner of the 
property seized was authorized. 

It is only by the certificate of probable cause, as held in United 
States v. Sherman, supra, that liability for a judgment against the 
collector may be shifted to the United States and section 989, Revised 
Statutes, does not contemplate that liability for such judgments shall 
be assumed by the United States in the absence of a certificate of 
probable cause. This procedure may now be administratively un- 
desirable but as the law now stands no judgments against collectors 
may be paid by the United States unless and until certificates of 
probable cause are furnished in accordance with prior practice and it 
would seem that proper instructions to United States attorneys may 
result in such certificates being promptly secured in proper cases and 
forwarded with certified copies of final judgments so as to prevent 
the unnecessary accumulation of interest. The matter may also be 
viewed as one making it incumbent upon the collector in his own 
66677°—29-—10 
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interest to have the judgment and the procuring of the certificate 
of probable cause brought to attention without delay. 
Your questions are answered accordingly. 


(A-19379) 
DISBURSING OFFICERS—LIABILITY—PRIORITY OF DEBTS 


Where an unauthorized payment is made from public funds the responsible 
disbursing agent, with his surety, is first to be looked to for payment to the 
United States, the matter being one of the fiduciary failing to account, to 
the extent of the unauthorized payment, for the public funds advanced 


to him. 

The absolute liability of a Government disbursing officer, with his surety, may 
not be controlled by regulations of the department under which the 
disbursing officer is serving. 

Neither local laws of a State, nor any department or official of the United 
States, by regulation or otherwise, may create priority, as against the 
United States, in favor of a disbursing agent or other creditor of a com- 
mon debtor with respect to assets of the debtor in process of liquidation, 
and the one having control of such assets is, in that connection, a 
trustee for the United States until the debts due are satisfied, failure on 
his part first to satisfy the debts due the United States making him liable 
therefor in his Own person and estate. 

There is no obligation on the Government accounting officers, in the settle 
ment of claims and demands by the United States or against it, or of 
accounts in which the United States is concerned, to assist a disbursing 
officer in recovering unauthorized payments made by him from public 
funds by crediting in his official accounts amounts otherwise allowable 
to the same payee, and such credit in favor of a disbursing officer should 
not be made where the interests of the United States would be prejudiced 
thereby. 


Decision by Comptroller General McCarl, September 18, 1928: 

The Army Finance Officer at Fort Benning, Georgia, as custodian 
of the retained disbursing records of Maj. Benjamin L. Jacobson, 
F. D., United States Army, has applied for review of settlements 
Nos. M-16749-W and M-20638-W, dated December 23, 1925, and 
June 28, 1926, respectively, wherein aggregate credits have been dis- 
allowed of $12.59, representing overpayments made by Major Jacob- 
son of $6.30 to Private John W. Nichols, on voucher No. 615, Decem- 
ber, 1923; of $4.19 to Private William Whitson on voucher No. 29, 
March, 1924; and of $2.10 to Private Arthur S. Kent on voucher 
No. 533, February, 1924. 

It appears Privates Nichols and Kent each fraudulently reenlisted 
in the Army subsequent to the enlistment in which they were serving 
when overpaid by Major Jacobson, Nichols having been discharged 
on the ground of fraud and Kent being a deserter at large from 
such reenlistments; it appears also that Private Whitson deserted 
from the enlistment in which he was serving when overpaid by 
Major Jacobson and at the time of such desertion there was but 
$2 due him for pay whereas he owed the United States $27.49 for 
clothing. 
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The questions presented by the application for review are (1) 
whether the $2 due Whitson at the date of his desertion may be ap- 
plied to the credit of Major Jacobson as a partial offset to the $4.19 
overpayment made by him, and (2) whether there may be applied 
from the appropriations for pay and allowances current during the 
fraudulent reenlistments of Nichols and Kent, on the theory of ad- 
vances of pay to that extent under those reenlistments, amounts suffi- 
cient to cover the overpayments made to them by Major Jacobson in 
their prior enlistments. 

The contention in the application for review appears to be that 
a disbursing officer who has made an overpayment from public 
funds has the same relative status toward his debtor as exists between 
the United States and its debtors and that where the same person 
is debtor both to the United States and to a disbursing officer, in his 
official capacity, the matter of priority in having their debts satis- 
fied out of assets of the common debtor, as between the United 
States and the disbursing officer, is a matter subject to be controlled 
by regulations of the department under which the disbursing officer 
is serving, there being cited in this connection Army Regulations 
385-2440. 

At the outset it seems necessary to explode a theory which not only 
is the basis of the present application, but which seems recently to 
have been all too generally entertained and advanced on behalf of 
disbursing agents of the Government, and that is, that when an 
overpayment is made from public funds by such a disbursing agent, 
the payee thereof, and not the disbursing agent responsible for such 
overpayment, is first to be looked to for payment to the United 
States. The fallacy of this view recently has been pointed out in 
several decisions of this office and it should be apparent that in such 
a situation the very nature of the disbursing officer’s relationship and 
the necessities of the accounting system require that the disbursing 
officer be held liable for his overpayments, but where the interests of 
the United States require, assistance is afforded to disbursing officers 
in recovering overpayments made by them by crediting amounts that 
are allowable on other accounts to the samé payee to satisfy a defi- 
ciency in a disbursing account. 6 Comp. Gen. 404; 7 id. 4; id. 797; 
letter to the Attorney General, October 4, 1921, 2 MS. Comp. Gen. 
137. There is no obligation on the accounting officers, however, to 
make such an adjustment in favor of the disbursing agent and it 
should not be made where the interests of the United States may be 
prejudiced thereby. See 7 Comp. Gen. 64. 

The situation is simply one in which the United States, through its 
accounting officers, may hold the disbursing officer, with his surety, 
and the payee jointly and severally liable and may act against either 
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or all as debtor to the United States, and the liability of the disburs- 
ing officer, or of his surety, is not subject either to be enlarged or 
restricted in this respect by regulations of the department in which 
he is serving. Meads v. United States, (Mich. 1897) 81 Fed. Rep. 
684, 26 C. C. A. 229. 

Ordinarily the right of the United States to priority of payment 
of debts due it does not stand upon any sovereign prerogative, but is 
exclusively founded on the actual provisions of its statutes. United 
States v. State Bank of North Carolina (1832), 31 U. S. (6 Pet.) 
29; 8 L. Ed. 308; Peoples’ National Bank vy. Corse (1916), 102 S. W. 
917, 183 Tenn. 720. The first enactment on the subject is in the duty 
collection act of Congress of August 4, 1790, and a history of this 
and subsequent enactments and a complete annotation of the authori- 
ties will be found in the note to the case of State v. Foster, 29 L. R. 
A. 226-250. These earlier statutes now have been reenacted and are 
in force as sections 3466, 3467, and 3468 of the Revised Statutes, 
section 3467, providing as follows: 


Every * * * person, who pays any debt due by the person or estate 
from whom or for which he acts, before he satisfies and pays the debts due to 
the United States from such person or estate, shall become answerable in his 
own person and estate for the debts so due to the United States, or for so 
much thereof as may remain due and unpaid. 


Under this statute the “ person,” whether an officer of the United 
States or in whatever capacity he may be acting, having assets of 
the insolvent debtor under his control, is, with respect to such assets 
of the debtor, a trustee for the United States until the debts due it 
are satisfied. Neither local laws of a State nor any department or 
official of the United States, by regulation or otherwise, may create 
priority in favor of other creditors to defeat priority of the United 
States. Field v. United States (La. 1835), 9 Pet. 182, 200, 9 L. Ed. 
94; United States v. Oklahoma (Okla. 1923), 261 U. S. 253, 67 L. Ed. 
638; United States v. Duncan (C. C. Ill. 1850), Fed. Cas. No. 15,003; 
In re Gregory’s Estate, (Pa. 1876) 2 Wkly. Notes Cas. 430, 33 Leg. 
Int. 140. And see the case of Bramwell v. United States Fidelity 
Company, 269 U. S. 483, 490, where the court says: 


* * * The persons held are “every executor, administrator, or assignee, 
or other person.” ‘The generality of the language is significant. Taken together, 
these sections mean that a debt due the United States is required first to 
be satisfied when the possession and control of the estate of the insolvent is 
given to any person charged with the duty of applying it to the payment of 
the debts of the insolvent, as the rights and priorities of creditors may be made 
to appear. 


But independently of the statutory provisions cited and the judicial 
construction thereof, the situation is that the person (soldier) is 
both debtor and creditor of the United States, and it is being con- 
tended that before the account of such person with the United States 
may be adjusted an overpayment made to such person by a disbursing 
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officer and disallowed in his accounts must be first satisfied out of 
the credits due such person, and that if the credit items are insuffi- 
cient to liquidate both the claims of the United States and of the 
disbursing officer the United States (not the disbursing officer who 
made an overpayment for which he is legally liable to the United 
States) shall go unsatisfied. The disbursing officer being liable to 
the United States for the overpayment, deferring its claim against 
the credits accruing to such person until the overpayment made by 
the disbursing officer is satisfied, in effect relieves the disbursing 
officer of his liability to the United States for the overpayment, but 
the funds in the Treasury remain unchanged. The adjustment on 
such basis leaves the total debit balance the same, but the adjustment 
relieves the disbursing officer from his liability without any benefit 
to the United States. If such were true, the disbursing officer would 
have a preference over the United States as to the assets of such 
person under the control of the United States. To state such a 
proposition is to refute it. 

If the Army Regulations, therefore, should assert the effect at- 
tributed in the application for review to Regulations 35-2440, they 
necessarily would be treated ineffective to create a priority in a 
disbursing officer or any other person superior to the priority of the 
United States. 18 R. C. L. 1016, sec. 5; 1 Comp. Gen. 347. At most 
the regulation here in question merely states an accounting rule based 
on the action of the accounting officers; the rulings of those officers 
fix the priority, not the regulations. It is clear, however, from an 
examination of the regulations cited, that they are not intended to, 
and do not in any way, indicate a priority in a disbursing officer 
superior to that of the United States, but, on the contrary, they 
explicitly provide for the satisfying of all indebtedness in any man- 
ner due the United States before there is authorized the satisfying 
of any debts due a disbursing officer, individual, or agency, whether 
in private or official capacity. 

In the case of Private Whitson there was $2 due him for pay at 
the time of his desertion and there was owing by him to the United 
States $27.49 for clothing, thus leaving a net balance due the United 
States of $25.49. Clearly there is nothing, therefore, which may 
be applied to the credit of Major Jacobson on the $4.19 overpayment 
made by him to Whitson. 

Respecting the overpayments to Privates Nichols and Kent, it is 
settled that in the case of a fraudulent enlistment when the fraudu- 
lent enlistment is avoided by the Government on discovery of the 
fraud, such enlistment is void ab initio, and no pay or allowances 
became due under such fraudulent enlistment, although, as a prac- 
tical matter and for the protection of disbursing officers, amounts 
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otherwise properly paid a man before discovery of his fraudulent 
enlistment are passed to the credit of the disbursing officer concerned ; 
also, in certain cases of this type there have been adjustments be- 
tween the pay appropriation and other appropriations when it was 
merely a question which of two or more appropriations should sus- 
tain a loss, and that was the situation before the comptroller in 22 
Comp. Dec. 538, cited in the application for review. 

There is nothing due which may be applied to the credit of Major 
Jacobson on the overpayments he made to Privates Nichols and Kent. 

The settlements of December 23, 1925, and June 28, 1926, are cor- 
rect, and must be adhered to. 


(A-24336) 


MONEY ALLOWANCE FOR TRAVEL BY PRIVATELY OWNED 
CONVEYANCE—NAVY ENLISTED MEN 


Under the act of May 29, 1928, 45 Stat. 975, an enlisted man in the Navy is 
entitled, for properly authorized travel by privately owned conveyance, to 
a money allowance of 3 cents per mile by the shortest usually traveled 
route, and it is not material to the man’s right to such money allowance 
whether he travels in the same conveyance with other enlisted men entitled 
to the same allowance; nor is it material whether he owns the conveyance 
in which the travel is performed. 


Comptroller General McCarl to the Secretary of the Navy, September 18, 1928: 

There has been received your first indorsement of August 31, 1928, 
of letter of the Paymaster General of the Navy, requesting decision 
as follows: 


In the cases where two or more enlisted men perform travel under competent 
orders in the same privately owned automobile is each man entitled to the 
money allowance of three cents per mile as authorized in the Act of May 
29, 1928? 

2. The Act of May 29, 1928, provides: 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 12 of the Joint Service 
Pay Act of June 10, 1922, as amended, be further amended by inserting between 
the first and second paragraphs the following: 

“Individuals belonging to any of the services mentioned in the title of this 
Act, including the National Guard and the reserves of such services, traveling 
under competent orders which entitle them to transportation or transportation 
and subsistence as distinguished from mileage, who, under regulations pre- 
scribed by the head of the department concerned, travel by privately owned 
conveyance shall be entitled, in lieu of transportation by the shortest usually 
traveled route now authorized by law to be furnished in kind, to a money 
allowance at the rate of 3 cents per mile for the same distance: Provided, That 
this provision shall not apply to any person entitled to traveling expenses under 
the ‘ Subsistence Expense Act of 1926.’” 


This amendment (45 Stat. 975) to section 12 of the act of June 10, 
1922, authorizes reimbursement where the enlisted man is permitted 
to perform ordered travel by privately owned conveyance in the form 
of a money allowance at 3 cents per mile over the shortest usually 
traveled route. There is no restriction in the amendment concerning 
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the cost to the individual of such travel, and it is not material to the 
man’s right to such money allowance whether he travel in the same 
conveyance with other enlisted men entitled to the same money 
allowance, or other persons, nor whether he owned the conveyance in 
which the travel was performed. When travel by privately owned 
conveyance properly authorized according to regulations prescribed 
by the Secretary of the Navy, has been accomplished, the man is 
entitled to the prescribed money allowance. 


(A-24455) 
CONTRACTS—EMPLOYMENT OF UNION AND NONUNION LABOR 


Where both union and nonunion labor are employed on Government work and 
it appears there has been no such interference by the employer of nonunion 
labor with the employers of union labor in the performance of their work, 
within the meaning of article 13 of the standard Government construction 
contract, as to authorize termination or abrogation of the contract of the 
nonunion employer by reason thereof, the employment by it of nonunion 
labor is neither unlawful nor in violation of the terms of its contract. 


Comptroller General McCarl to the Secretary of the Treasury, September 18, 
1928: 


There has been received your letter of Septenrber 12, 1928, request- 
ing decision whether you are authorized to terminate a contract dated 


July 6, 1928, with the Virginia Engineering Corporation, under 
facts stated as follows: 


Under date of January 14, 1928, the department entered into a contract with 
John Grant & Son for the construction of the main building of the Cleveland, 
Ohio, marine hospital, the work to be completed within 680 days from January 
24, 1928. The work thereunder has progressed satisfactorily to date. 

Under date of July 6, 1928, contract was entered into with J. H. Wiese Com- 
pany for the construction of five residences, nurses’ quarters, etc., for the same 
marine hospital, and on the same date contract was entered into with the Vir- 
ginia Engineering Corporation for the mechanical equipment of the five resi- 
dences, nurses’ quarters, ete. 

The Virginia Engineering Corporation is an open-shop organization, whereas 
John Grant & Son employs union labor throughout, and the J. H. Wiese Com- 
pany also employs union labor on the job. Incident to the work of the Virginia 
Engineering Corporation it is necessary that the latter go into the main building 
for the installation of a high-pressure boiler and for the installation of the 
necessary tie lines between the main building and the nurses’ quarters, resi- 
dences, ete. . 

The attention of the department having been brought to the fact of probable 
labor difficulties on this work, a representative of the Virginia Engineering 
Corporation was called into a conference in the office of the Supervising Archi- 
tect, and while no promise was made by him as to just what his procedure 
would be, it was believed from his statements that he intended to sublet all 
work involved which ties up with the work performed or to be performed under 
the contract of John Grant & Son on the main building and connecting lines, it 
being anticipated that this subletting would be to contractors who employed 
union labor. This would have avoided difficulty. 

It now develops that the Virginia Engineering Corporation has employed non- 
union labor on this work, and, in view of a threatened strike, the matter was 
referred to the Department of Labor for possible conciliation. Under date of 
September 5, 1928, Mr. A. L. Faulker, U. 8S. Commissioner of Conciliation, ad- 
vised the Supervising Architect that he succeeded, in conference with the 
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union leaders representing the union building-trades workmen engaged upon 
the construction work of the marine hospital, in having the threatened strike 
deferred until September 17, 1928. 

The specifications upon which bids were received for the mechanical equip- 
ment contain the following paragraph: 

“ Other contracts, etc—The Government may award other contracts for addi- 
tional work, and the contractor operating under this specification shall not 
prevent such other contractors from entering the premises and performing their 
work, and he shall fully cooperate with such other contractors and carefully fit 
his own work to that provided under other contracts (see article 13 of standard 
governmental form of contract).” 

Article 13 of the standard Form No. 23, Standard Government Form of Con- 
tract, reads as follows: 

“ Other contracts.—The Government may award other contracts for additional 
work, and the contractor shall fully cooperate with such other contractors and 
carefully fit his own work to that provided under other contracts as may be 
directed by the contracting officer. The contractor shall not commit or permit 
any act which will interfere with the performance of work by any other 
contractor.” 

To date the Virginia Engineering Corporation is not in default on its con- 
tract nor in the character of the work performed thereunder. However, if the 
construction contractor for the main building and the construction contractor 
for the nurses’ quarters; residences, etc., who also employ union labor, are held 
up on their work by reason of strike, the progress of the whole work will be 
interrupted, since the mechanical-equipment man can not proceed unless the 
construction work continues satisfactorily. 

In view of the circumstances as above outlined, your consideration and de 
cision are respectfully requested, as to whether the department may terminate 
the right of the Virginia Engineering Corporation to proceed under its contract, 
under the second sentence of article 13 of the standard contract form, or whether 
such contract may be cancelled. In other words, does the fact of employment 
of nonunion labor by a subsequent contractor on a job in connection with 
which he has knowledge that prior contractors on the same job are employing 
union labor constitute stch interference with “the performance of work by 
any other contractor” as to be a violation of the terms of article 13 of the 
standard contract form, and because of the effect upon the entire project will 
the department be legally authorized to abrogate the contract? 


The three contracts are on the standard form of Government con- 
struction contract, and article 13 thereof provides that: 


Other contracts.—The Government may award other contracts for additional 
work, and the contractor shall fully cooperate with such other contractors and 
carefully fit his own work to that provided under other contracts as may be 
directed by the contracting officer. The contractor shall not commit or permit 


any act which will interfere with the performance of work by any other 
contractor, 


It does not appear that the Virginia Engineering Corporation has 
interfered with the work of John Grant & Son under its contract of 
January 14, 1928, or with J. H. Wiese Co., under its contract of July 
6, 1928. On the contrary, the threatened interference is on the part 
of workmen of the Grant and Wiese contractors with the Virginia 
Engineering Corporation, and because the Virginia Corporation is 
an open-shop organization. The facts are thus similar in essential 
respects to those considered by the Circuit Court of Appeals for the 
Sixth Circuit in the case of O’Brien et al. v. Fackenthal, 5 Fed. Rep. 
(2d) 389, 393, which was a case arising in Cleveland, Ohio, where this 
marine hospital is under construction. There the controversy was 
between the sheet-metal workers’ union and the carpenters’ union, as 
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to which union should perform certain work and the sheet-metal 
workers’ union threatened to strike unless the city of Cleveland 
which had the buildings under construction, would discharge one of 
the subcontractors. The district court granted an injunction for- 
bidding the further continuance of such course of conduct and the 
decree was affirmed on appeal. It was said by the court that: 


* * * These acts are directed towards third persons and are properly 
classifiable as secondary boycotts. Even if it be admitted that peaceable 
requests or persuasion might be used to induce plaintiff to discharge its union 
carpenters or to induce owners and principal contractors not to let contracts 
to plaintiff because of plaintiff's unwillingness to employ only members of 
the sheet-metal workers’ union, it is never lawful to induce or to attempt to 
induce peaceably or by persuasion, much less by threats, coercion, the calling 
of strikes, and the starting of boycotts, one to break an existing contract with 
another. Whenever this is the object of the conspiracy, it is always held to 
be an illegal conspiracy, and all interference to prevent its performance, with 
knowledge of its existence, is unlawful. 


The court also referred to decision in Jrving v. Joint District 
Council, 180 Fed. Rep. 896, wherein it was said : 


The right of workingmen to unite for their own protection is undoubted, and 
so is their right to strike peaceably because of grievances; but their right to 
combine for the purpose of calling out the workmen of other employers who 
have no grievances, or to threaten owners, builders, and architects that their 
contracts will be held up if they or any of their subcontractors use the com- 
plainants’ trim, is quite another affair. To take the converse of the proposi- 
tion: Will the defendants admit that employers may combine to prevent any 
employer from using union labor? May the employers agree not to sell to 
or contract with any one who deals with an employer who uses union labor? 

Hither of these propositions is destructive of the right of free men to 
labor for or to employ the labor of any one the laborer or the employer 
wishes. * * *® 


It appears there has been and is no such interference by the Vir- 
ginia Corporation, with the other two contractors in the performance 
of their work within the meaning of article 13 of the standard Gov- 
ernment construction contract, as to authorize termination or abroga- 
tion of the contract of the Virginia Engineering Corporation by 
reason thereof. The employment of nonunion labor by said corpora- 
tion is neither unlawful nor in violation of the terms of its contract. 


(A-24446) 
SUBSISTENCE—JOINT HEADQUARTERS 


Where two cities are designated jointly as an employee's headquarters, a travel 
status does not exist which authorizes the allowance of subsistence or per 
diem in lieu thereof at either place. 


Decision by Assistant Comptroller General Ginn, September 24, 1928: 

There has been presented to this office for consideration and settle- 
ment the respeetive alternate claims of James A. Cosgrove, special 
assistant to the Attorney General, formerly special accountant, De- 
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partment of Justice, for the sum of $177.50, covering reimbursement 
of subsistence at the rate of $4 or $6 per diem while absent from 
Washington, D. C., his alleged official headquarters, and the sum 
of $1,368, covering reimbursement of subsistence at the rate of 
$4 or $6 per diem while absent from New York, N. Y., his alleged 
official headquarters, during the period from April 11, 1927, to 
March 31, 1928. 

The facts appear to be as follows: 

On February 16, 1927, the claimant was appointed special account- 
ant, Bureau of Investigation, Department of Justice, with headquar- 
ters at Washington, D. C., and was frequently absent therefrom on 
official business, particularly to New York City, at which time he 
was allowed subsistence at the rate of $4 per diem. On April 11, 
1927, he was orally instructed to proceed to New York, N. Y., and 
upon his arrival there received a letter dated April 9, 1927, from the 
Director of the Bureau of Investigation, designating his official 
headquarters as New York, N. Y., and Washington, D. C., and orally 
advised that he would not be paid per diem in lieu of subsistence 
for periods of time spent in either New York City or Washington, 
D. C. 

The claimant now submits vouchers, which are disapproved ad- 
ministratively, for the respective alternate claims heretofore men- 
tioned ; that is, for $177.50, representing per diem while in New York 
City, away from his alleged official headquarters at Washington, 
during the period April 11, 1927, to March 31, 1928, and the claim 
tor $1,368 representing per diem while in Washington, away from 
his alleged official headquarters at New York City, during the period 
April 13, 1927, to March 31, 1928. 

The general agent, Department of Justice, advised this office in 
this connection under date of August 23, 1928, as follows: 


It is understood that the sole purpose of making Mr. Oosgrove’s headquarters 
Washington and New York jointly was that he was receiving his instructions 
from Washington, D. C., and in view of the fact that he would be in New York 
more or less constantly and having in mind your decisions to the effect that 
the place of duty should determine the headquarters rather than the mere 
designation thereof by the department, his headquarters were changed to both 
places. 


On July 1, 1927, the claimant was advised that on and after that 
~ date he would be allowed per diem in lieu of subsistence at the rate of 
$6 per day when in a travel status. 

It appears that on April 1, 1928, the claimant’s headquarters were 
changed from New York, N. Y., and Washington, D. C., to Wash- 
ington, D. C. 

From the information at hand it appears that on April 11, 1927, 
the claimant’s headquarters were definitely fixed as at New York, 
N. Y., and Washington, D. C., jointly, which in effect established his 
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post of duty or headquarters at whichever of the two places services 
were required thereafter, to April 1, 1928, when his headquarters 
were changed from New York, N. Y., and Washington, D. C., to 
Washington, D. C. 

It is noted that during the period in which the claimant had dual 
headquarters he was reimbursed for expenses of travel in going from 
une to the other, and when visiting other cities from either head- 
quarters was reimbursed for traveling expenses including subsistence. 
In this connection it appears that during the period covered by the 
two claims—that is, during the 355-day period from April 11, 1927, 
to March 31, 1928—the claimant was on duty in Washington 235 days, 
in New York 35 days, and at other points at which time he was paid 
per diem about 85 days. 

Even though the duty was to be performed at two places, the ap- 
pointment being at large, the nature of the duty was such as to 
establish a post of duty at the particular place where the duty was 
for the time being to be performed. 

The Standardized Government Travel Regulations, effective as 
of October 1, 1926, provide: 


46. No allowance at official station.—Under no circumstances will subsistence 
expenses or per diem in lieu thereof be allowed an employee at his official 
station. 


As New York, N. Y., and Washington, D. C., were the official 


stations of the claimant during the period covered by the respective 
alternate claims, a travel status did not exist which authorizes the 
allowance of subsistence or per diem in lieu thereof at either. See 
A-1979, dated July 31, 1924. Accordingly, each claim must be and 
is disallowed. 


(A-23620) 
TRAVELING EXPENSES—PER DIEMS—TAXICABS 


Where taxicab service was used primarily for transportation between landing 
field and hotel of an officer of the Army engaged in making an aerial 
survey of certain river and harbor projects, and the photographic equip- 
ment and personal effects of the officer were carried as personal baggage 
without additional charge, the expense of such taxicab service was in- 
cluded in the officer’s per diem allowance of $6 and $7, as provided by 
section 5 of the act of March 8, 1925, 43 Stat. 1190, and reimbursement 
of such expense in addition to the per diem is unauthorized. 


Comptroller General McCarl to Maj. C. L. Hall, United States Army, Septem- 

ber 25, 1928: 

There has been received your request for review of settlement 
No. K-26625-W, dated May 18, 1928, disallowing credit in your 
accounts for payments of $45.35 on voucher No. 335, September, 1927, 
accounts, and $47 on voucher No. 1305, November, 1927, accounts, to 
First Lieut. Charles Backes, Air Corps, United States Army, for 
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taxicab hire, while on duty July 23 to September 12, 1927, and Oc- 
tober 8 to November 15, 1927, in connection with an aerial photo- 
graphic survey of the Mississippi River between Minneapolis, Minn., 
and the mouth of the Missouri River, under special orders No. 184, 
Headquarters, Chanute Field, Rantoul, Ill., dated August 17, 1927. 
The duty enjoined was performed during the period from July 
23 to November 15, 1927. The officer returned several times to 
his home station at Chanute Field for purposes stated to be necessary 
in connection with the survey. The time in which he was actually 
engaged in this work involved 14 days’ aerial travel in proceeding 
to and between, and in returning from basing points at Rock Island, 
Iil., Minneapolis, Minn., Moline, Ill., and Quincy, Ill., and 19 days’ 
actual time consumed in making aerial surveys from these basing 
points. Lieutenant Backes was paid a per diem of $7 and $6, respec- 
tively, for the time thus engaged. In addition to this amount he 
was paid $95.35 for transportation on 38 trips by taxicab. This 
amount was suspended in the audit of the disbursing officer’s ac- 
counts. Lieutenant Beckes in indorsement of April 4, 1928, con- 
tended the taxicab charges were necessary to care for the photo- 
graphic equipment, but subsequent correspondence is clear that taxi- 
cab was primarily used to convey the pilot and his observer between 
the landing field and the hotel, the carriage of the equipment being 
merely incidental. 
Section 5 of the act of March 3, 1925, 43 Stat. 1190, is as follows: 


To cover actual additional expenses to which fliers are subjected when 
making aerial surveys, hereafter a per diem of $7 in lieu of other travel allow- 
ances shall be paid to officers, warrant officers, and enlisted men of the Army, 
Navy, and Marine Corps for the actual time consumed while traveling by air, 
under competent orders, in connection with aerial surveys of rivers and harbors, 
or other governmental projects, and a per diem of $6 for the actual time con- 
sumed in making such aerial surveys, to be paid from appropriations available 
for the particular improvement or project for which the survey is being made: 
Provided, That not more than one of the per diem allowances authorized in 
this section shall be paid for any one day. 


Under the act of July 11, 1919, 41 Stat. 109, reimbursement is 
authorized of actual and necessary expenses not to exceed $8 per day 
while traveling by air which is inclusive of all expenses personal to 
the traveler, and no reimbursement is authorized at temporary duty 
stops on an authorized air journey which exceed 72 hours. 3 Comp. 
Gen. 401; 4 id. 541. The act of March 3, 1925, provided a per diem 
allowance of $7 “in lieu of other travel allowances ” while proceed- 
ing to the basing point or locality of the survey and in returning 
upon completion thereof, and while on any ordered travel in connec- 
tion with the survey, and $6 per diem for the actual time consumed 
in making the aerial survey, 4 Comp. Gen. 835. Under the statute 
all expenses personal to the officer are included in the per diem 
allowance of $6 and $7. 
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In the instant case it is shown that the taxicab service for which 
reimbursement is claimed was primarily for the personal transporta- 
tion of Lieutenant Backes and Private Hansen between the flying 
fields and the place where hotel accommodations were procured and 
that the photographic equipment and personal effects were carried 
as personal baggage without additional charge and were cared for as 
personal baggage at the hotels. With the exception of the $3 item 
which was passed to the credit of the disbursing officer, the primary 
object of the taxicab service was for the transportation of the officer 
and his observer and was included in the per diem allowance of $6 
and $7 paid to each, and the additional payment for such taxicab 
service is not authorized by law. The orders issued in this case on 
authorization from the War Department, dated July 26, 1926, and 
August 12, 1927, directed that the district engineer will bear the 
expenses of emergency services, such as “ transportation to and from 
landing fields,” and at that time it appears to have been the under- 
standing of the War Department that reimbursement for taxicab 
hire could be made under the law in addition to the per diem allow- 
ance authorized, and on the basis of such misunderstanding, which 
has misled the disbursing officer, the amounts here paid, being prior 
to June 15, 1928, will be passed to the credit of Major Hall, in accord- 
ance with the decision to the Secretary of War of June 1, 1928, 
A-22454. 

Upon review, $92.35 is certified for credit in the accounts of Maj. 
C. L. Hall, Chief of Engineers, United States Army. 


(A-24506) 
PAY—AVIATION DUTY—ARMY OFFICER 


Where an officer of the Army was suspended from all duty involving flying 
by reason of having failed to pass the physical examination for flying 
required by paragraph 4 of Army Regulations 40-110, August 1, 1925, no 
flying pay accrued during the period of suspension, and the fact that the 
officer was sick in line of duty during a portion of the period while under 
suspension in no way affects his right to pay under the Executive order 
of March 10, 1927, issued under section 20 of the act of June 10, 1922, 42 
Stat. 682, as amended by section 6 of the act of July 2, 1926, 44 Stat. 782. 


Comptroller General McCarl to Maj. Jerome Clark, United States Army, 

September 25, 1928: 

There has been received your letter of September 10, 1928, re- 
questing decision whether you are authorized to pay a voucher trans- 
mitted therewith in favor of Capt. Neil Creighton, Air Corps, United 
States Army, in the amount of $214.67 for additional pay for flying 
from June 1, to July 26, 1928. 

Personnel Orders No. 26, War Department, Air Service, dated 
February 1, 1928, suspended Captain Creighton from all duty in- 
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volving flying by reason of having failed to pass the physical exam- 
ination for flying, until such time as a reexamination should show 
him physically qualified for flying duty, and the temporary sus- 
pension should be removed by orders from the War Department. 
Under date of August 3, 1928, the Chief of the Air Corps, Wash- 
ington, D. C., directed the commanding officer, Scott Field, Belle- 
ville, Ill., to inform this officer that the examination taken by him on 
July 27, 1928, shows him to be physically qualified for all duty in- 
volving flying. Such facts were communicated to him by first 
indorsement, dated August 8, 1928, and the flight certificate attached 
to the voucher shows flights made by the officer, as follows: 


Date Ix umber Period in the air 








BEY Settee sees capo skseeecukesesecbcdcsanse ace 1 1 hr. 19 min. 
BO AD. cad gnisipatin ctain] sb epee ih > i Gn didi bie 1 1 hr. 40 min. 
heh iene haba annnambe ee iare me man aed 1 1 hr. 25 min. 
Bie, 46. 62k foes Pieetate sent enadesse 1 2 hr. 00 min. 
BIDS idence nsltond<Nekeenine +H Shkbinbbeens 2 1 hr. 44 min. 
ha a as inca aetna tan elt te plats win is sali einai 1 4 hr. 15 min. 





NE haa arncesbethnmhawbecnir endo cetecuibie: aie el | 7 | 12 hr. 23 min. 


By radiogram of September 1, ‘1928, the Air Service advised the 
commanding officer, Scott Field, that this officer’s temporary suspen- 
sion terminated July 27, 1928, and you state he was paid flying pay 
from that date to August 31, 1928, on voucher No. 14 of your ac- 
counts for September, 1928. The claim for flying pay from June 1 
to July 26, 1928, is based on the flights made during August, 1928, 
and an undated certificate from Maj. W. E. Wilmerding, Medical 
Corps, surgeon at Scott Field, stated that the officer “ was sick in 
line of duty during the period February 16th, 1928, to July 26th, 
1928.” 

Paragraph 12 of the Executive order of March 10, 1927, issued 
under section 20 of the act of June 10, 1922, 42 Stat. 632, as amended 
by section 6 of the act of July 2, 1926, 44 Stat. 782, is as follows: 


A commanding officer shall suspend from flying any officer, warrant oflicer, 
or enlisted man under his command, who, in his opinion, is unfit for flying, 
except as a result of an aviation accident. Such action shall be reported with 
the reasons therefor for confirmation to the authority who issued the order 
requiring the officer, warrant officer, or enlisted man to participate regularly 
and frequently in aerial flights. The confirmation of such action shall have 
the effect of suspending the order to participate regularly and frequently in 
aerial flights of the officer, warrant officer, or enlisted man concerned from 
the date such suspension from flying was made. When any officer, warrant 
officer, or enlisted man, so suspended from flying, becomes, in the opinion of 
his commanding officer, again fit for flying, the commanding officer shall revoke 
his suspension from flying and such action shall be reported, with reasons 
therefor, for confirmation to the authority who confirmed the suspension from 
flying; the confirmation of such revocation shall have the effect of terminating 
the suspension of the officer, warrant officer, or enlisted man concerned from 
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the date of such revocation by his commanding officer. Provided that in the 
case of suspension from flying by reason of sickness or injury incurred in line 
of duty and the suspension is subsequently removed, such suspension shall be 
considered as nullified from its beginning and the individual concerned shall 
be entitled to increased pay for flying providing the requirements of paragraph 
10 above are complied with. 


Section 13—a of the national defense act as amended July 2, 1926, 
44 Stat. 781, provides: 


* * * (Officers and enlisted men of the Army shall receive an increase of 
50 per centum of their pay when by orders of competent authority they are 
required to participate regularly and frequently in aerial flights, and when in 
consequence of such orders they do participate in regular and frequent aerial 
flights as defined by such Executive orders as have heretofore been, or may 
hereafter be, promulgated by the President: * * *. 


Section 20 of the joint pay act as amended by section 6 of the act 
of July 2, 1926, 44 Stat. 782, provides: 


That all officers, warrant officers, and enlisted men of all branches of the 
Army, Navy, Marine Corps, and Coast Guard, when by orders of competent 
authority they are required to participate regularly and frequently in aerial 
flights, and when in consequence of such orders they do participate in regular 
and frequent flights as defined by such Executive orders as have heretofore 
been, or may hereafter be, promulgated by the President, shall receive the same 
increase of their pay and the same allowance for traveling expenses as are 
authorized for the performance of like duties in the Army. * * * Regula- 
tions in execution of the provisions of this section shall be made by the Presi- 
dent and shall, whenever practicable in his judgment, be uniform for all the 
services concerned. 


Paragraph 4 of Army Regulations 40-110, August 1, 1925, provides: 


Reexamination; physical incapacity—a. Reexamination of all pilots and 
rated observers and of those undergoing flying training will be made in January 
and July of each year. Such reexamination of any individual will also be 
made whenever considered necessary by the Chief of the Air Service or by 
the commanding officer to determine his physical fitness to continue flying duty 
or flying training. 

b. The flight surgeon is authorized, in such cases where the examination was 
complete and satisfactory in January, and if he deems it advisable, to omit 
certain portions of the July examination as hereinafter indicated. 

c. Upon recommendation of the flight surgeon the commanding officer will 
at once relieve from flying duty or suspend the flying training of any individual 
reported physically incapacitated. When the individual is again reported by 
the flight surgeon as physically fit, the commanding officer may, if the inca- 
pacity was for a slight or temporary disability, authorize resumption of such 
duty or training without reference of the case to the Chief of the Air Service. 

d. Reexamination will always be made of any officer or enlisted man on flying 
status after he has returned from sick leave, and such individuals will not be 
rate to resume flying until the flight surgeon reports them physically 
qualified. . 


The suspension from flying in this case, it would appear, was made 
following reexamination to determine physical fitness as required by 
paragraph 4, Army Regulations 40-110, and the effect of such suspen- 
sion on flight pay is that during the period of suspension no flight 
pay accrues, and the fact that he was sick in line of duty during a 
portion of the period while under suspension in no way affects his 
right to pay under the law and Executive order. The officer is en- 
titled to pay only after his orders to participate in regular and fre- 
quent aerial flights were revived by the raising of the suspension, 
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and the flights made during the month of August, 1928, are appli- 
cable under paragraph 10 of the Executive order only to pay after 
the suspension was removed. 

You are advised that payment on the voucher, which is retained 
in this office, is not authorized. 





— 







(A-21639) 


PAY—PERIODS—CHIEF WARRANT OFFICER OF THE NAVY— 
CREDITABLE RECORD 


A determination, under the Secretary of the Navy, that the record of a chief 
warrant officer was not creditable at the terminatidn of 6 or 12 years’ 
commissioned service may not be modified or reversed by reason of subse- 
quent creditable service. 

A commissioned warrant officer of the Navy who completed’ six years’ commis- 

sioned service in 1921 and whose record was determined to be not creditable 

in 1921, 1922, 1923, 1924, and 1925, but was determined by the Secretary of 
the Navy to be creditable on April 11, 1927, is not entitled to the pay of the 


second period, under the act of June 10, 1922, 42 Stat. 627, prior to April 
11, 1927. 


Decision by Comptroller General McCarl, September 26, 1928: 
Chief Pay Clerk John J. Lynch, United States Navy, has presented 
a claim for $3,190.80, asserted to be due him as difference in pay and 
allowances for the period August 10, 1921, to May 31, 1925, by reason 
of a communication addressed to him through his commanding officer, 
April 11, 1927, by the Secretary of the Navy, which communication 
reads as follows: 
Subject: Creditability of record after 6 years. 
. 6 o a * . 2 


1. The department hereby certifies that your record is creditable within the 
meaning of the provisions contained in the naval appropriation act approved 
August 29, 1916 [39 Stat. 578], and within the meaning of the Act of Congress 
equeorat June am 1922 me Stat. 627]. * 


2. ae records of the a deteecil show that you are entitled to the pay and 
allowances of a lieutenant (junior grade), U. S. Navy, from July 1, 1921, to 
June 30, 1922, inclusive; the pay of the second pay period from July 1, 1922. 


The cited act of August 29, 1916, provides that commissioned war- 
rant officers “on the active list with creditable records, shall, after 
6 years from date of commission receive the pay and allowances 
* * * allowed a lieutenant (junior grade), United States Navy,” 
and that those “ on the active list with creditable records, shall, after 
12 years from date of commission, receive the pay and allowances 
* * * allowed a lieutenant, United States Navy.” 

Section 1 of the cited act of June 10, 1922, provides that commis- 
sioned warrant officers “on the active list with creditable records” 
shall, “after six years’ commissioned service, receive the pay of the 


second period, and after twelve years’ commissioned service, receive 
the pay of the third period.” 
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Under these statutes the period of “commissioned service” is to 
be computed from the date on which eligibility was attained for 
advancement from warrant to chief warrant rank, if other prescribed 
qualifications are shown to have been met, and that intervening 
temporary commissioned service in the United States Navy may be 
included in the computation. 7 Comp. Gen. 746, 748. 

Chief Pay Clerk Lynch is shown by the official records to have been 
commissioned a regular chief pay clerk March 16, 1916, effective 
from July 1, 1915, having served previously, and practically con- 
tinuously, in the United States Navy, from February 24, 1898, either 
in an enlisted status or as a paymaster’s clerk; he accepted the 
appointment and executed the oath of office as chief pay clerk June 
1, 1916; was temporarily appointed an assistant paymaster from 
July 1, 1917; attained the rank of lieutenant (junior grade) (tempo- 
rary) from February 1, 1918; attained the rank of lieutenant (tempo- 
rary) from July 1, 1918; and accepted an ad interim appointment 
December 8, 1920, as a temporary passed assistant paymaster with 
the rank of lieutenant from August 1, 1920, which appointment was 
confirmed March 4, 1921. 

On June 8, 1921, the department reviewed the action of a Navy 
general court-martial sentencing the claimant, Lynch, to be dismissed 
from the United States naval service, and mitigated the sentence of 
dismissal to the revocation of his temporary appointment as lieu- 
tenant, which revocation is reported to have been effected June 17, 
1921, the officer reverting on that date to his permanent status of 
chief pay clerk. 

The claim for difference in pay and allowances is now presented on 
the assumption that the action of the present Secretary of the Navy 
in April, 1927, determining Chief Pay Clerk Lynch had a creditable 
record at that time as a commissioned warrant officer entitles him to 
be paid under the cited statutes, the pay and allowances of a lieu- 
tenant (junior grade) until June 30, 1922, and thereafter the pay 
and allowances of the second period from the date he completed six 
years’ service in permanent and temporary commissioned rank, in- 
clusive of the service in the temporary rank of lieutenant from which 
office the claimant was reduced in June, 1921, pursuant to the sen- 
tence of general court-martial. 

It is not understood in this connection that the concluding para- 
graph of the letter from the Secretary of the Navy of April 11, 1927, 
hereinbefore quoted, was designed to establish or to declare what 
were the claimant’s rights to pay and allowances or to do more than 
indicate, in accordance with then available records, that July 1, 1921, 
marked the termination of six years from the date of Chief Pay 
Clerk Lynch’s appointment as a commissioned officer. Compensation 

66677 ° —29——11 











146 DECISIONS OF THE COMPTROLLER GENERAL 


of military officers is entirely a matter of statutory regulation and 
the determination of an officer’s rights to pay and allowances under 
the statutes and the availability of appropriations therefor, in so far 
as the executive branch of the Government is concerned, is a matter 
solely within the jurisdiction of the accounting officers. 18 R. C. L. 
1025, sec. 17; 25 Op. Atty. Gen. 185; 33 id. 265. In this connection, 
also, see Hooper v. United States, 53 Ct. Cls. 90, 370; 4 Comp. Gen. 
961; 5 id. 79. 

It has been held in the department and generally accepted that the 
question whether an officer has a “ creditable ” record at the termina- 
tion of 6 or 12 years from the date of his commission must be deter- 
mined in each specific case as it arises; that such determination must 
be that of the Secretary of the Navy, and that the Secretary in 
ascertaining the fact of creditability may avail himself of any appro- 
priate administrative instrumentality, the method in vogue since 
November, 1916, being to refer the entire record in his existing grade, 
of a commissioned warrant officer who has completed 6 or 12 years’ 
service, to an examining board for report as to whether in the opinion 
of the board the record is creditable; that the board must consider all 
matters disclosed in the record, whether pertaining to the officer’s 
mental, moral, or professional qualifications, and that it is necessary 
the officer be found satisfactory by the board in all these respects if 
his record is to be deemed creditable; that the Secretary of the Navy 
is empowered to approve or disapprove the board’s report, or to 
make an independent decision based upon the evidence adduced ; that 
when the record of a commissioned warrant officer thus has been 
determined creditable, and a certificate to that effect issued, the 
certificate of creditability may not be canceled subsequently unless 
it is established by evidence unknown to the department at the time 
the certificate was issued that the certificate was clearly erroneous 
and that, in fact, the record was not creditable on the date thereof; 
also, that anything of a discreditable nature occurring after the 
issuance of a certificate of creditability may not be made the basis of 
revising or canceling such certificate, but should be disposed of by 
means of the disciplinary instrumentalities otherwise available to the 
Secretary of the Navy. Navy Department General Order No. 247, 
November 4, 1916; Bureau S. & A. Memo. No. 189-4084, December 1, 
1916; Laws Relating to the Navy Annotated 804-805, citing C. M. O. 
83, 1916, p. 6, file 17789-27, September 21, 1916, and file 17789-27; 
21, February 28, 1919. 

By analogy, and upon established legal principles as well, it is 
equally clear a determination in this manner that the record of an 
officer is not creditable at the termination of 6 or 12 years may 
not be modified or reversed by reason of subsequent creditable 
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service, or for any cause except newly discovered material evidence 
which might properly have been included in the record, but which 
was unknown to the department at the time the record was deter- 
mined not to be creditable and which, if known at that time, would 
have resulted in a determination that the record was creditable. 

The record of Chief Pay Clerk Lynch appears to have been 
submitted to an examining board each year from the termination 
by him of six years’ commissioned service in 1921, to and including 
the year 1925, and the determination of each board was that he did 
not have a creditable record. These determinations that the record 
was not creditable were each acquiesced in by the Secretary of the 
Navy at the time, the present Secretary and his predecessor being 
involved, and no certificate of creditable record was issued, such 
unfavorable action no doubt being chiefly induced by the discreditable 
character of Chief Pay Clerk Lynch’s conduct in 1921 which resulted 
in his trial and sentence by the general court-martial, hereinbefore 
mentioned. 

The claimant’s record appears not to have been presented to an 
examining board in 1926, but was presented in 1927, and, for the 
first time as a commissioned warrant officer, his record was found 
by a board, in April, 1927, to be creditable. This finding was 
based upon his then entire record as a commissioned warrant officer 
and was approved and adopted by the present Secretary of the 
Navy, April 11, 1927, when the certificate of creditability was signed 
by him. Chief Pay Clerk Lynch having completed more than six 
years’ service, but less than 12 years’ service, on April 11, 1927, and 
his record having been found creditable at that time, under the 
act of June 10, 1922, 42 Stat. 625, he became entitled on and after, 
but not before, that date to the pay and allowances of the second 
pay period. . 

What is said herein is not to be understood as overruling or modi- 
fying in any way the decision A-22236, of May 22, 1928, in the case 
of Chief Boatswain George L. Kennedy, 7 Comp. Gen. 746, or to 
imply that a commissioned warrant officer may not be paid the pay 
and allowances of the higher period from the date of his completion 
of six years from the date of his commission, if there has been no 
prior determination that his record is not creditable when there is 
a determination under the then Secretary of the Navy that the officer’s 
official record covering that particular period of service is creditable, 
which determination, of course, is to be made at as early a date there- 
after as is practicable in order that there may be avoided the dif- 
ficulties and inferences which inevitably arise from action long de- 
layed. In any case where the period between date of completion of 
6 or 12 years’ service and date of certificate of creditability is 12 
months or more, report from the department will be required af- 
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firmatively showing whether the record of the officer at any time 
prior to the issuance of the last certificate has been determined to 
be not creditable. “ 

Chief Pay Clerk Lynch was not entitled to the pay and allowances 
of the second pay period prior to April 11, 1927, and the settlement 
disallowing his claim for the difference between what he received 
and the pay and allowances of that period from August 10, 1921, to 
May 31, 1925, accordingly was correct and must be adhered to. 









(A-24602) 
TRANSPORTATION—RATES—MILITARY IMPEDIMENTA 


Shipments of camp equipment and other property generally known as im- 
pedimenta of military organizations, when transported in connection with 
troop movements and described on the bill of lading under the term 
“military inpedimenta,” or some other general term, without listing the 
articles included in the shipment, will be rated as provided by the freight 
classification for “military impedimenta” and the classification ratings 
provided for the various articles will not be applied. 

When.a shipment of camp equipment and other property generally known as 
impedimenta of military organizations is packed and marked and is 

listed on the bill of lading under separate descriptions of the articles 

shipped, the same as is required for freight shipments, the separately stated 
ratings for the articles will be applied, as is usual for any ordinary freight 
shipment. 


Decision by Comptroller General McCarl, September 28, 1928: 

The Atchison, Topeka & Santa Fe Railway Co. applied per letter 
dated July 26, 1928, for review of settlement T-56214-W, March 6, 
1928, of bill 39157, wherein $15 was disallowed for the transporta- 
tion of the miscellaneous equipment, etc., of Troop B, medical detach- 
ment and service troop of the One hundred and eleventh Cavalry, 
from Fort Bliss., Tex., to Clovis and Carlsbad, N. Mex., of three 
less-than-carload shipments, per bills of lading WQ A-1519269, 
1519271, and 1519278, August 26, 1927. 

Each bill of lading shows the total weight of the shipment thereon 
with the notation “as per itemized list attached” but no general 
term to indicate a shipment in bulk. 

The “itemized list attached ” shows the articles embraced in the 
shipment with the number and kind of packages and the separate 
weights of each making the total weight shown on the bill of lading. 

The carrier presented its claim for freight charges on basis of the 
actual weight at the first-class rate, claiming that the rating provided 
in the classification for “ military impedimenta ” was applicable; the 
allowance in settlement was on the basis of the ratings applicable on 
the separately described articles when moving as ordinary less-than- 
carload shipments. 

The carrier in its application for review claims the amount dis- 
allowed, contending that the classification provides for military 
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impedimenta at first class for less carload shipments; that separately 
stated ratings in the classification for articles constituting military 
impedimenta will not be applied; and that the ratings shown by the 
classification are the result of an agreement between the carriers 
acting through the Western Classification Committee and the 
representatives of the Government. 

For a number of years a third-class rating computed upon a weight 
of 24,000 pounds for each car used, actual weights not being required, 
had been provided by the consolidated freight classification for Gov- 
ernment shipments of “ military impedimenta ” (camp equipage, sub- 
sistence stores, medical stores, emergency ammunition, or other 
property of the United States Army (including State militia), Navy, 
or Marine Corps, generally known as impedimenta, but not including 
livestock nor personal baggage) : 


Loaded by forwarder in cars regardless of carrier’s packing requirements and 
without specific weights or descriptions, but described as military impedimenta, 
shipped under Government bills of lading, or on which freight charges are paid 
by State governments and transported in trains with troops or in connection 
with troop movements. 


See Consolidated Freight Classification No. 4. 

This rating had been applied by this office on all carload shipments 
of equipage when moving with troops irrespective of whether the 
shipment was listed on the bill of lading under the name “ military 
impedimenta ” or under the individual description of the articles 
included in the shipment. 

The application of this rating having been unsatisfactory, it ap- 
pears that as a result of correspondence and conferences between the 
Quartermaster General and the several classification committees, a 
revised rating, effective July 10, 1926, was published in supplement 
No. 36 to Consolidated Freight Classification No. 4, providing a rate 
for military impedimenta of third class upon a minimum carload of 
24,000 pounds and of first class for less carloads: 


Loaded by forwarder in cars regardless of carrier’s packing requirements and 
without specific description but described as military impedimenta; shipped 
under Government bills of lading, or on which freight charges are paid by State 
governments and transported in trains with troops or in connection with troop 
movements. . 


According to a note under this item in the classification: 


Separately stated ratings in the classification for articles constituting ship- 
ments of military impedimenta will not be applied. 


It appears to have been the purpose of the cited supplement No. 
36 to clarify the situation as to payment for this character of service 
by specifying conditions and requirements applicable thereto and by 
providing for a minimum carload weight of 24,000 pounds at third 
class instead of the absolute weight of 24,000 pounds of third class 
regardless of weight of the shipment; and also for a less-carload 
rating of first class for the actual weight shipped when such basis 
is more favorable to the Government than the carload rating. This 
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concession to the Government is applicable under the conditions 
named in the cited supplement 36 of C. F. C. No. 4, the compliance 
with which relieves the carrier of the responsibility of loading and 
of checking the receipt and delivery of articles so described on the 
bills of lading. 

The shipper has the option of securing the rates thus authorized 
for a shipment of military impedimenta by complying with the 
requirements; but if he chooses to give specific descriptions of the 
various articles in the shipment, the carrier may be held responsible 
for the articles thus described and payment for their transportation 
is required in accordance with said description. 

The Quartermaster General per letter of August 13, 1927, has 
advised this office his understanding of the effect of the cited supple- 
ment No. 36 to the classification substantially as follows: 


1. The rating is applicable on shipments of ordinary equipage when described 
on the bill of lading as “ military impedimenta,” without showing the specific 
itemized weights or descriptions, when moving in trains with troops or over 
the railroad either before or after the troops move over the railroad. 

2. The rating is not applicable on shipments of solid carloads of cannon, 
caissons, wagons, or other vehicles, livestock, forage, ammunition, etc., or other 
articles listed by name on the bil! of lading and moving in trains with troops. 

3. The rating is not applicable on shipments where the articles included in 
the shipment are listed on the bill of lading under their separate itemized 
weights and descriptions, the same as ordinary freight, regardless of whether 
moving in trains with troops or not. 

4. The rating is not applicable on shipments moving by railroad where the 
troops march or are moved by motor truck irrespective of whether the ship- 
ment is described as military impedimenta or not, and that in order to obtain 
the rating the troops must be moved by the railroad which moves the freight. 


The foregoing statement appears to properly set forth the ratings 
authorized by the cited supplement No. 36. 

The War Department, in Paragraph VII of Circular No. 9, March 
5, 1927, which superseded previous circulars, has issued detailed 
instructions relative to shipments of military impedimenta, as 
follows: 


3-a. Checkable baggage will not be included on bills of lading or transporta- 
tion requests, as an allowance is transported free by the carriers. The carrier's 
tariffs should be consulted to ascertain what constitutes checkable baggage and 
the allowance thereof. 

b. Livestock, vehicles, guns, caissons, limbers, and household goods, in any 
quantity, and pontoons, forage, ammunition, or other articles shipped in straight 
carload lots will be described by their appropriate names on bills of lading 
together with the required detailed descriptions and actual weights, in pounds, 
except that in case of livestock it is not necessary to show weights, but only 
the kind of animals and number of each kind. 

ce. Articles not coming within the category stated in a and b above will be 
described on bills of lading merely as “military impedimenta,” showing the 
aggregate actual weight thereof, in pounds, which is loaded in each car. No 
detailed description or detailed weights nor number of pieces, bundles, etc., will 
be shown on bills of lading for the articles billed as military imped:imenta, but 
shipping tickets or checking lists will, however, be prepared and handled for 
Government property accounting purposes. as now required by regulations. 
The observance of the carrier's packing : ,uirements is not necessary as to 
articles billed as military impedimenta. All other regulations in regard to 
loading and billing shipments will be observed to the extent that they are not 
modified by this circular. 
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However, if the shipper does not choose to avail himself of the 
military impedimenta rate, by complying with the conditions as set 
forth above, he can pack and weigh, and give specific descriptions 
and weights on the bill of lading, of the various articles in the less- 
than-carload shipment, and thereby hold the carrier responsible for 
the loading and delivery of the articles thus described in accordance 
with which the transportation charges are payable. The shipper 
thus has the option of securing the transportation as “ military 
impedimenta ” or according to the description of the articles included 
in the shipment. 

As the articles may be correctly described by either method, the 
description shown on the bill of lading in either case is not subject 
to change under the provision of section 4 of rule 2 of the consoli- 
dated freight classification that “when property is found to have 
been incorrectly described, correction must be made and freight 
charges must be collected according to proper description.” This 
provision does not require a change from one correct description to 
another, though the shipper might have secured a lower rate by a 
different description. Where more than one designation may be 
correctly applied to a shipment which is to. accompany a troop 
movement, it is the privilege as well as the duty of the shipper to 
make the designation on the bill of lading under which he desires 
to classify his freight. 

In this connection see case of the //linois Central Railroad Com- 
pany v. The United States in the Court of Claims for amount alleged 
to have been due on account of transportation furnished the United 
States per six bills of lading covering certain “camp equipment,” 
“troop property,” “equipment,” or “troop property and equip- 
ment ”; the court per decision of March 19, 1923, 58 Ct. Cls. 182-189, 
determined the correct allowance on these six bills on basis of rates 
applicable for the shipments as described on the bills of lading— 
on the first three bills on basis of the detailed and itemized descrip- 
tion of the articles shown thereon and on the latter three bills on 
basis of the general description and the court, on page 186, referring 
to the bills describing the shipments under the general terms, said: 


As to these items the facts showed, and were so found, that it is not possible 
at this time to determine the separate articles that went to make up the ship- 
ments in these items, and that it was open to the shipping officers “ to pack, mark, 
weigh, and list the various items and procure with reference thereto the specific 
classification applicable to each article with proper land-grant deduction,” 
and that the classification claimed by the carrier was the only one applicable 
to the shipments as billed. 


The “ note ” contained in the item applicable on military impedi- 
menta in the classification relative to separately stated ratings appears 
to have reference to shipments listed on the bill of lading under the 
name “ military impedimenta ” or like general term where no detailed 
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or itemized description of the several articles included in the ship- 
ment is shown on the bill of lading but where the shipment is made 
strictly under the conditions imposed by the classification in order 
to obtain the rating provided for “military impedimenta”; the 
note has no reference to shipments which are made without reference 


to the requirements of the military impedimenta rating but are listed 
and described the same as in any other ordinary shipment, 
The settlement is affirmed. 


(A-24392) 


CUSTOMS SERVICE—COMPENSATION UNDER ACT OF MAY 239, 1928, 
45 STAT. 955 


Under the act of May 29, 1928, 45 Stat. 955, authorizing the adjustment of 
compensation of certain employees in the Customs Service, all new 
appointments to the classes of positions specified in section 1 of the 
act, including employees transferred from some other branch of the 
Customs Service or some other branch of the Government service, and 
appointments from private life, are required by section 2 of said act to be 
made at the minimum salary rate provided for each of the classes of 
positions specified by the act, the saving clause in section 3 thereof against 
loss of salary having relation only to employees holding the same position 
subsequent to July 1, 1928, as they held prior thereto. 


Comptroller General McCarl to the Secretary of the Treasury, September 29, 
1928: 


Consideration has been given to your letter of September 5, 1928, 
as follows: 


In connection with the administration of the Bacharach bill (H. R. 13143), 
which fixes the entrance salary of clerks in the Customs Service at $1,700 
per annum and authorizes increases in their pay to $1,800 after one year’s 
satisfactory service, $1,900 after two years’ satisfactory service, $2,000 after 
three years’ satisfactory service, and $2,100 after four years’ satisfactory 
service, information on the following questions is requested : 

1. The appraiser of merchandise at New York has recommended the promo- 
tion of an employee in grade CAF-—4, who receives $1,800 per annum and has 
no clerical service to his credit, to a vacancy as clerk at $2,000 per annum. 
Has the Treasury Department the authority to approve the promotion of 
this man to clerk at $2,000 per annum? If answer is negative, please state 
salary to which employee is entitled under proposed change. 

2. The collector of customs at Philadelphia, Pa., has recommended the 
promotion of an employee in grade CAF-4, who receives $1,920 per annum and 
who has Jess than three years’ clerical service to his credit, to a vacancy as 
clerk at $2,100 per annum. Is his promotion to clerk at $2,100 permissible? 
If answer is negative, please state salary to which employee is entitled under 
proposed change. 


The act to which you refer dated May 29, 1928, 45 Stat. 955, 
entitled “An act to adjust the compensation of certain employees 
in the Customs Service,” is subsequent to the Welch Act, of May 
28, 1928. Accordingly, section 3 of the Welch Act and the prior 
act of December 6, 1924, 48 Stat. 704, mentioned in said section 3, 
as extended through subsequent fiscal years until July 1, 1928, are not 
applicable to the classes of employees and positions for which salary 
rates are specifically fixed by the act of May 29, 1928. 
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In so far as here material, the act of May 29, 1928, provides as 
follows. 


That the following annual rates of compensation are hereby established for 
the employees in the customs service hereinafter specified : 
* + * 7 + « a 


(c) Clerks, entrance salary $1,700; clerks having one year’s satisfactory 
service, $1,800; clerks having two years’ satisfactory service, $1,900; clerks 
having three years’ satisfactory service, $2,000; clerks having four years’ 
satisfactory service, $2,100; thereafter promotion of clerks to higher rates of 
compensation shall be in accordance with existing law. 

- . . e = e * 


Sec, 2. All new appointments specified in section 1 shall be made at the 
minimum rate of the appropriate salary range. 

Sec. 8. Nothing in this Act shall be construed to prevent the promotion of 
any employee at any time to a vacant position in a higher grade, and when 
so promoted such employee shall receive the compensation fixed in accordance 
with law for such position, and nothing herein contained shall be construed 
to reduce the rate of compensation of any employee in the customs service. 

* = ” am * * a 


Sec. 5. (a) Sections 1 and 2 of this Act shall take effect on July 1, 1928. 
(b) The remainder of this Act shall take effect from the date of its enactment. 


The questions are answered in the order stated as follows: 

1. You do not state the character of the duties of the position held 
by this employee prior or subsequent to July 1, 1928, or whether the 
position is being paid in any of the grades or classifications as pre- 
scribed by the above quoted act. However, from your statements in 
the question, it is assumed that the position now occupied by the 
employee is not within any of the grades or classifications specified 
in the above quoted act but is in grade CAF-4 as fixed by the admin- 
istrative office under section 3 of the Welch Act. See act of December 
6, 1924, 43 Stat. 710. If so, section 2 of the above quoted act would 
authorize the appointment of the employee as a clerk only at the 
entrance salary of $1,700 per annum, the saving clause in section 3 
having relation only to employees holding the same position subse- 
quent to July 1, 1928, as they held prior thereto. It would seem that 
the Congress sought by section 2 to protect the advancement of 
employees already in the grades or classifications or having the desig- 
nations specified in the act, viz (a) laborers, (b) verifiers, openers, 
and packers, (c) clerks, (d) customs guards, (e) inspectors, and (f) 
station inspectors, by requiring that “All new appointments of 
employees specified in section 1 shall be at the minimum rate of the 
appropriate salary range.” ‘That is, all employees appointed to any 
of such positions from some other branch of the Customs Service 
some other branch of the Government service, or from private life 
should be considered as “ new appointments ” within the meaning of 
section 2 and paid initially at the minimum salary rate provided for 
each class of positions. An analogous situation is found in the Rail- 
way Mail Service under the act of May 27, 1908, 35. Stat. 413, pro- 
viding, “ That hereafter railway postal clerks on entering the service 
shall receive the salary of the lowest grade,” and section 7 of the act 
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of February 28, 1925, 43 Stat. 1065, providing, “All original appoint- 
ments shall be made to the rank of substitute railway postal clerk.” 
See 4 Comp. Gen. 992, 993. The same restriction is not applicable to 
other branches of the Postal Service and the Congress evidently 
intended thus to protect the advancement of railway mail clerks to 
vacancies in higher positions. See 7 Comp. Gen. 295, 297. Evidently 
there was a similar intent by the instant law. The provisions of the 
first part of section 3 of the act have not been overlooked. The right 
there saved to promotion to “a vacant position in a higher grade” 
refers to “any employee” already in the classifications, grades, or 
designations as prescribed by the act itself, and not to the Customs 
Service generally, and the section should not be considered as author- 
izing the new appointment of employees by transfer and promotion 
from some other branch of the Customs Service or some other branch 
of the Government service to a vacant position above the minimum 
salary rate fixed for the grades, classifications, or designations men- 
tioned in the act itself. Accordingly, question 1 is answered by 
stating that the law does not authorize the promotion of this man to 
clerk at $2,000 per annum. His initial salary rate would be $1,700 
per annum. 

2. Again you do not state the character of the duties performed by 
this employee before and after July 1, 1928. If this employee was a 
clerk in the Customs Service prior to July 1, 1928, with more than 
two years’ service and less than three years’ service as a clerk in the 
Customs Service, his salary rate effective July 1, 1928, under the 
rates fixed under section 1 (c) of the act of May 29, 1928, would 
have been $1,900 per annum, but if he was receiving $1,920 per annum 
prior to July 1, 1928, as a clerk in the Customs Service, he may con- 
tinue to receive that salary rate under the saving clause of section 3 
of the statute, as long as he holds the same position and until he has 
had three years’ satisfactory service as a clerk, when he would be 
eligible for the salary rate of $2,000 per annum. See 3 Comp. Gen. 
937, 938. However, if this employee was not a clerk in the Customs 
Service June 30, 1928, nor an employee with a classification or desig- 
nation specified in the act of May 29, 1928, he would be required to 
enter a clerkship at the entrance salary rate of $1,700 per annum 
under section 2 of the act. Question 2 is answered accordingly. 


(A-24418) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 1928—FIELD EMPLOYEES OF VETERANS’ BUREAU 


Section 3 of the act of May 28, 1928, 45 Stat. 785, does not make mandatory 
the classification of all positions in the field service of the Veterans’ Bureau, 
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Any readjustment in salary rates made subsequent to July 1, 1928, for field 
positions under authority of section 3 of the act of May 28, 1928, to cor- 
respond to the salary rates authorized for similar positions in the District of 
Columbia by said act, may not be made retroactively effective to July 1, 
1928, but prospectively only from the date of administrative action. 

The clause in section 1 of the act of May 28, 1928, saving employees from loss of 
salary and from being deprived of advancement authorized by law and for 
which funds are available is applicable to the field service. 

The provision in section 1 of the act of May 28, 1928, for retaining the same 
relative position or positions in applying the automatic provisions of the 
statute is not applicable to the field service. 

Adjustments in salary rates for field positions authorized by section 3 of the 
act of May 28, 1928, are for the action of the administrative office and not 
that of the Personnel Classification Board. 

While the act of May 28, 1928, does not abrogate rules and regulations governing 
efficiency ratings, promotions, and demotions, the increases provided for 
under said act are not to be regarded as promotions, 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 29, 1928: 


Consideration has been given to your letter of September 12, 1928, 
as follows: 


The question has arisen in this bureau as regards the interpretation of Public 
655, dated May 28, 1928, known as the Welch bill, as it applies to employees 
assigned to the field service, and the following is presented for your decision: 

1, Does Public 555 make mandatory the classification of all positions in the 
field service of this bureau? 

2. Are the provisions of this legislation retroactive in effect; that is, if classi- 
fication grades are allocated and compensation schedules assigned at this time, 
such grades and schedules providing increases in salaries, are such increases 
effective July 1, 1928? 

8. Does the following provision of the act apply to employees in the field 
service? “That nothing contained in this act shall operate to decrease the pay 
of any person employed, nor deprive any employee any advancement authorized 
by law, and for which funds are available.” 

4. Does the following provision of the act apply to employees in the field 
service? “The heads of the several executive departments and independent 
establishments of the Government whose duty it is to carry into effect the provi- 
sions of this act are hereby directed to so administer the same that the positions 
and employees affected herein shall retain in the classification schedules herein 
provided the same relative position or positions within their respective grades 
as they hold at the time this law goes into effect.” 

5. If positions in the field service are classified, is it mandatory that the 
allocation of grades be made by the Personnel Classification Board? 

6. If the positions in the field service are classified, must the rules and 
regulations governing efficiency ratings, promotions, and demotions, be followed? 


The provisions of the act of May 28, 1928, 45 Stat. 776, 785, known 
as the Welch Act, specifically applicable to the field service, are 
contained in sections 2 and 3. Action under section 2, requiring a 
classification survey of the field service, is for the Personnel Classi- 
fication Board and contemplates no adjustment in compensation rates 
until after consideration by the Congress. 

Section 3 of the statute provides as follows: 


The heads of the several executive departments and independent estab- 
lishments are authorized to adjust the compensation of certain civilian posi- 
tions in the field service, the compensation of which was adjusted by the 
act of December 6, 1924, to correspond, so far as may be practicable, to the 
rates established by this act for positions in the departmental services in the 
District of Columbia. 
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Reference is made to decisions of this office published in the June, 
1928, pamphlet, construing and applying this section of the law, be- 
ginning on pages 804, 808, 816, 818, and 828. Particular reference is 
made to decision of June 21, 1928, 7 Comp. Gen. 804, 805, addressed to 
the Chairman, Interstate Commerce Commission, wherein after quot- 
ing from the act of December 6, 1924, 43 Stat. 704, 705, it was stated: 

This act has been extended through each subsequent fiscal year. For the 
fiscal year 1929, see section 2 of the act of March 5, 1928, 45 Stat. 193. These 
statutes have heretofore been construed and applied as authorizing the admin- 
istrative office to adjust the compensation of positions the salary of which had 
theretofore been specifically fixed by other statute. 4 Comp. Gen. 582; id. 625. 
The provisions of the act of May 28, 1928, do not automatically increase the 
rates of compensation of any field position whether the rates were or were 
not specifically fixed by other law, but there is for administrative considera- 
tion such action, if any, as may be necessary to adjust the rates of compensa- 
tion for field positions “to correspond, so far as practicable, to the rates 
established by the classification act of 1923 for positions in the departmental 


services in the District of Columbia,” as amended by the act of May 28, 1928, 
fixing the new schedule of salary rates. 


The act of December 6, 1924, swpra, contained an appropriation 
for the United States Veterans’ Bureau, and what was held in said 
decision with respect to the Interstate Commerce Commission is 
equally applicable to the Veterans’ Bureau. It is understood that 
adjustments in the compensation rates of field positions under the 
Veterans’ Bureau were made pursuant to the act of December 6, 
1924, as extended through subsequent fiscal years, to correspond, so 
far as practicable, to the rates established in the classification act of 
1923 for positions in the District of Columbia. If so, further ad- 
justment under section 3 of the Welch Act would be for considera- 
tion of the Director of the Veterans’ Bureau with a view to increas- 
ing the compensation of the positions so adjusted to the extent that 
their corresponding positions in the District of Columbia were auto- 
matically increased under the Welch Act. Action by the adminis- 
trative office under section 3 of the statute is independent of action 
by the Personnel Classification Board under section 2. With this 
preface your questions are answered categorically, as follows: 

1. No. 

2. No. Any adjustment in compensation rates under section 2 
would be effective prospectively only. 

3. Yes. While the saving clause appears in the administrative 
provision having to do with the automatic increases in salary rates 
applicable only to the departmental services in the District of Colum- 
bia, the terms of the clause extend it to the operation of the entire 
act. But in this connection it must be understood that said pro- 
vision does not prohibit or preclude administrative reductions m 
compensation for cause; that is, reductions that legally could have 
been made if the Welch Act had not been enacted, 
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4. No. The provision for retaining the same relative position or 
positions is applicable only to the operation of the automatic pro- 
visions for adjustment of salary rates in the departmental service in 
the District of Columbia. 

5. If you mean classification as a result of the field survey author- 
ized and required by the Personnel Classification Board, under sec- 
tion 2 of the act, you are advised that the conditions of field classifi- 
cation as a result thereof will be for the consideration of the Con- 
gress. If you mean the adjustments authorized under section 3 of 
the statute, the question is answered in the negative. 

6. See answer to question 5. While the Welch Act does not 
abrogate rules and regulations governing efficiency ratings, promo- 
tions, and demotions, increases provided for under said act are not 
to be regarded as promotions. 


(A-24307) 
MILEAGE—DUTY WITH ORGANIZED RESERVES—ARMY OFFICER 


An officer of the Army returning to his station from duty in connection with 
the Organized Reserves subsequent to June 30, 1927, is not entitled to 
mileage for the travel performed. 


Decision by Assistant Comptroller General Ginn, October 1, 1928: 

W. W. Woodbridge requested review of settlement No. 0132117 
of February 14, 1928, disallowing his claim for mileage for travel 
in August and September, 1927, from Portland, Oreg., to Fort Sill, 
Okla., upon relief from duty with the Organized Reserves. 

The orders for consideration in connection with this travel are as 
follows: 

Special Orders, No. 110, War Department, dated May 11, 1927: 


3. Captain Woodrow W. Woodbridge, Field Artillery, is relieved from detail) 
with the Organized Reserves of the Ninth Corps Area and from assignment 
and duty with the 412th Field Artillery, Portland, Oregon, effective at such 
time as will enable him to comply with this order, will proceed at the proper 
time to Fort Sill, Oklahoma, and report in person not earlier than September 5, 
nor later than September 10, 1927, to the commandant the Field Artillery 
School for duty as student, 1927-1928 battery officers’ course. The name of 
Captain Woodbridge is removed from the detached officers’ list, effective upon 
his relief from his present duties. The travel directed is necessary in the 
military service. FD 42 P 5040 A 2-8. (A. G, 210.68, Field Artillery School, 
Ft. Sill, Okfa.) (5-4-27.) 


Special Orders, No. 195, War Department, dated August 18, 1927: 


28. So much of paragraph 8, Special Orders, No, 110, War Department, 
May 11, 1927, relating to Captain Woodrow W, Woodbridge, Field Artillery, 
as certifies that the travel directed is chargeable to FD 42 P 5040 A 2-8, Is 
amended so as to certify that the travel directed is necessary in the military 
service and is chargeable to FD 751 P 5043 A 8190-8, Reimbursement for 
travel and a flat per diem of six dollars ($6.00) in lieu of subsistence are 
authorized. (A, R. 85-4820.) Other authorized expenses to AG 200 A-08, 
(A, G, 210.68, F. A. Sch., Ft. Sill, Okla.) (8-18-27.) 
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It appears that claimant left Portland, Oreg., on August 22, 1927, 
and traveled by automobile to Fort Sill, Okla., reporting to the 
commanding officer there September 5, 1927, and that by voucher 
No. 470, accounts of Major Watson for November, 1927, he was paid 
for the said travel $22, covering a per diem of $6 in accordance with 
paragraph 20, section 4, A. R. 35-4820. He states that his claim 
for reimbursement for gasoline, etc., was disallowed by the Chief 
of Finance for the reason that he had no receipts. 

Claimant urges that he is entitled to payment of mileage on the 
ground that the order of May 11, 1927, in compliance with which he 
traveled, authorized such payment, and that the subsequent change 
by the amending order to the per diem basis was not received by 
him until after his arrival at his new station. 

The act of February 23, 1927, 44 Stat. 1133, making appropria- 
tion for the fiscal year commencing July 1, 1927, under “ Organized 
Reserves,” subhead “ Headquarters and camps,” provides that the 
funds appropriated thereunder are available “for the actual and 
necessary expenses or per diem in lieu thereof, at rates authorized 
by law, incurred by officers and enlisted men of the Army traveling 
on duty in connection with the Organized Reserves.” 

The effect of the above provision of law is to deny any right to 
mileage to an officer of the Army for travel performed after June 
80, 1927, in connection with duty with the Organized Reserves, and 
to restrict his right to necessary expenses or to a per diem in lieu 
thereof, as prescribed in section 12, act of June 10, 1922, 42 Stat. 631. 

The travel in returning to an Army post from duty in connec- 
tion with the Organized Reserves was “in connection with the 
Organized Reserves” (decision of August 1, 1928, A-23704), and 
there is no legal basis for payment of mileage for such travel. The 
amending order of August 18, 1927, merely was declaratory of 
claimant’s legal rights in connection with his travel, and did not 
change his rights in any way. 

The settlement disallowing the claim for mileage must be ad- 
hered to. 


(A-24561) 
PER DIEMS—TRAVEL STATUS—ARMY OFFICER 


Where an officer of the Army was relieved from duty with an Infantry organ- 

ization and was assigned to duty, designated as temporary, at the same 
station for not to exceed seven days, and on completion of such temporary 
assignment was directed to proceed to another station for duty in con- 
nection with the National Guard, he was not in a travel status until he 
actually left his old station in compliance with his orders and payment 
of per diem allowance for the seven days prior to PreRE ESP for the new 
station is not authorized, 
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Comptroller General McCarl to Maj. E. F. Ely, United States Army, October 3, 

1928: 

There has been received your letter of September 20, 1928, request- 
ing decision whether you are authorized to pay a voucher therewith 
transmitted in favor of Capt. Robert E. Jones, Infantry, United 
States Army, in the amount of $39 per diem allowance during the 
period July 1 to 7, 1928. 

Paragraph 51, Special Orders, No. 100, War Department, dated 
April 28, 1928, are as follows: 


51. Captain Robert BE. Jones, 10th Infantry, is relieved from assignment 
to that regiment and from his present assignment and duties at Fort Hayes, 
Ohio, effective July 1, 1928, and is then detailed as instructor of Infantry, 
Indiana National Guard, with station at Indianapolis, Indiana. At the proper 
time Captain Jones will report in person to the commanding general Fifth 
Corps Area for temporary duty for a period of not to exceed seven days and 
upon the completion of this temporary duty will proceed to Indianapolis, 
Indiana, take station, and on the same date pass to detached officers’ list, 
submitting report required by paragraph 8, National Guard Regulations No. 
40. The travel directed is necessary in the military service. Reimbursement 
for travel and a flat per diem of six dollars ($6.00) in lieu of subsistance are 
authorized. (A. R. 35-4820.) 30 MB 60 P 5067 A 6300-9. Other authorized 
travel expenses AG 200 A 9-9. 


It appears that Captain Jones was granted 15 days’ leave of ab- 
sence by paragraph 14, Special Orders, No. 92, headquarters, Fort 
Hayes, Ohio, dated May 9, 1928; that he availed himself thereof, 
leaving his station June 16, 1928, and returned to duty at Fort Hayes 
June 30, 1928. He states that he used this leave for the purpose of 
locating quarters at his new station, Indianapolis, Ind., and that 
he returned to corps area headquarters and reported to the com- 
manding general for the performance of the temporary duty en- 
joined by his orders, and that he left Fort Hayes, Ohio, 12.30 p. m., 
July 7, 1928, and arrived at Indianapolis at 6.10 p. m. the same 
day. The claim is for per diem allowance while on duty under the 
commanding general, Fifth Corps Area, prior to leaving Fort Hayes 
for his new station. 

The orders in question relieved the officer from duty with the 
Tenth Infantry, effective July 1, 1928, and assigned him for duty 
at headquarters, Fifth Corps Area, at the same station. This change 
in assignment required no travel and no travel was directed by the 
orders until the completion of the temporary duty assigned, at which 
time he was required “to proceed” to Indianapolis. The officer 
was not in a travel status prior to actually leaving Fort Hayes, Co- 
lumbus, Ohio, on July 7, 1928, at 12.30 p. m., and payment of the 
per diem allowance for the period July 1 to 7, 1928, is not author- 
ized, You are advised accordingly. The voucher transmitted with 
your request will be retained in this office. 
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COMPENSATION—FOURTH-CLASS POSTMASTERS DISMISSED FROM 
THE SERVICE 

























Since the regulations of the Postal Service provide that a fourth-class post- 
master may withdraw at any time during a quarter the compensation 
earned up to the time of such withdrawal, he is entitled to credit for the 
amount thus withdrawn on final settlement of his account after dismissal 

from the service for cause. 


Comptroller General McCarl to the Postmaster General, October 4, 1928: 


I have your letter of September 20, 1928, requesting decision of a 
question presented as follows: 





Compensation of fourth-class postmasters is adjusted quarterly in accord- 
ance with the provisions of section 310, Postal Laws and Regulations of 1924. 
It is provided in section 311, paragraph 11, that fourth-class postmasters may 
withdraw their earned compensation at any time during the quarter, but shall 
not withdraw more than their pro rata portion of the quarterly compensation, 
to be determined in accordance with the provisions of this section. 

The practical effect of this regulation is that a fourth-class postmaster may 
withdraw the entire amount of the compensation due him at any time during 
the quarter. Assuming, therefore, that such a postmaster is removed for viola- 
tion of his oath of office, amounting to a breach of contract, the question arises 
whether credit should be allowed him for earned compensation withdrawn since 
the beginning of the quarter and prior to the disclosure of the breach of con- 
tract resulting in dismissal, or whether such credit should not be allowed and 
a refund required in order to effect a forfeiture of salary from the first day 
of the quarter during which the breach of contract resulting in dismissal 
occurred. 


Section 310 of the Postal Laws and Regulations of 1924, as 
amended by Order No. 7898, dated July 2, 1928, provides: 


* * 


* * * That whenever during the fiscal year there occurs or is created a 
change in the postmastership of an office of the fourth class, by death or other- 
wise, the outgoing postmaster shall receive in the final settlement of his account 
all his earned compensation for that part of the fiscal year which he has served 
but in no case shall such compensation amount to more than such a sum as is 
determined by taking such a fractional part of $1, 100, as the time he has served 
in the fiscal year is to the whole fiscal year * * 


Section 311 of the Postal Laws and ae of 1924, as 
amended by Order No. 4583, dated August 23, 1926, provides: 


5. At offices of the fourth class, whenever during the fiscal year a change 
of postmasters occurs from any cause, the outgoing postmaster shall receive 
in the final settlement of his account all his earned compensation for that 
quarter of the fiscal year which he had served, as provided in section 310. 

6. A postmaster of the fourth class may withdraw his earned compensation 
at any time during the quarter, but shall not withdraw more than his pro 
rata portion of the quarterly compensation, to be determined in accordance 
with the proyision of section 310, and shall have on hand at all times an 
amount sufficient to meet the demands of the Government after credit is 
given for salary and all other authorized expenditures. 


The plain meaning of the regulation is that at no time may a post- 
master of the fourth class withdraw any greater amount of the 
quarterly compensation than has been earned up to the date of such 
withdrawal but that he may withdraw all that he has earned up 
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to the time of withdrawal. It is understood that your doubt is as 
to whether credit for compensation in the amount earned up to the 
time of withdrawal should be allowed to a fourth-class postmaster 
dismissed for cause after the first day of the quarter in which such 
dismissal becomes effective. In other words, you request decision 
whether the rule announced as to postal employees dismissed for 
cause, namely, that they should not be paid for any part of the pay 
period current at the date of discharge, should be applied to fourth- 
class postmasters whose current pay period covers three months. 

Under the regulations quoted, a fourth-class postmaster becomes 
entitled, at any time, to any compensation which has been earned 
up to that time. If he withdraws the compensation in accordance 
with the regulation, his right thereto becomes vested and he is en- 
titled to credit in his account for the compensation earned and thus 
withdrawn. If he is thereafter dismissed from the service he is not 
entitled to be paid any amount earned during the quarter then 
current and not withdrawn by him prior to such dismissal, but credit 
for the compensation withdrawn in accordance with the regulations 
should not be withheld. 

Your question is answered accordingly. 


(A-24581) 
GRATUITIES—SIX MONTHS’ DEATH—NAVY ENLISTED MAN 


Where there has been no previous designation by an enlisted man of the Navy 
of a dependent relative as his beneficiary under the act of June 4, 1920, 41 
Stat. 824, and there is no widow or child surviving, payment of the six 
months’ death gratuity may not be made under the act of May 22, 1925, 45 
Stat. 710, to the mother of deceased, the provisions of the later act not 
being retroactive in effect. 


Decision by Assistant Comptroller General Ginn, October 5, 1928: 

Mrs. Josephine Lopez requested review of settlement No. 0184617 
of September 19, 1927, wherein was disallowed her claim for six 
months’ gratuity under the act of June 4, 1920, 41 Stat. 824, on 
account of the death of her son, Dominic A. Lopez, alias Peter W. 
Lopez, who died on April 6, 1927, while serving as a coxswain, 
United States Navy, disallowance having been on the ground that 
the records fail to show she was designated as his beneficiary to 
receive the gratuity or that she was his dependent. 

Claimant appears to believe that there has been a modification of 
the law which will permit payment in the absence of her designation 
as beneficiary. 

The act of June 4, 1920, which was the law in effect at the date of 
her son’s death provided for payment of six months’ gratuity “to the 
widow, and if there be no widow to the child or children, and if there 
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be no widow or child, to any other dependent relative of such * * * 
enlisted man * * * previously designated by him * * *.” 

It has been consistently held that the right of the relative to the 
benefits of the statute other than the widow or child is conditioned 
on the fact that the relative shall have been previously designated by 
the deceased to receive the gratuity. Claimant has, therefore, no 
right to payment of said gratuity under said statute, the Navy De- 
partment having reported that no beneficiary was designated by her 
son. 

The modification of the law she has reference to is evidently the 
act of May 22, 1928, 45 Stat. 710, which provided that the Secretary 
of the Navy should determine the question of dependency in cases, 
other than the wife or child, where no designation of beneficiary had 
been made by the deceased. Said act, however, is not retroactive in 
its provisions and, therefore, does not have application, where, as in 
claimant’s case, the enlisted man’s death occurred prior to May 22, 
1928, the date of the act. 

Not having been designated by her son as his beneficiary as required 
by the act of June 4, 1920, claimant may not be paid the six months’ 
gratuity, and the question of dependency is, therefore, not necessary 
for consideration. 

Upon review the settlement is sustained. 


(A-23798) 


PAY—ADDITIONAL—SUBMARINE DUTY—NAVY OFFICERS 


An officer of the Navy assigned to duty on board a submarine is not entitled, 
while absent from the submarine by reason of sickness, to the 25 per cent 
additional pay authorized in the act of April 9, 1928, 45 Stat. 412, such 
additional pay being authorized only for periods the officer actuully is “on 
duty on board a submarine.” 

The additional pay authorized in the act of April 9, 1928, 45 Stat. 412, for an 

officer of the Navy “on duty on board a submarine” is not within the $7,200 

limitation prescribed in section 7 of the act of June 10, 1922, 42 Stat. 628, 

with respect to the “ base pay, pay for length of service and allowances for 

subsistence and rental of quarters” authorized therein for any officer below 
the grade of brigadier general or its equivalent. 


Comptroller General McCarl to the Secretary of the Navy, October 6, 1928: 

There has been received your letter of July 18, 1928, transmitting 
a proposed change in the Navy Pay Bill Instructions und requesting 
an expression of my views as to whether the change in instructions, 
in so far as disbursements are involved, conforms with the law. The 
change proposed is in paragraph 2 of the new Section I of the in- 
structions which were before this office in your submission of May 4, 
1928, and as approved by this office read as follows: 

2. Officers while on duty on board o submarine of the Navy are entitled to 


25 per centum of their base pay plus longevity. Submarine pay will be credited 
from the date an officer actually reports for duty on board a submarine of the 
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Navy and shall terminate on the date he is detached from duty on board a 
submarine as evidenced by indorsements on his orders. Initial credits of sub- 
nuirine pay in the case of officers will be substantiated by certified copy of an 
officer’s orders to submarine duty. Subsequent credits will bear reference to 
the month or quarter in which the orders are filed. An officer attached to a 
submarine is not entitled to submarine pay while absent therefrom on leave. 

The change proposed in this instruction is to add thereto, after the 
last sentence, the following: 

Officers are entitled to additional pay for submarine duty while attached to 
a submarine of the Navy during periods while in hospital for treatment. The 


right to additional pay for submarine duty is not affected by the $7,200 limita- 
tion in the case of officers of the grade of captain and below. 


The act of April 9, 1928, 45 Stat. 412, authorizing additional pay 
for duty on board a submarine, provides: 

That hereafter all officers of the Navy on duty on board a submarine of the 
Navy shall, while so serving, receive 25 per centum additional of the pay for 
their rank and service as now provided by law; and an enlisted man of the 
United States Navy assigned to duty aboard a submarine of the Navy, * * * 
shall in lieu of the additional pay now authorized, receive pay, under such 
regulations as may be prescribed by the Secretary of the Navy, at the rate of 
not less than $5 per month, and not exceeding $30 per mavath, in addition to 
the pay and allowances of his ratings and service. * 

In the language of the Senate Committee on Naval Affairs having 
this legislation in charge, Senate Report No. 380, to accompany S. 
3131, Seventieth Congress, first session, by the terms of the act “Of- 
ficers while actually serving on board submarines of the Navy will 
receive 25 per cent additional of the pay of their rank and service 
as now provided by law,” whereas “enlisted men, assigned to duty 
aboard submarines” will receive additional pay under regulations to 
be prescribed by the Secretary of the Navy. 

lt seems clear from the language of the act and from the ‘com- 
mittee report thereon that it was not intended to authorize additional 
pay for an officer assigned to duty “on board a submarine” except 
where the officer actually is performing duty on board the submarine 
and subject to the hazards and risks such duty entails. It must be 
the view, therefore, that the change proposed in the Pay Bill Instruc- 
tions does not conform with the law in so far as it relates to additional 
pay to an officer for submarine duty while in a hospital for treatment. 

Respecting the proposed change concerning the $7,200 limitation in 
the case of officers of the grade of captain and below, section 7 of the 
act of June 10, 1922, 42 Stat. 628, provides: 


That when the total of base pay, pay for length of service and allowances for 
subsistence and rental of quarters, authorized in this act for any officer below 
the grade of brigadier general or its equivalent, shall exceed $7,200 a year, 
the amount of the allowances to which such officer is entitled shall be reduced 
by the amount of the excess above $7,200: * * 


The additional pay authorized for officers on duty on board a 
submarine is not included in the “ total of base pay, pay for length 
of service and allowances for subsistence and rental allowance.” The 
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proposed change in the Pay Bill Instructions, accordingly, is ap- 
proved in that respect. 

It is suggested that in lieu of the proposed change the last sen- 
tence of paragraph 2 of Section I of the Pay Bill Instructions as it 
now stands be modified, and that the paragraph conclude as follows: 

An officer attached to a submarine is not entitled to submarine pay while 
absent therefrom on leave or by reason of sickness. The right to additional 
pay for submarine duty is not affected by the $7,200 limitation applying to 
officers of the grade of captain and below. 

It is to be understood in connection with these instructions, of 
course, that questions arising under the cited statutes are subject to 
such interpretation as may be required by the facts of particular 
cases presented. 















































(A-24471) 


VETERANS’ BUREAU—INSURANCE—TRAVELING EXPENSES 





Under the provisions of section 36 of the World War veterans’ act, added by 
the amendatory act of May 29, 1928, 45 Stat. 965, the administrative 
appropriation under the Veterans’ Bureau available for traveling expenses 
of officers and employees of the bureau is available also for payment of 
actual expenses of travel of applicants for reinstatement of insurance and 
of claimants for insurance benefits on the basis of permanent and total 
disability, when such travel is deemed by the bureau to be necessary or 
in the interest of the Government. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 6, 1928: 


| Consideration has been given to your letter of September 12, 1928, 
as follows: 





I have the honor to invite attention to the following provision in Public 585, 
: ; 70th Congress, “An act to amend the World War veterans’ act, 1924,” as 
follows: 

“ Authority is hereby granted for the payment of expenses of medical exami- 
nations, and inspections when necessary, in connection with the reinstatement 
' of insurance or the determination of the fact of permanent and total disability 
for insurance purposes, and the date of beginning or termination thereof. The 
expense of such examinations and inspections, and travel incident thereto, shall 
be borne by the United States and shall be paid from the appropriation for 
administrative expenses of the United States Veterans’ Bureau.” 

This amendment was recommended by the bureau to provide authority for 
the payment of expenses incident to examinations and investigations in con- 
nection with reinstatement of insurance, or for determining whether or not an 
insured claimant is permanertitly and totally disabled or, in case insurance 
benefits are being paid for permanent and total disability, has recovered. Here- 
tofore there has been no authority to defray this expense, and because of this 
fact the bureau has been at considerable disadvantage in obtaining the necessary 
information. When a veteran applied for reinstatement and submitted a report 
of medical examination by a reputable physician it did not seem that he should 
be put to any further expense for additional information which might be desired 
by the bureau for the protection of the Government or the Government life 
insurance fund. This was equally true where the applicant had requested total 
permauent disability benefits under his insurance contract. It was not intended, 
however, to make. mandatory the payment of all expenses incident to necessary 
medical examinations in connection with the reinstatement of insurance or the 
determination of the fact of permanent total disability for insurance purposes, 
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but only to authorize payment in those cases where the bureau desired evidence 
in addition to that submitted by the veteran. In view, however, of the tone of 
the language of this section the question had arisen as to whether the bureau 
can require the applicant for reinstatement, or the insured person claiming the 
benefits of permanent and total disability, to come in at the expense of the 
Government for examinations for the purposes mentioned, or does the amenda- 
tory language require the bureau to verify the facts relative to the physical 
condition of the insured by dispatching medical examiners or other employees to 
the insured for that purpose. In other words, is the bureau authorized to pay 
the traveling expenses of claimants as well as those incurred by bureau 
employees? 

The section provides that the expense of such examinations and inspections 
and traveling incident thereto shall be paid from the appropriation for “ admin- 
istrative expenses” of the United States Veterans’ Bureau. It is also requested 
that you advise what appropriation should be charged with the expenditures 
made for the purposes held to be authorized under this legislation. Your 
immediate advices will be appreciated. 

The statutory provision in question comprises section 36 of the 
World War veterans’ act, added by the amendatory act of May 29, 
1928, 45 Stat. 965. The authority in the section is for payment of 
“expenses of medical examinations, and inspections when necessary,” 
etc. These terms are very broad, and the “travel incident thereto,” 
the expense of which is authorized to be paid under the administra- 
tive appropriation for the Veterans’ Bureau, does not appear to be 
limited to the travel of the officers or employees of the Veterans’ 
Bureau. While there is a doubt in the matter, due to the fact that 
the administrative appropriation which is made available for pay- 
ment of the expenses of travel would ordinarily be available only 
for the travel of officers and employees under the Veterans’ Bureau, 
the purpose and intent of the new section was to make available to 
the Veterans’ Bureau all reasonable means of obtaining the necessary 
evidence as to health condition and other essential facts incident to 
an application for reinstatement of insurance, and to claims for in- 
surance based on the maturity of the policy by permanent and total 
disability. In view thereof, a narrow or restricted construction of 
the statute, limiting authorized travel to that of Veterans’ Bureau 
officers or employees, might tend to defeat the purpose and intent of 
the law. You are advised, therefore, that the administrative appro- 
priation available for travel expenses of officers and employees of 
the bureau generally is available for payment of actual expenses of 
travel of applicants for reinstatement of insurance and of claimants 
for insuranee benefits on the basis of permanent and total disability 
when such travel is deemed by the bureau to be necessary or in the 
interest of the Government. 

However, the expenses of travel of such applicants and claimants 
would be reimbursable only within the maximum amount it would 
have cost the Government to send an officer or employee of the Vet- 


exans’ Bureau to accomplish the same purpose, and, of course, such 
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payments should be made only on proper vouchers duly supported by 
receipts, etc. There would be no authority to pay such applicants 
and claimants a per diem in lieu of subsistence. 





(A-24441) 
TRAVELING EXPENSES AFTER DISCHARGE OR RESIGNATION 


Traveling expenses of civilian employees upon discharge to their homes or 

place where they entered the service are personal and must be borne by 
the employees, except in cases in which the compensation is authorized to 
be fixed by administrative action and provision has been lawfully made by 
regulation or in the individual appointment for payment of such expenses 
as a part of their compensation, or where statutory provision is made for 
expenses in going to and returning from posts of duty. 


Comptroller General McCarl to the Attorney General, October 9, 1928: 

Receipt is acknowledged of your letter of August 31, 1928, request- 
ing review of settlements in the accounts of Don C. Fees, former 
disbursing officer of the Department of Justice, in which was dis- 
allowed credit for payments representing traveling expenses reim- 
bursed to employees of the Bureau of Investigation in connection 
with travel from the place where their services were terminated to 
the place of original entry upon duty, the travel having been per- 
formed after the agents’ resignation from the service, or for the 
purpose of resigning. You refer to the Court of Claims decision 
in the case of Beaman v. United States, 19 Ct. Cls. 5, and to the 
decision of the Comptroller of the Treasury, 21 Comp. Dec. 866, and 
particularly to the decision of the Comptroller of the Treasury, dated 
October 22, 1913, to the Attorney General in the case of F. DeC. 
Faust, in which it was stated: 

Mr. Faust would have been entitled to the expense of the return trip * * * 
if he had remained in the service * * *. The fact that said trip was not 
taken until after his connection with the Government had been severed does 
not relieve the Government of the obligation to pay the expense thus incurred. 

The Faust decision cites the decision of the Court of Claims in the 
Beaman case as authority therefor, and while the facts stated in the 
decision do not show it to be in all respects similar to the Beaman 
case, it can not, be accepted as extending the rule laid down in the 
Beaman decision beyond the scope of that decision. In the Beaman 
case, and also in the decision in 21 Comp. Dec. 866, there was for 
consideration a specific appropriation authorizing expenses incurred 
“in going to and returning from” the employee’s post of duty. 
Under such circumstances the employee would generally be entitled 
to the expense of the return journey even though such travel were 
performed after the termination of his service. The appropriation 
for “ Detection and prosecution of crimes,” act of February 15, 1928, 
45 Stat. 78, is available for “ traveling expenses ” but does not specifi- 
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cally provide for expenses of going to and returning from the em- 
ployee’s post of duty. 

The decisions above discussed are, therefore, not applicable to 
travel performed by employees of the Bureau of Investigation. 

Unless otherwise specifically provided by law, the traveling expense 
of civilian employees to their first post of duty and to their homes 
upon separation from the service must be borne by them. 4 Comp. 
Dec. 11; 6 id. 157; id. 178; 20 id. 73. The only exception to such rule 
is in cases where compensation is authorized to be fixed by adminis- 
trative action and specific provision has been legally made by regula- 
tion or in the individual appointments for the payment of such ex- 
penses as a part of compensation. 5 Comp. Dec. 179; 22 id. 577; 
A-11858, March 31, 1926; A-11286, October 12, 1925; and A-2226, 
May 3, 1924. 

It appears from your submission that it has been the practice in 
your department, apparently based upon the decision in the Faust 
case, to pay the traveling expense of employees of the Bureau of In- 
vestigation upon their separation from the service to the place where 
they originally entered upon duty. This practice is erroneous and 
the disallowance of such items was correct; but in view of the long 
continued practice, the disbursing officer who made the payments as 
well as the employees receiving them now being out of the service, 
credit will-be allowed for all such payments made prior to October 
1, 1928, if otherwige proper. 

The decision of October 22, 1913, in the Faust case, in so far as it 
may be in conflict herewith, will not be followed hereafter, 


(A-24549) 


UNITED STATES COMMISSIONERS—FEES FOR HEARINGS UNDER 
SECTION 1042, REVISED STATUTES 


The filing of an application for release and notice to the district attorney, before 
80 days have been served by a poor convict for the nonpayment of a fine, 
do not invalidate the proceedings under section 1042, Revised Statutes, if 


the hearing is not held or the prisoner released before the 30 days have 
expired. c 


Decision by Comptroller General McCarl, October 9, 1928: 

John E. McCall, United States commissioner, has requested review 
of settlement of July 23, 1928, in so far as it disallowed his claim for 
fees for 71 hearings conducted under section 1042, Revised Statutes, 
in cases in which applications were made and the district attorney 
notified before the full 80 days had been served by the prisoners for 
nonpayment of fines. 

In support of the request for review, the commissioner states: 


In Instructions to United States Commissioners it says that the “ filing of 
an application for release and notice to the district attorney, before 30 days 
have been served by a poor convict does not invali@ate the proceedings under 
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section 1042, Revised Statutes, if the hearing is not held or the prisoner re- 
leased before the 30 days have expired.” 

Heretofore the district attorney has been notified before the 30 days were 
up and prisoners released at that time and the commissioners have always 
been paid without any question being raised. 

It would be unfair to prisoners at a distance from the office of the district 
attorney to be held more than 30 days so that he could be notified while pris- 
oners in jail in the same town where the district attorney has his office could 
be released promptly at the expiration of 30 days. For instance, a prisoner in 
the Pike County jail would have to stay in jail about 5 days over the 80 days so 
that the district attorney could be notified and at the expense of 75¢ per day 
to the Government while a prisoner in Covington, Ky. would be turned out in 
30 because the U. S. commissioner's office is in the same building as the U. 8. 
attorney. 


Section 1042, Revised Statutes, provides: 


When a poor convict, sentenced by any court of the United States to pay a 
fine, or fine and cost, whether with or without imprisonment, has been con- 
fined in prison thirty days, solely fer the nonpayment of such fine, or fine and 
cost, he may make application in writing to any commissioner of the United 
States court in the district where he is imprisoned, setting forth his inability 
to pay such fine, or fine and cost, ‘And after notice to the district attorney of 
the United States, who may appear, offer evidence, and be heard, the com- 
missioner shall proceed to hear and determine the matter; and if on exam- 
ination it shall appear to him that such convict is unable to pay such fine, or 
fine and cost, and that he has not any property exceeding twenty dollars in 
value, except such as is by law exempt from being taken on execution for 
debt, the commissioner shall administer to him the following oath: “I do 
solemnly swear that I have not any property, real or personal, to the amount 
of twenty dollars, except such as is by law exempt from being taken on civil 
precept for debt by the laws of (State where oath is administered) ; and that 
} have no property in any way conveyed or concealed, or in any way disposed 
of, for my future use or benefit. So help me God.” And thereupen such con- 
vict shall be discharged, the commissioner giving to the jailer or keeper of the 
jail a certificate setting forth the facts. 


While this section appears to contemplate that the prisoner shall 
have served the full period of 30 days for nonpayment of fine before 
he shall be permitted to make application for his release, such a 
procedure, if strictly enforced, would undoubtedly result in some 
prisoners serving much longer periods than others. This inequality 
is obviated, and the statute substantially complied with, if the hear- 
ings are not held or the prisoner released before the full 30 days 
have been served for nonpayment of fine, notwithstanding that the 
application and notice to the district attorney were filed before the 
expiration of the thirty-day period. Under the circumstances, this 
office will not disallow the authorized fee for hearings in such cases 
merely because the application and the notice to the district. attor- 
ney were not withheld until the full 30 days had expired. 3 Comp. 
Gen. 835; A-581, July 29, 1924; A-3900, August 12, 1924. 

It appears that all of the prisoners involved in this settlement had 
served the full 30 days before the final hearing and before their 
release. 

Upon review, $213 is certified due the claimant. 
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(A-24565) 


LEASES—CANCELLATION AND REEXECUTION AT INCREASED 
RENTAL 


A formal lease under which the United States acquires the right to occupancy 
of a building at a stipulated rental, subject to renewal from year to year 
for a period of 10 years, may not be canceled and a new lease at an 
increased rental substituted therefor in order to compensate the lessors for 
improved equipment installed prior to such cancellation, the installation 
having been made without any prior agreement for an increased rental. 


Comptroller General McCarl to the Secretary of the Treasury, October 9, 1928: 
Receipt is acknowledged of your letter of September 22, 1928, as 
follows: 


Under date of May 10, 1924, the department entered into a contract with the 
Capital City Benefit Society, Samuel H. Walker, president, for the rent of 
premises known as 462 Louisiana Avenue NW., Washington, D. C., the consider- 
ation made in said lease being $11,500.00 per annum. 

Mr. Walker in a letter dated May 15, 1928, states among other things, the 
following: 

“ Recently we made extensive repairs to the water system inside of the build- 
ing at the request of your office and have installed new electric elevators, These 
adjustments have effected large economies of maintenance to the benefit of the 
tenant and are still unadjusted so far as the rental of the owner.” 

The Director of Public Buildings and Public Parks of the National Capital 
stated in part as follows: 

“The change in elevators from hydraulics to electrics, however, did result 
in reducing the maintenance cost. When the steam~plant in the building was 
operated at high pressure to run the elevators, it was necessary to have an 
engineer on duty throughout the office hours. Since these boilers have been 
changed from high pressure to low pressure this engineer is no longer needed 
and, in addition, the firemen on duty at that building have been reallocated 
from Grade CU-4 to Grade CU-3. A further saving has been made in the cost 
of fuel during the summer months. Electricity now required to operate the 
elevators is not nearly so expensive as the coal which was consumed in oper- 
ating them when the hydraulic elevators were in use. This saving, however, 
only applies to the summer season, as during the winter the exhaust steam was 
used in heating the building, and the cost of electricity probably about equals 
the difference between what it now costs to heat the buildings and what it 
formerly cost to operate the elevators and heat the building.” 

In order to pay any additional amount for the rent of the premises in ques- 
tion, it will be necessary to obtain specific authority therefor from Congress 
inasmuch as current appropriations stipulate a limit of $11,500.00. 

Before taking action looking to the obtaining of an increased authorization 
your decision is requested as to whether or not, under the circumstances as 
outlined above, the existing lease agrement, Tec-2, dated May 10, 1924, with an 
option in the Government to renew at a monthly rental of $1,000.00 subject to a 
reduction of $41.66%, per month during occupancy and over a period not to 
exceed ten years provided that no renewal thereof shall extend the period of 
occupancy of the premises beyond the thirtieth day of June, 1934, may be 
canceled and a new lease entered into with the owners at an increased rental 
in an amount not to exceed the actual monetary saving to the Government 
for maintenance and operation because of improvements placed on said prop- 
erty by the owners. 


While I do not find any specific reference to the rent for this 
particular building in the appropriation act of March 5, 1928, 45 
Stat. 168, it does contain a restriction upon the amount which may be 
expended for rent of quarters for the internal revenue service in 
the District of Columbia to an aggregate of $219,250. From the 
hearings upon the appropriation bill it appears that the estimates 
for rentals submitted to the Congress place the rent of this building 
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at $11,500 per year. The lease in question provides for its renewal 
at the option of the United States from year to year after June 30, 
1924, to June 30, 1934, at the rate of $1,000 per month, subject to a 
reduction of $41.6634 during occupancy, or a net rate of $11,500 
per year. 

Paragraphs 6 and 7 of the lease provide: 

6. The lessor shall furnish to the Government, during the occupancy of 


said premises, under the terms of this lease, as part of the rental consideration, 
the following: 


All exterior repairs to the premises and shall pay all taxes and assessments. 
It is further understood and agreed that the premises, at the beginning of this 


contract, shall be equipped by the lessor with elevators and necessary operat- 
ing machinery in good running condition. 


The lessee shall, during the occupancy of said premises, under the terms of 
this lease, make all interior repairs and pay all maintenance charges incident 
to the operation of the building. 


7. The lessor shall, unless herein specified to the contrary, maintain the 
said premises in good repair and tenantable condition during the continuance 
of this lease, except in case of damage arising from the act or the negligence 
of the Government’s agents or employees. For the purpose of so maintaining 
the premises, the lessor reserves tke right at reasonable times to enter and 
inspect the premises and to make any necessary repairs to the building. 


There is no provision in the lease authorizing an increased rental 
in the event of the installation of new or improved equipment, and 
it appears that a formal notice of renewal for the fiscal year 1929 
was given the lessor on June 18, 1928. The United States, by the 
lease in question, acquired the right, subject to the giving of proper 
notice, to the use of the building, upon payment of the stipulated 
rental up to June 30, 1934, and there is, accordingly, no authority 
in any administrative or executive officer to surrender that right 
or any portion thereof by a cancellation of the existing lease and 
the substitution of a new lease providing for a higher rental by 
reason of the improved equipment previously installed without any 
agreement that increased rent should be paid. 4 Comp. Gen. 403. 
If the lessor expected to realize an increased rental by reason of the 
improved elevator and water system, he should have insisted upon 
an agreement to that effect before making such improvements. Of 
course, it is within the power of the Congress to authorize the execu- 
tion of a new lease or the payment of increased rental under the old 
lease. Should an increased appropriation for that purpose be sought, 
however, it should be so worded as specifically to authorize the pay- 
ment of the increased rental notwithstanding the provisions of the 
existing lease. 


(A—24566) 


TRAVELING EXPENSES, DIVISION OF—GASOLINE TAX 


Where an employee of the United States is traveling on official business in 
his private automobile and is accompanied by a person other than an 
employee of the United States, the employee may be reimbursed for one- 
half of the expenditures for gasoline exclusive of the State tax. No 
reimbursement of the State tax may be made to such employee. 
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Cemptroller General McCarl to W. M. Lockwood, disbursing clerk, Interstate 
Commerce Commission, October 9, 1928: 


There has been received your letter of September 20, 1928, with 
inclosures, to the effect that an employee traveling on official business 
in his automobile and making purchases of gasoline for which he 
submitted claim for reimbursement, including the State tax on the 
gasoline, was accompanied by a person not in the employment of the 
United States, and that the employee had been reimbursed for one- 
half of his expenditures for gasoline, including one-half of the State 
tax. You request to be advised as to the proper procedure for the 
collection from the State of one-half of the State tax which was 
reimbursed to the employee. 

The principle of the decision of May 14, 1928, of the Supreme Court 
of the United States in Panhandle Oil Company v. Mississippi is that 
a State is without authority to impose a tax on gasoline sold to the 
United States for its official use. That decision is declaratory of a 
general principle which has been uniformly applied. Therefore, if 
the employee in this instance had been traveling alone the amount 
of the tax paid by and reimbursed to him would have been for col- 
lecting from the State. But the Federal employee was not required 
to take a person other than a fellow employee of the Government on 
an official trip in his private automobile. This was for the con- 
venience of both the employee and the other person, and it has been 
the practice of the United States to reimburse an employee traveling 
under such circumstances with one-half of the cost of expenditures 
the benefits of which contributed to the furtherance of his official 
duties but were shared by the employee and the other person. The 
employee by taking along a person not traveling on official business 
of the United States has complicated the situation, however, by 
involving the question of the State tax and may not place upon the 
United States the burden of undertaking to obtain from the State a 
refund based upon a division of the State tax under such circum- 
stances. While the Government may properly reimburse the em- 
ployee for one-half of the expenditures for the gasoline and oil, it 
does not follow that the Government is required to reimburse the em- 
ployee one-half of the State tax paid on the gasoline. The State tax 
may in that connection be viewed as indivisible which the employee 
will be required to bear himself, the condition being created by his 
own action and not by force of the travel on Government account. 

A refund from the State should not be demanded in the present 
matter and hereafter employees will not be reimbursed for items of 
State tax on gasoline in connection with division of travel expenses 
where accompanied by others than those traveling at Government 
expense. 

Your question is answered accordingly. 
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(A-24197) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—ESCHEAT 


If payment of the amount of an adjusted service certificate to the estate of a 
veteran becomes necessary under section 508 of the World War adjusted 
compensation act, added by the act of May 29, 1928, 45 Stat. 949, the gen- 
eral rule controlling payments of Government funds to an estate becomes 
applicable, and under this rule no payment may be made to an administra- 
tor who has no interest either as heir or creditor, or as representative of 
heirs or creditors, in the estate of the deceased. 

If'a named beneficiary of an adjusted service certificate does not exist and 
there are no known heirs of the insured, payment to the representative of 
the estate is authorized only of the amount of the proven debts. 

Payment of the amount of an adjusted service certificate may not be made to a 

public administrator to whom the will of the veteran was addressed in the 

form of a letter, if the terms of the will are impossible of fulfillment and 
there survive the veteran no heirs or creditors entitled under the laws of 
distribution of the State of domicile. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

October 10, 1928: 

Consideration has been given to your letter requesting decision 
whether, under the provisions of section 508 of the World War ad- 
justed compensation act, added by the act of May 29, 1928, 45 Stat. 
949, the Veterans’ Bureau is authorized or required, in cases where 
there would be an escheat to a State, to pay the amount of an ad- 
justed service certificate, upon the death of the veteran, to the repre- 
sentative of his estate, in the event the director is unable to ascertain 
the beneficiary named by the veteran. 

You present the two cases of Clarence Schaeffer, C-646395, and 
Henry Peters, XC-695875, as involving the question submitted. 

In the former case the veteran designated as beneficiary of his 
certificate a person described as his father, but investigation shows 
that neither a father nor any other heir survived him. The Veterans’ 
Bureau considered the case under section 501 of the World War 
adjusted compensation act as one in which no beneficiary had been 
designated, but refused to pay the full value of the certificate, $1,582, 
to the administrator of the estate, only paying the amount of proven 
debts approximating $300, for the reason that there were no known 
relatives and there would have been the possibility of an escheat to 
the State of the remainder of the amount of the certificate after the 
debts had been paid. There is now pending for consideration 
whether or not a promissory note executed by the veteran in the sum 
of $650 may be paid, less a credit of $100 which has already been 
paid, but not by the Veterans’ Bureau. 

In the other case the veteran had a certificate amounting to $984 
for which he named his estate as beneficiary. He left a will which 
has been probated under the laws of California, of which State the 
veteran was a resident. But it is understood that the terms of the 
will are impossible of fulfillment, the veteran failing to bequeath 
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his estate to any existing person or persons, and there survived him 
no heirs entitled under the laws of distribution of California. Pay- 
ment to the public administrator, to whom the will was addressed in 
the form of a letter, would probably result in an escheat to the 
State. 

Section 508 of the World War adjusted compensation act, supra, 
provides as follows: 

Notwithstanding any other provision of this Act a veteran may, under regu- 
lations prescribed by the Director, name more than one beneficiary, and may 
from time to time, with the approval of the Director, change such beneficiaries. 
If the Director is unable to ascertain the beneficiary named by the veteran, 
payment shall be made to the estate of the veteran. 

The purpose of the last sentence of this section was only to pro- 
vide a means of disposing of the amount of an adjusted service 
certificate in the event the director is unable to ascertain the identity 
of a designated beneficiary or beneficiaries. If payment to the estate 
becomes necessary under this section, there would be for application 
the general rules controlling the payment of Government funds to 
an estate. It has long been the established rule that no payment may 
be made to an administrator who has no interest either as heir or 
creditor or as representative of heirs or creditors in the estate of a 
deceased. See 20 Comp. Dec. 740 and 23 id. 95, which were cited 
with approval in 4 Comp. Gen. 417, 419. See also the following 
cases under the World War veterans’ act: 7 Comp. Gen. 33; id. 
294; decisions of July 28 and November 30, 1926, A-14609; decision 
of July 21, 1928, A-23640. The general question above stated is 
answered accordingly. 

In the case of Clarence Schaeffer, the Director of the Veterans’ 
Bureau has apparently construed the law as not requiring payment 
of the full amount of the adjusted service certificate to the estate, 
evidently on the basis that the law intends, if a named beneficiary 
does not exist and there are no known heirs of the insured, that 
payment to the estate is authorized only of the amount of proven 
debts, There appears no reason for this office to differ with the 
administrative view and action pursuant thereto in this case. Under 
this view there would also be no lawful objection to the payment of 
the additional sum of $500 or $550 whichever amount represents the 
unpaid balance of the promissory note executed by the veteran. 

The general rule is that a will in which some person or persons are 
bequeathed the amount of an estate to which there are sums due from 
the United States prevents the escheat to a State. 7 Comp. Gen. 294. 
And such would have been the rule in the case of Henry Peters had 
the will been possible of fulfillment. But as no existing person or 
persons were designated to which the amount of the certificate could 
have been paid under the will, the situation is as though no will had 
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been made. Payment in this case of the amount of the certificate may 
not be made to the public administrator who was designated in the 
will, it being understood that there are no heirs or creditors of the 
deceased veteran. 


(A-24397) 


VETERANS’ BUREAU—INSURANCE—REINSTATEMENT—INCON- 
TESTABLE CLAUSE 


The incontestable period prescribed by section 307 of the World War veterans’ 
act of June 7, 1924, 43 Stat. 627, may be considered as beginning from the 
date a converted policy of insurance is made effective under regulations 
issued by the Director of the Veterans’ Bureau pursuant to statute. 


Decision by Comptroller General McCarl, October 10, 1928: 

There is before this office for consideration in the preaudit of 
accounts an administratively approved voucher for war risk insur- 
ance installments in favor of Joseph M. Giblin as for permanent and 
total disability based on policy No. K-630328, involving the ques- 
tion as to when the incontestable period prescribed by section 307 
of the World War veterans’ act begins to run. 

The veteran, while in the service, was granted $10,000 war risk 
term insurance upon which premiums were paid to include March, 
1919. Effective February 1, 1927, $5,000 term insurance was re- 
instated and converted into an ordinary life policy, K-600567, 
about which no question is raised. On May 5, 1927, the veteran 
executed application for the reinstatement and conversion of the 
remaining $5,000 term insurance. The application was accepted 
by the insurance medical section of the Veteran’s Bureau on June 
17, 1927, under the provisions of section 304 of the World War 
veterans’ act, and the affidavit in support of premium lien attached 
thereto was accepted June 22, 1927. Accordingly, a $5,000 ordinary 
life policy was issued, effective June 1, 1927, upon which premiums 
were paid to include January, 1928. 

On December 7, 1927, the veteran was rated permanently and to- 
tally disabled from November 21, 1927, based upon an examination 
of that date. Thereafter the rating was reviewed, and on May 24, 
1928, the veteran was rated permanently and totally disabled from 
September 24, 1923. 

Notwithstanding the fact that the veteran was found to be per- 
manently and totally disabled at and prior to the time he applied 
for reinstatement, the bureau approved an award of insurance bene- 
fits on account of permanent total disability beginning with Decem- 
ber 1, 1927, the expiration of the six months’ period following the 
effective date of the policy, June 1, 1927. 
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Section 307 of the World War veterans’ act of June 7, 1924, 43 
Stat. 627, provides, in part, as follows: 

All such policies of insurance heretofore or hereafter issued shall be incon- 
testable after the insurance has been in force six months from the date of 
issuance or reinstatement, except for fraud or ices of premiums and 
subject to the provisions of section 23: * 

It has been held by this office that a ail of permanent total dis- 
ability made before the expiration of the period thus authorized for 
contesting insurance, effective as of a date during such period, stops 
the running of the period, and if in such cases the bureau later 
makes another rating of permanent total disability retroactively ef- 
fective as of a date prior to application for reinstatement and con- 
version there has been no lawful reinstatement and conversion of the 
insurance. 7 Comp. Gen. 248; id. 551. It was the purpose and ef- 
fect of these decisions to hold that the first rating of permanent 
total disability must have been during the six months’ period pre- 
scribed by section 307 of the statute to constitute a lawful contest 
of the insurance. Thus the question in this case is whether the rating 
of permanent total disability made December 7, 1927, effective as of 
November 21, 1927, was within the six months’ period. The bureau 
approved the payments of insurance on the basis that the period pre- 
scribed by section 307 began to run from the effective date of the 
policy, June 1, 1927, rather than from the date the application for 
reinstatement was finally accepted, June 22, 1927. If the former 
date is the beginning of the incontestable period, there was no timely 
contest, whereas if June 22, 1927, is the beginning date, the policy 
was contestable and insurance was not lawfully reinstated and con- 
verted. 

It has heretofore been held by this office that the incontestable 
period begins to run from the date the Veterans’ Bureau has deter- 
mined that all conditions precedent for reinstatement of insurance 
fixed by the statute have been met. 5 Comp. Gen. 503. Said holding 
was based on the submission by the Veterans’ Bureau of a case involv- 
ing a reinstatement under section 304 of the statute, as in this case, 
wherein were suggested only two alternative dates as the beginning 
date of the incontestable period, the statement of the question as set 
forth in the submission being as follows: 

* * * However, this position has been questioned and the opinion of your 
office is sought as to whether the six months’ period referred to in section 307 
quoted should be computed from the date that the application for reinstatement 
is acted upon or whether, in view of the fact that the applicant is compelled to 
pay all the back premiums with interest where he is suffering from a service 
connected disability, that the six months’ period should not be computed from 
the date that he is compelied to pay the premiums on the policy to effect a 
reinstatement * * *, 

There were not considered in that connection Veterans’ Bureau 
regulations under which a reinstatement and conversion may be made 
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effective the first of the month in which the requirements of law are 
complied with by the applicant. See sections 4097 and 5020, Vet- 
erans’ Bureau Regulations, 1923, and Regulation No. 138, dated July 
1, 1926. It is understood that under the regulations of the Veterans’ 
Bureau, issued pursuant to statutory authority vested in the Director 
of the Veterans’ Bureau by section 5 of the World War veterans’ act 
of June 7, 1924, 43 Stat. 608, that a reinstated and converted policy 
may be made effective from the first of the month in which the 
application for reinstatement and conversion has been finally accepted 
by the bureau. In this case compliance by the insured with section 
304 of the statute was completed on June 22, 1927, and the converted 
policy issued on the basis thereof may be considered as effective from 
the first of that month. Therefore, the insurance was “in force,” 
within the meaning of section 307 of the statute, from and after 
June 1, 1927. Consequently, the incontestable period expired Novem- 
ber 30, 1927, and the insurance became incontestable December 1, 
1927, except for fraud or nonpayment of premiums, and the perma- 
nent and total rating of December 7, 1927, was without effect as a 
contest of the insurance. 

Accordingly, the voucher representing insurance installments on 
the basis of policy K-630328 may be approved for payment, 


(A-24416) 
VETERANS’ BUREAU—INSURANCE—ASSIGNMENT 


The provisions of section 13 of the act of May 29, 1928, 45 Stat. 968, amending 
section 300 of the World War veterans’ act of June 7, 1924, so as to remove 
all restriction as to designation of beneficiaries for converted insurance, 
did not repeal or render inoperative the provisions of section 22 of the 
statute, 43 Stat. 613, restricting the assignment of war risk insurance to 
members of the permitted class of beneficiaries. 


Decision by Comptroller General McCarl, October 12, 1928: 

There is before this office for consideration in the preaudit of ac- 
counts the war risk insurance case of Beverly Allen Read, C-724108, 
K-218953, involving the question whether benefits under a converted 
insurance policy maturing by reason of the death of the insured sub- 
sequent to the amendatory act of May 29, 1928, 45 Stat. 964, may be 
assigned by the designated beneficiary to the divorced wife of the 
insured who was not within the permitted class of beneficiaries prior 
to the date of said statute. 

The veteran died July 7, 1928, at which time he had in force a 
$10,000 ordinary life insurance policy, the beneficiary thereof being 
his daughter, Claudia B. Read. Subsequent to the death of the in- 
sured the daughter executed an assignment of all rights, title, and in- 





-——_ oS. oe 


co 


aoa f= 


oo. 


ee ee ee ee | 


Sa ae ee ee ee ee ee, ee ee ee ee ee ae 








DECISIONS OF THE COMPTROLLER GENERAL 177 


terest in the policy to her mother, Lillian M. Read, who had been 
divorced from the insured prior to his death, 

The Veterans’ Bureau has submitted for preaudit a voucher in 
favor of Lillian M. Read, the divorced wife, on the basis of the 
assignment by the designated beneficiary, for the full face value of 
the policy. 

Section 22 of the World War veterans’ act of June 7, 1924, 43 Stat. 
613, provided as follows: 

* * * insurance * * * payable under Titles * * * III * * * shall not be 
assignable; shall not be subject to the claims of creditors of any person to 


whom an award is made under Titles II, III, or IV; and shall be exempt from 
all taxation; * * *. 


That the provisions of this section shall not be construed to prohibit the 
assignment by any person to whom converted insurance shall be payable un- 
der Title III of such act of his interest in such insurance to any other mem- 
ber of the permitted class of beneficiaries. 

The effect of section 13 of the act of May 29, 1928, 45 Stat. 968, 
amending section 300 of the World War veterans’ act, was to limit 
the permitted class of beneficiaries to term insurance, and, thereby 
to remove all restriction as to designation of beneficiaries for con- 
verted insurance. Decision of September 7, 1928, A-24129, 8 Comp: 
Gen. 107. As no corresponding amendment was-made to section 22 
of the statute with respect to assignment by any person to whom 
converted insurance is payable of his interest in such insurance, it 
is a question what effect, if any, the amendments of May 29, 1928, 
had upon the assignment of converted insurance. 

As a basis for approving the voucher for payment in the instant 
case it would be necessary to conclude that the Congress intended 
by the amendment to remove all restriction on assignment of con- 
verted insurance, as well as to remove all restriction on designation 
of beneficiaries thereof.. The statute as amended, when consid- 
ered in connection with the general restriction on assignments, does 
not justify such an assumption. Whether the failure to make any 
modification in section 22) of the statute was or was not an over- 
sight, the repeal or modification of a statutory provision by impli- 
cation is not favored. Particularly as to assignments of war risk 
insurance is it improper to conclude by inference only that the 
Congress intended to remove entirely all restrictions on assignments 
of converted insurance, so contrary to the statutory provision prohib- 
iting assignment of other classes of claims against the United States, 
section 3477, Revised Statutes, and also in view of the various State 
statutes making one’class of restriction or another as to assignment 
of life insurance. See 37 Corpus Juris, 422-438, particularly para- 
graphs 127 and 128, pages 423-425. In other words, it does not fol- 
Jow, necessarily, that because the Congress removed all restriction 
as to designation of beneficiaries of converted insurance, it was in- 
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tended also to remove all restrictions as to assignment of such insur- 
ance. 

It is concluded, therefore, that section 22 of the act has not been 
repealed, modified, superseded, or rendered inoperative, and that 
assignments of converted insurance will be recognized only if and 
when made to a person coming within the permitted class of bene- 
ficiaries as existing prior to the amendatory act of May 29, 1928. In 
this case, as the assignee was not within the permitted class, the 
assignment may not be recognized and the voucher may not be ap- 
proved for payment. 


(A-24427) 


TRANSPORTATION—SUBSISTENCE—DEPENDENTS OF FOREIGN- 
SERVICE OFFICERS 


Under existing statutes, reimbursement of the expenses of transportation and 
subsistence of the families of foreign service officers in connection with 
the return of the officer to Washington for conference and temporary duty 
is not authorized. 


Comptroller General McCarl to the Secretary of State, October 12, 1928: 

I have your letter of August 29, 1928 (FA-123-C 77/314), relative 
to settlement K-28829-S, dated June 30, 1928, of the account of 
Arthur B. Cooke, American consul at Plymouth, England, wherein 
credit was suspended for $143.41, being expenses of his wife in 
March and April, 1928, while proceeding with him from Plymouth, 
England, to Washington, D. C., and while he was in Washington, 
D. C., for consultation and temporary duty in the Department of 
State. It appears that the consul proceeded from his post to the 
United States under proper orders from the Secretary of State for 
consultation and temporary duty in the department. The order also 
stated that transportation would be furnished the consul and his 
family to Washington. 

Prior to the foreign service act of May 24, 1924, 43 Stat. 143, 
referred to by you as the Rogers Act, there was no general statute 
giving to the families of foreign service officers the right to reim- 
bursement of the expenses of transportation and subsistence incurred 
in going to and returning from the posts of duty of the officers, the 
only authority therefor being found in the acts making appropriation 
for the transportation of the officers themselves. 

The act of April 15, 1918, 40 Stat. 519, 521, making appropriations 
for the Diplomatic and Consular Service for the fiscal year 1919, 
provided as follows: 

To pay the actual and necessary expenses of transportation under such 
regulations as the Secretary of State may prescribe, of diplomatic and consular 


officers and clerks in embassies, legations, and consulates in going to and 
returning from their posts, or when traveling under orders of the Secretary 
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of State, at the rate of not exceeding ten cents per mile, but not including 
any expense incurred in connection with leaves of absence, $125,000. 

The act of March 4, 1919, 40 Stat. 1825, 1328, making similar 
appropriations for the fiscal year 1920, provided: 

To pay the itemized and verified statements of the actual and necessary 
expenses of transportation and subsistence, under such regulations as the 
Secretary of State may prescribe, of diplomatic and consular officers and 
clerks in embassies, legations, and consulates and their families and effects 
in going to and returning from their posts, or when traveling under orders 
of the Secretary of State, but not including any expense incurred in connec- 
tion with leaves of absence, $145,000. 

Under the authority of the act last cited the Secretary of State 
prescribed regulations providing that an officer or clerk entitled 
to reimbursement for the expenses of transportation and subsistence 
in going to and returning from his post, should be entitled to reim- 
bursement for the amounts actually and necessarily disbursed by him 
for expenses of transportation and subsistence, as defined and limited 
by the regulations, of himself and family. When traveling under 
orders of the Secretary of State otherwise than going to his post 
or returning from his post to the United States, he should be entitled 
to reimbursement of his own expenses as previously defined, but not 
for those of his family, unless specially and specifically authorized 
by the Secretary of State, and this should apply, also, when the 
officer was ordered to the United States for consulation or temporary 
duty. 

The provision in the acts making appropriations for the Diplomatic 
and Consular Service for the fiscal years 1921 and 1922 was the same 
as that quoted for the fiscal year 1920. For the fiscal year 1923 the 
last clause was changed to read “or of such officers and clerks when 
traveling under orders of the Secretary of State,” thus eliminating the 
families from the right to reimbursement except when going to and 
returning from the posts of the officers and clerks. 

For the fiscal year 1924 the provision was the same as for 1923, 
except that a proviso was added requiring transportation on Ameri- 
can vessels unless certified by the Secretary of State as not available. 

Section 15 of the foreign service act of May 24, 1924, supra, 
provides : 

That the Secretary_of State is authorized, whenever he deems it to be in the 
public interest, to order to the United States on his statutory leave of absence 
any Foreign Service officer who has performed three years or more of contin- 
uous service abroad: Provided, That the expenses of transportation and sub- 
sistence of such officers and their immediate families, in traveling from their 
posts to their homes in the United States and return, shall be paid under the 
same rules and regulations applicable in the case of officers going to and re- 


turning from their posts under orders of the Secretary of State when not on 
—- - © 


The provisions in the appropriation acts for the fiscal years 1925, 
1926, and 1927 are the same as for the fiscal year 1924. For the fiscal 
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year 1928 the appropriation for the expenses of transportation and 
subsistence of the families and effects of officers ‘and clerks in going to 
and returning from their posts was made available with the maximum 
limitation to $25,000 for such expenses incurred in connection with 
leaves of absence. 

The expenses under consideration in the instant case were incurred 
in the fiscal year 1928, under the terms of the foreign service act 
of May 24, 1924, and of the appropriation for the fiscal year 1928, 
44 Stat. 1183. The expenses for transportation and subsistence of the 
family of an officer are reimbursable if incurred when going to and 
returning from the post, and as to a foreign service officer, when he 
is ordered to the United States on his statutory leave of absence. 
The provision in the appropriation for the fiscal year 1928 making it 
available in connection with leaves of absence appears to be nothing 
more than a provision to carry into effect the provision in section 
15 of the foreign service act relative to expenses incurred when an 
officer is ordered to the United States on statutory leave of absence. 

In view of the various acts quoted and cited as the law now stands 
it is clearly the considered intent of the Congress that the reimburse- 
ment of the expenses of transportation and subsistence of the families 
and effects of foreign service officers and clerks is authorized only 
for those incurred in going to and returning from their posts, or 
in the case of the immediate families of officers, for those incurred in 
traveling to the United States when ordered by the Secretary of 
State on statutory leaves of absence. 

Since it does not appear from the facts shown that the expenses 
of the foreign service officer’s wife in this case were incurred in 
returning from the post or in connection with the officer’s being 
ordered to the United States on a statutory leave of absence, there 
is no authority of law for the reimbursement of the expenses in 
question. 

The provision for the transportation of the families and effects 
of officers and employees is intended to relieve such officers and em- 
ployees of the burden of the expense of taking their families with 
them to their posts of duty in foreign countries and to bring them 
back to the United States upon the termination of duty abroad. It 
is not intended to be available for the transportation and subsistence 
of the families of officers and employees who are ordered to come to 
this country in connection with their official duties except when an 
officer is ordered to return on statutory leave of absence. For ex- 
ample, a foreign service officer is entitled under the provision of the 
appropriations cited to have his family and effects transported to 
his post of duty abroad; if he is transferred from the first post of 
duty to another foreign post, he is entitled to have his family and 
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effects transferred from the first to the second post of duty, and if 
his services are terminated, he is entitled to have them transported 
back to the United States. 

A foreign service officer is not entitled to have his family and effects 
transported from his post of duty to another post to which he is 
temporarily attached. For example, if a foreign service officer’s post 
of duty is London and it is found necessary to send him to Paris on 
official business and, perhaps, to have him remain there temporarily, 
he would not be entitled to have his family and effects transported to 
Paris at Government expense. The same is true as to an oflicia] trip 
to the United States. 

It is suggested in your letter thgt the State Department’s supple- 
ment to the Standardized Government Travel Regulations was ap- 
proved by this office, the inference being that such approval binds 
the office to allow credit for expenditures purported to have been 
incurred under the authority of such supplemental regulations. The 
regulations are applicable only to cases arising thereunder in which 
there appears statutory authority for the incurring of expenditures. 
The mere citing of the regulation does not supply the lack of statu- 
tory authority. Furthermore, your attention is invited to the last 
paragraph of the letter of April 15, 1927, A-18057, dealing with 
the supplemental regulations hereinbefore referred to, in which it is 
pointed out that— 

* * * nothing said herein can operate to preclude this office from further 
questioning the legality of any provision in said proposed regulations should 


the same hereafter be involved in any matter properly before the office for 
official action. 


Accordingly, you are advised that credit for the suspended items 
will be disallowed in the next settlement of the officer’s accounts. 


(A-24620) 


DISPOSITION OF MONEY AND EFFECTS OF AMERICAN SEAMEN 
WHO HAVE DESERTED 


Consular officers have no authority to demand, receive, or collect the wages due, 
or effects of, American seamen who have deserted. The master of the 
vessel should transmit such money and/or effects to the shipping commis- 
sioner at the port where the voyage of the vessel terminates or where the 
owners have their place of business, and said commissioner should pay over 
the proceeds, after deduction of all expenses, to the district judge of the 
eourt having jurisdiction over the port who, in turn, should deposit the 
amount in the Treasury to be covered in as a miscellaneous receipt. 


Comptroller General McCarl to the Secretary of State, October 13, 1928: 
There has been received your letter of September 28, 1928, file 
FA-19.6/1081, transmitting copy of a dispatch received from the 
American consul general at Shanghai, China, relative to the proper 
method of disposing of wages of Chinese seamen who have deserted 
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from American vessels operating in the Orient. It appears that the 
present procedure is for the consul at the port where the articles of 
the deserting seamen are canceled to receive the wages due such sea- 
men after deduction has been made for any loss claimed by the master, 
and the doubt in the matter appears to be as to whether the funds so 
received should be remitted to a United States district court or to the 
Department of State. 

Section 4596, Revised Statutes, as amended by the acts of December 
21, 1898, 30 Stat. 760, and March 4, 1915, 38 Stat. 1166, stipulates that 
whenever any seamen who has been lawfully engaged, or any appren- 
tice to the sea service, deserts, he shall be punished by “ forfeiture of 
all or any part of the clothes or affects he leaves on board and of all 
or any part of the wages or emoluments which he has then earned.” 
The disposal of forfeitures under this statute is governed by section 
4604, Revised Statutes, reading as follows: 

All clothes, effects, and wages which, under the provisions of this title, are 
forfeited for desertion, shall be applied, in the first instance, in payment of the 
expenses occasioned by such desertion, to the master or owner of the vessel from 
which the desertion has taken place, and the balance, if any, shall be paid by 
the master or owner to any shipping commissioner resident at the port at which 
the voyage of such vessel terminates; and the shipping commissioner shall ac- 
count for and pay over such balance to the judge of the circuit court within one 
month after the commissioner receives the same, to be disposed of by him in 
the same manner as is prescribed for the disposal of the money, effects, and 
wages of deceased seamen. Whenever any master or owner neglects or refuses 
to pay over to the shipping commissioner such balance, he shall be liable to a 
penalty of double the amount thereof, recoverable by the commissioner in the 
same manner that seamen’s wages are recovered. In all other cases of for- 
feiture of wages, the forfeiture shall be for the benefit of the master or owner 
by whom the wages are payable. 

By section 289 of the act of March 3, 1911, 36 Stat. 1167, the cir- 
cuit courts of the United States were abolished and the powers and 
duties of such courts were transferred to the United States district 
courts so that the shipping commissioners are now required to pay 
over the balances referred to in the above quoted act to the judges of 
the United States district courts. 

It is suggested in the submission that under the circumstances indi- 
cated in the despatch accompanying your letter, the collections which 
would ordinarily be made by the shipping commissioners be made by 
the United States consuls or consuls general and the funds collected 
be transmitted and accounted for in the same manner as the wages 
due a deserter when a vessel is sold abroad. 

The question as to the proper disposition of wages of a deserter 
from a vessel was considered by a former Attorney General of the 
United States in a letter addressed to the Secretary of State on 
January 28, 1875, 14 Op. Atty. Gen. 520. In said opinion it was 
held that a consul has no authority to demand and receive from the 
master of a vessel the money and effects belonging to a deserter from 
said vessel, and that it is only in case of the death of a seaman and 
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under the circumstances indicated in the second division of section 
4539, Revised Statutes, that any consular officer is authorized to re- 
quire the money, wages, etc., of a seaman to be delivered to him. 
It was further held that the method that should have been followed 
by the master of the vessel was to take charge of and hold the clothes, 
effects, and wages of the deserting seaman until the arrival of the 
vessel at the port where the voyage was terminated and there de- 
liver the balance of the funds and property, after deducting the 
expenses occasioned by the desertion, to the shipping commissioner, 
to be by him paid over to the judge of the district court having juris- 
diction over the port at which the voyage ended, or where the vessel 
was owned, said court to dispose of the funds by transmitting them 
to the Treasury to be deposited to the credit of the fund for the 
relief of sick, disabled, and destitute seamen. 

‘There appears to be no authority of law for consular officers to 
collect from the masters of vessels money and/or effects of deserters 
from vessels, but such money and/or effects should be delivered by the 
masters of the vessels, or the owners thereof, to a shipping commis- 
sioner located either at the port where the voyage terminates or 
where the vessel is owned. The moneys already collected by consuls 
or consuls general should be immediately transmitted to the dis- 
trict judge of the court having jurisdiction over the port at which 
the voyage terminated, or having jurisdiction over the owners of 
said vessels. A full explanation of the circumstances should accom- 
pany the money and effects so transmitted, and the district judge 
will remit the net proceeds to the Treasury for deposit in the 
Treasury of the United States as miscellaneous receipts. See 1 Comp. 
Gen. 557. 


(A-24730) 


TRANSPORTATION REQUESTS 


Where the owners or operators of ferries at isolated points object or refuse to 
accept Government transportation requests, the traveler may make payment 
in cash and claim reimbursement therefor on his regular travel voucher 
with an explanatory note of the reason for failure to use transportation 
requests. 


Comptroller General McCarl to the Secretary of the Interior, October 13, 1928: 
There has been received your letter of October 6, 1928, as follows: 


With reference to your decision A-16127, dated May 23, 1928, which requires 
the use of Government transportation requests when practicable for all trans- 
portation charges in excess of one dollar. 

There has arisen in this department the question of payment of ferry charges 
at more or less isolated western points, where such charge is in excess of one 
dollar. These ferries are usually operated by the owner, who would accept 
transportation requests under protest, and would not be in a position to claim 
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reimbursement under present billing requirements, without a great deal of 
delay, and assistance on the part of department officials. 


In order that proper instructions may be given in reply to inquiries from the 
field, a decision of your office is requested. 


Paragraphs 17 and 20 of the Standardized Government Travel 
Regulations require the use of transportation requests for all trans- 
portation by land or water when furnished by recognized transporta- 
tion companies. Established ferries are generally considered to come 
within this requirement although not specifically mentioned in the 
regulations. However, should particular isolated ferries not con- 
nected with other transportation lines object or refuse to accept 
Government transportation requests, the traveler may pay his fare in 
cash and claim reimbursement therefor on the regular travel voucher, 
stating thereon the reason for his failure to use transportation 
requests in the particular instance, and submitting proper evidence of 
the fact of payment and the amount thereof. A-23657, July 21, 1928. 





















(A-23988) 


CONTRACTS—PAYMENTS BY CHECK—-ASSIGNMENT—POWER OF 
ATTORNEY COUPLED WITH AN INTEREST 


The attempted assignment of checks to be issued by the Treasurer of the 
United States pursuant to a claim allowed by the General Accounting 
Office, such assignment having been executed before the issuance of the 
checks or the allowance of the claim, is null and void under the provisions 
of section 3477 of the Revised Statutes and confers no right upon the 
assignee to the proceeds of the checks. 

The phrase “ coupled with an interest” in connection with a power of attorney 
means an interest in the property on which the power is to operate, The 
power must be ingrafted on an estate in the thing. The power and interest 
are united in the same person. The interest or title in the thing, being 
vested in the person who gives the power, remains in him unless it be 
conveyed with the power and can pass out of him only by regular act in 
his own name. 

Where a power of attorney is given by a contractor to an agent to collect 
checks due from the Government for work to be performed under an exist- 
ing contract, which by its express terms shows that it is one of agency 
only and subject to revocation at the pleasure of the principal, and it 
appears that such agent has no interest in the contract or the proceeds 
thereof, such power of attorney is no longer in effect after its revocation 
by the contractor, and the balance of the contract price due the contractor 
for performance should be paid to him in accordance with the terms of the 
contract involved. 


Decision by Comptroller General McCarl, October 16, 1928: 

There is for consideration the claim of Earl W. Powers for the 
sum of $1,156 as balance alleged to be due under Veterans’ Bureau 
contract No. VBC-268, dated March 23, 1928, for exterior and in- 
terior painting at the United States veterans’ hospital, located at 
Mount Alto, Washington, D. C. 

Under the terms and conditions of said contract and the specifica- 
tions made a part thereof, the contractor agreed, for and in consid- 
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eration of the payment of $6,400, to furnish all labor and materials 
and to perform all work required for the exterior and interior paint- 
ing at the Mount Alto United States veterans’ hospital, and to repair 
and paint portions of the exterior of the boiler house in accordance 
with the specifications, schedules, and drawings therefor, and to com- 
mence the work within 60 calendar days after date of receipt of notice 
to proceed and to complete same within 75 calendar days from that 
date. In the event of delay in the completion of said werk, the con- 
tract provided for the deduction of liquidated damages as provided 
in the specifications, to wit, at the rate of $15 per calendar day for 
each day completion thereof was delayed, 

To guarantee the performance of said contract in accordance with 
the conditions thereof, the contractor, as principal, and the Colum- 
bia Casualty Co., a corporation of the State of New York, as surety, 
executed a performance bond in the sum of $3,200, dated April 3, 1928, 
payable to the United States of America. 

The contractor appears to have received notice to proceed with the 
work on April 23, 1928. Therefore, the work should have been com- 
pleted within 75 days from that date which was July 7, 1928. 

All of the work contracted for was not finally completed and 
accepted until July 17, 1928, a delay of 10 days after the date fixed 
by the contract for its completion. 

Progress payments, aggregating $5,094, were made to the contractor 
by the Veterans’ Bureau disbursing officer for the work performed 
under the involved contract, leaving unpaid of the contract price the 
sum of $1,306. Under the terms of the contract liquidated damages 
accrued to the United States at the rate of $15 per day for the 10 
calendar days the contract work was delayed in completion, amount- 
to $150, and deducting such sum from the amount otherwise due 
under the contract leaves an unpaid balance of $1,156. 

The Columbia Casualty Co., surety on the contractor’s perform- 
ance bond, claims the $1,156 balance due under the contract, basing 
its claim on a power of attorney, dated June 5, 1928, as follows: 


POWER OF ATTORNEY TO COLLECT MONEY DUE ON DISBURSING OFFICER'S CHECKS 


Know all men by these presents, That I, Earl W. Powers, of 1805 Wind- 
sor Mill Road, Baltimore, State of Maryland, do hereby make, constitute, 
and appoint Columbia Casualty Company, of Transportation Building, Wash- 
ington, D: C., my true and lawful attorney for me and in my place and 
stead, to indorse my name on and collect money due on checks drawn in my 
favor by any disbursing officer of the United States for whatever account, 
checks to be mailed in care of Columbia Casualty Company, Transportation 
Building, Washington, D. C., giving and granting to my said attorney full 
power and authority to do and perform all and every act and thing what- 
soever requisite and necessary to be done in and about the premises, as fully 
to all intents and purposes as I might or could do if personally present at the 
doing thereof, with full power of substitution and revocation, hereby ratifying 
and confirming all that my said attorney, or his substitute, may or shall 
lawfully do or cause to be done by virtue hereof. This authority to remain 
in full force until revoked by me. 
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In testimony whereof, I have hereunto set my hand and seal this 5th day of 
June, A. D. 1928. 


EakL W. Powers. ([S8BAL.] 


Two witnesses required— 
Gwrorce C. WATHEN. 
Mary G. TrRIce. 


DISTRICT OF COLUMBIA, 88: 


On the 5th day of June, in the year nineteen hundred and twenty-eight, 
before me came Earl W. Powers to me known to be the person who executes 
the foregoing power of attorney bearing date on the 4th day of June, A. D. 
1928, and then and there acknowledged the same to be his act and deed. 

Witness my hand and official seal this 5th day of June, A. D. 1928. 


Cart W. Dane, Notary Public, D, OC. 

A copy of said power of attorney appears to have been transmitted 
by the contractor to the United States Veterans’ Bureau officials on 
June 6, 1928, with the request that the checks for payment under the 
involved contract be forwarded to the surety. However, two checks, 
aggregating $5,094, covering progress payments under the contract, 
were thereafter sent or given to the contractor without notice to the 
surety, and on July 22, 1928, the contractor forwarded to the Direc- 
tor of the United States Veterans’ Bureau, attention of the construc- 
tion division, a written notice revoking the previous instructions 
given as to the disposition of any checks or mail for him, and re- 
quested that future correspondence and the check for the final pay- 
ment on the Mount Alto painting contract be forwarded to him at 
an address therein given. 

It further appears that on August 6, 1928, said contractor executed 
another power of attorney appointing John A. Reilly, of Washing- 
ton, D. C., as his true and lawful attorney to receive and collect all 
moneys due him from the Government on the said Mount Alto paint- 
ing contract of March 23, 1928, wherein it is stated that all previous 
powers of attorney executed by the contractor are thereby revoked. 

It is contended by the surety that its said power of attorney was a 
power coupled with an interest, and, therefore, that it was irrevocable 
by the contractor. Also, the surety alleges that when such power 
of attorney was executed on June 5, 1928, the contractor was in 
financial difficulties and, in order to avoid his defaulting on the 
Government Mount Alto contract, the surety company loaned him 
$1,200 with an understanding that reimbursement thereof would be 
made from the proceeds of said contract, and that the power of 
attorney was executed to enable the surety to receive contractor’s 
funds and to retain therefrem such amounts as were necessary to 
repay the loan. 

With reference to the surety’s contention that the power of attor- 
ney was given as security for the loan, the contractor makes the 
following statement: 

That at time of giving the power of attorney, same was only temporary until 


certain legal papers were drawn up giving them a mortgage on property and 
equipment of mine to cover the loan advanced by them. 
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The involved power of attorney, hereinabove quoted, authorized 
said surety, as attorney or agent of the contractor, to collect money 
due on checks drawn to the contractor by any disbursing officer of 
the United States for whatever account. Such power of attorney 
specifically provided that the authority therein conferred on the 
agent was to remain in full force until revoked by the principal. 

It is a generally recognized principle of law that a principal may 
revoke the authority granted to an agent at any time, provided such 
authority is not coupled with an interest. 6 Comp. Gen. 737; 31 
“Cyc.” 1924. The phrase “coupled with an interest” in connection 
with a power of attorney does not mean an interest in the exercise 
of the power but an interest in the property on which the power 
is to operate. Hunt v. Rousmanier’s Administrators, 21 U. S. (8 
Wheat.) 174, 184; Taylor v. Burns, 203 U.S. 120. A “ power coupled 
with an interest ” must be an interest in the thing itself. The power 
must be ingrafted on an estate in the thing. The power and interest 
are united in the same person. The interest or title in the thing, be- 
ing vested in the person who gives the power, remains in him unless 
it be conveyed with the power and can pass out of him only by regu- 
lar act in his own name. See volume 3, Words and Phrases, 1107 
and 1108, and the cases therein cited. 

In the instant case the evidence does not show that the contractor 
by such power of attorney, or otherwise, conveyed to the surety any 
interest in his Mount Alto painting contract or in the proceeds to 
be derived therefrom. There is nothing contained in the power of 
attorney to indicate that it was given to secure a loan from the 
surety, or to create a lien in its favor on the proceeds of the con- 
tractor’s checks which it was authorized to collect thereunder, or 
that it was irrevocable. On the contrary, the power of attorney, by 
its express terms, show that it was one of agency only, and subject 
to revocation at the pleasure of the principal. 

The surety company has submitted affidavits of three of its offi- 
cials seeking to establish that its arrangement with the contractor 
and his execution of said power of attorney constituted an assignment 
to it of the moneys thereafter to become due to the contractor for 
work to be performed at the Veterans’ Bureau Mount Alto Hospital 
under the involved contract of March 23, 1928. However, section 
8477, Revised Statutes, specifically makes null and void all assign- 
ments or powers of attorney to collect claims against the Government 
“unless they are freely made and executed * * * after the 
allowance of such a claim, the ascertainment of the amount due and 
the issuing of a warrant (check) for the payment thereof.” Even 
assuming that there was such an attempted assignment of the checks 
to be issued by the Treasurer of the United States pursuant to a claim 
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allowed by the General Accounting Office, such assignment having 
been executed before the issuance of the checks, or the allowance of 
the claim, would be null and void under the provisions of said section 
3477, Revised Statutes, and would confer no rights upon the assignee 
to the proceeds of the checks. The loan of money to the contractor 
by the surety was a private transaction between these parties, with 
which the Government had no concern, and, under the circumstances, 
this office can not assist in the collection of such debt. See 6 Comp. 
Gen, 809. 

The record clearly establishes that the power of attorney given by 
the contractor to the surety on his performance bond on June 5, 1928, 
was one of agency only; that same was subsequently revoked by the 
contractor ; that the said surety has no title or interest in the involved 
Mount Alto Hospital painting contract or the proceeds thereof; and 
that the work contracted for was performed by the contractor in 
accordance with the provisions of his contract therefor, except as to 
the delay hereinbefore mentioned. Therefore, he is entitled to receive 
the $1,156 balance due under the contract. 

Accordingly, there is certified as due the claimant, Earl W. Powers, 
the sum of $1,156 as the balance due him for services performed under 
Veterans’ Bureau contract No. VBC-268, dated March 23, 1928, and a 
check therefor will issue to him in due course. 








(A-24622) 


IMMIGRATION FINES—REFUNDS 


Section 9 of the immigration act of February 5, 1917, 39 Stat. 880, 881, provides 
that the fines of $200 and amount of passage money collected from steam- 
ship companies for bringing to the United States aliens excluded by the 
terms of the immigration acts, shall not be “remitted or refunded,” and 
where such fines have been collected and the alien is admitted for some 
reason, even though proper for exclusion under the terms of the act, 
theve is no authority for refund to the steamship company of the amount 
of passage money collected. 


Decision by Comptroller General McCarl, October 16, 1928: 

The Baltic America Line requested September 28, 1928, .review 
of settlement No. 024711(1), dated May 26, 1928, wherein was dis- 
allowed its claim under section 9 of the act of February 5, 1917, 
39 Stat. 880, 881, for refund of $175 passage money collected from 
it for bringing to the United States Elka Kaplan on board the steam- 
ship /'stonia on February 2, 1923, who was held to be an illiterate 
immigrant, and, under section 3 of said act of February 5, 1917, 39 
Stat. 875, 878, not subject to admission to the United States. 

It appears from the meager facts submitted to this office in the 
matter that the Baltic America Line brought to the United States, 
the alien, Elka Kaplan, and that she was at first excluded because 








DECISIONS OF THE COMPTROLLER GENERAL 189 


of illiteracy, as provided in section 3 of the act of February 5, 1917. 
and a fine of $200 was assessed against the steamship company for 
bringing her to the United States, there being collected from said 
company, also, $175 as the amount of passage money from her initial 
point of departure to the port of arrival; this pursuant to the pro- 
visions of section 9 of the said act of February 5, 1917, 39 Stat. 881. 
For some reason not disclosed, Elka Kaplan was permitted to land 
and remain permanently in the United States even though she was 
an illiterate. The steamship company submitted claim for refund 
of the fine and the passage money, but the chairman of the general 
board of review, Department of Labor, reported April 30, 1928, 
that— 


This case comes before the board of review for reconsideration in fine proceed- 
ings, with especial reference to disposition of passage money. 

As this alien has been permitted to land and remain permanently in the 
United States, it is considered and recommended that passage money in the 
sum of $175 be returned to the depositor, to wit, the Baltic America Line. 


And in letter dated July 28, 1928, the Commissioner General of 
Immigration wrote a representative of the steamship line as follows: 


With reference to your interest in the fine proceedings instituted against the 
steamship Estonia on account of the alien Elka Kaplan, I wish to advise you 
that the department has given further consideration to this matter but has been 
unable to make any change in its previous decision imposing a fine in the sum 
of $200.00. 

AS you are aware, the department directed that the sum of $175.00 (repre- 
senting the amount paid for passage) be returned to the steamship company. 


The claim for refund of the passage money was referred to this 
office for settlement in accordance with: the procedure stated in 
decision dated November 12, 1923, wherein was authorized to be 
established a special fund account for refund in proper cases of 
passage money collected from steamship companies. 

Section 9 of the act of February 5, 1917, provided in pertinent part 
that— 


* * * ‘Tt shall also be unlawful for any such person to bring to any port 
of the United States any alien who is excluded by the provisions of section three 
of this act because’ unable to read, * * * and if it shall appear to the 
satisfaction of the Secretary of Labor that these disabilities might have been 
detected by the exercise of reasonable precaution prior to the departure of such 
aliens from. a foreign port, such person shall pay to the collector of customs 
of the customs district in which the port of arrival is located the sum of $200, 
and in addition a sum equal to that paid by such alien for his transportation 
from the initial point of departure, indicated in his ticket, to the port of arrival ; 
for each and every violation of this provision, such latter sum to be delivered 
by the collector of customs to the alien on whose account assessed. And no 
vessel shall be granted clearance papers pending the determination of the 
question of the liability to the payment of sucli fines, or while the fines remain 
annals, nor shall such fines be remitted or refunded: * * 


' It appears from a letter of July 3, 1922, from the Department of 
Labor to the Secretary of the Treasury, which is quoted in part 
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in 3 Comp. Gen. 612, that it has been the practice “in the event an 
administrative fine is ruled to have been incurred, the amount of the 
alien’s passage, deposited by the responsible vessel prior to clearance, 
is returned to the alien himself if deportation has been affected, and 
to the line if the alien is permanently admitted, whether or not this 
admission is conditional, such as under bond,” but it was not neces- 
sary for the purposes of the decision in said case for this office 
to consider the correctness of the administrative rule. The point is 
squarely presented in this case where it appears that the alien was 
permitted to enter the United States even though she was illiterate 
within the exclusion provisions of section 3 of the immigration act 
of 1917. 

The above quoted provision from section 9 of the immigration 
act of 1917 does not make any distinction between the $200 fine and 
the fine in the amount of passage money, in so far as remission or 
refundment is concerned, but unequivocally states such fines shall 
not be remitted or refunded. As hereinbefore shown, the Secretary 
of Labor exercised his jurisdiction in determining that the steamship 
company had violated section 3 of the immigration act of 1917, and, 
pursuant thereto, he imposed the fine of $200 and the fine of the 
amount of the passage money. The fact that jurisdiction existed to 
impose the fine does not necessarily justify the exercise of discretion 
in refunding a fine even where the statute does not provide, as in this 
case, that such fines shall not be remitted or refunded. See Roths- 
child vy. United States, 62 Ct. Cls. 297. 

Even if the passage money is not returned to a deported alien or 
an alien who is admitted to the United States in the exercise of a 
discretion of the proper administrative officers, it does not follow 
that either the fine of $200, or the fine in the amount of the passage 
money, may be returned to the steamship company. In fact, as 
stated, section 9 of the immigration act of 1917 provides that such 
fines shall not be remitted or refunded. The situation is different 
where it is determined that there has been no violation of the statute, 
and the fine of $200, together with the fine in the amount of passage 
money, has been paid, so that the vessel may have clearance, and 
pending the determination of the admissibility of the alien who is 
subsequently adjudged to be admissible. 

Upon the evidence now before the office it appears that the steam- 
ship company violated section 3 of the immigration act of 1917, and 
that the fines were properly imposed and collected pursuant to 
section 9 of said immigration act. It follows from the express 
terms of such act that such fines may not be remitted or refunded. 
The disallowance of the claim must be and is affirmed. 
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(A-23899) 


PAY—RETIRED—ARMY OFFICER WITH PHILIPPINE CONSTABULARY 
SERVICE 


An officer of the Army eliminated from the active list December 15, 1922, 
pursuant to the provisions of the act of June 30, 1922, 42 Stat. 716, 722, 
as amended, with retired pay at 2% per cent multiplied by 14, the number 
of his complete years of commissioned service under appointment from 
the United States Government, or 35 per cent of active pay, is authorized 
by the act of May 23, 1928, 45 Stat. 720, to include on and after that date 
2 years 10 months and 27 days’ active duty performed as an officer of the 
Philippine Constabulary in determining the active pay on which his retired 
pay is computed, but he is not authorized to credit such service to change 
the 35 per cent of active pay fixed as his retired pay at the time of his 
retirement under the act of June 30, 1922, which per centum rate is 
permanent. 

Decision by Comptroller General McCarl, October 17, 1928: 

Maj. E. T. Comegys, finance officer, United States Army, has 
presented for decision the question, as follows: 

Forwarded herewith for advanced decision is pay voucher in favor of Major 
Charles P. Hollingsworth, U. S. A., retired, for difference in retired pay for 
over 14 years’ service at 244% for each complete year of commissioned service 
and over 17 years’ service at 244% for each complete year of commissioned 
service. 

The Official Army Register shows this officer as having retired December 15, 
at ner 14 years’ service, under the acts of June 30, 1922, and September 
14, 1922. . 

Under the act of May 23, 1928, Philippine Constabulary service is credited 
to the same extent as service under a Regular Army Commission. The under- 
signed is, therefore, in doubt as to whether or not this officer's retired pay may 
be increased by 24%2% for each year of service in the Philippine Constabulary, 
and your decision is requested. 


The cited act of May 23, 1928, 45 Stat. 720, provides: 


That in determining the pay period and rights of retirement in the case of 
officers of the Regular Army, active duty performed as an officer of the Philip- 
pine Constabulary shall be credited to the same extent as service under a Regu- 
lar Army commission or other active duty recognized under the provisions of 
section 127a of the national defense act of June 3, 1916, as amended by the 
act of June 4, 1920. 


Section 51 of the act of June 4, 1920, 41 Stat. 785, which amended 
section 127 of the national defense act, June 3, 1916, by adding 
thereto section 127a, recognized “active duty performed while under 
appointment from the United States Government, whether in the 
Regular, provisional, or temporary forces,” providing that such serv- 
ice should be credited to the same extent as service under a Regular 
Army commission in determining relative rank, increase of pay for 
length of service, and, in the case of officers of the Regular Army, 
in determining rights of retirement. 

Paragraph 11 of section 1 of the act of June 10, 1922, 42 Stat. 627, 
prohibits the counting by officers appointed on and after July 1, 1922, 
of any service for purposes of pay except active commissioned service 
under a Federal appointment and commissioned service in the Na- 
tional Guard when called out by order of the President, but, for 
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officers in the service on June 30, 1922, it provides there shall be in- 
cluded in the computation all service which at the time of its 
enactment might be counted in computing longevity pay, and, also, 
certain other service not here material, and section 17 of that act pro- 
vides that on and after July 1, 1922, retired officers and warrant offi- 
cers shall have their retired pay, or equivalent pay, computed as then 
authorized by law, on the basis of pay prescribed in the act. 

The act of June 30, 1922, 42 Stat. 716, 722, making appropriations 
for the War Department for the fiscal year 1923, as amended by the 
act of September 14, 1922, 42 Stat. 840, after prescribing the number 
of officers thereafter authorized in each grade and rank of the various 
branches, made provision for the elimination of surplus officers of 
whom claimant Hollingsworth was one, as follows: 

* * * officers in excess of the numbers authorized herein and not removed 
from the active list by other means shall be disposed of as follows: * * * 
officers selected for elimination of less than ten years’ commissioned service may, 
upon recommendation of the board herein provided for, be discharged with one 
year’s pay; or those of more than ten years’ and less than twenty years’ com- 
missioned service may, upon recommendation of the board, be placed on the 
unlimited retired list with pay at the rate of 24% per centum of their active pay 
multiplied by the number of complete years of such commissioned service; or 
those of more than twenty years’ commissioned service may, upon recommenda- 
tion of the board, be placed on the unlimited retired list with pay at the rate 
of 3 per centum of their active pay multiplied by the number of complete years 
of such commissioned service, not exceeding 75 per centum * * *: Provided 
further, That, commissioned service for the purposes of this act shall include 
only active commissioned service in the Army performed while under appoint- 
ment from the United States Government whether in the regular, provisional, 
or temporary forces: Provided further, That any officer of less than ten years’ 
commissioned service but of more than twenty years’ service accredited toward 
retirement or for increased pay for length of service may, in lieu of discharge 
with one year’s pay as hereinbefore provided, if he so elects, be appointed a 
warrant officer and carried as an additional number in that grade; or he may, 
if he so elects, be retired with the rank of warrant officer with pay at the rate 
of 2 per centum of the pay of a warrant officer multiplied by the number of 
years of such accredited service. * 

When Major Hollingsworth was retired December 15, 1922, the 
Official Army Register shows he had been on continuous active duty 
as a commissioned officer of the Army from January 23, 1908, thus 
having at the date of his retirement more than 14 years’ “commis- 
sioned service” which, under the cited statutes, he was entitled to 
have credited both in the computation of his “active pay” and in 
the computation of the per centum thereof authorized in the cited 
act of June 30, 1922, to be paid to him as retired pay. Under these 
statutes, however, he was not entitled at the time of his retirement 
to have his service as an officer in the Philippine Constabulary 
credited in the computation for either purpose. 

This constabulary service, reported by The Adjutant General of 
the Army to have been rendered continuously as a third and second 
lieutenant from October 31, 1903, until September 27, 1906, 2 years 


10 months 27 days, under the act of that date clearly is authorized 
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on and after May 23, 1928, to be credited in the computation of the 
“active pay” of Major Hollingsworth on the basis of pay provided 
in the cited act of June 10, 1922, upon which his retired pay is ‘re- 
quired to be computed; that is, the constabulary service, commencing 
May 23, 1928, may be credited in the same manner and for the same 
purposes as the service referred to in the above cited paragraph 11 
of section 1 of that act which officers in the service on June 30, 
1922, are authorized to have included in the computation of pay. 
This, however, is as far as the act of May 23, 1928, goes. 

The act does not constitute such service “active commissioned 
service” in the Army performed while under appointment from the 
United States Government which is the only service authorized by 
the cited act of June 30, 1922, to be used as a basis for determining 
the group in which an officer thereunder selected for elimination 
fell or in arriving at the per centum rate of “active pay” he should 
receive on the retired list; this would be true had the act of May 23, 
1928, been in effect when the act of June 30, 1922, was approved, 
the service as an officer of the Philippine Constabulary palpably 
not being commissioned service “ performed while under appointment 
from the United States Government,” the constabulary having been 
organized under Act No. 175, July 18,.1901, of.the Philippine Com- 
mission, created by Executive order of June 21, 1901. 

It is clear, moreover, that in authorizing the inclusion of Philip- 
pine Constabulary service the Congress had no purpose to change the 
basis of elimination prescribed in the cited act of June 30, 1922, or 
to thus require a regrouping of those eliminated thereunder from 
the active list to determine whether entitled to one year’s pay or to 
one of the per centum rates of retired pay different from that fixed 
at the date of retirement, any more than it had a purpose to change 
the 75 per centum rate of retired pay prescribed in section 1274 of the 
Revised Statutes for Army officers, generally, retired from active 
service. 

The decision, A-24042, August 24, 1928, 8 Comp. Gen. 87, cor- 
rectly enunciates the unavoidable conclusion on the question  pre- 
sented and that is that the cited act of June 30, 1922, “fixed perma- 
nently the pereentage of their active pay officers retired under its 
terms shall receive as retired pay.” 

Major Hollingsworth’s retired pay ‘must be computed ‘abt the per 
cent rate of 214 per cent multiplied by 14, the number of complete 
years of commissioned service under appointment’ from the United 
States Government he had at the date of his retirement, or 35 per cent 
of his active pay. Payment of the voucher presented and whiecly is 
retained here, accordingly, is not authorized. 

66677° —29——_14 
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(A-24575) 


SEAMEN, DESTITUTE AMERICAN—TRANSPORTATION TO THE 
UNITED STATES—DESERTION 


Where transportation is furnished a destitute American seaman on a vessel 
which, at the time of his discharge belonged to the same owner as that 
on which he last served, and where at the time the transportation was 
furnished both of the vessels belonged to the same company, there is 
no authority for the payment for such transportation from public funds, 
the obligation of the one vessel for such transportation being that of the 
other vessel. 

A copy of the log of a vessel certified by a United States shipping commissioner 
stating that a seaman had deserted the vessel in a foreign port, unsup- 
ported by evidence that the seaman was reported as a deserter to an Amer- 
ican consular officer within 48 hours and a certificate of desertion by the 
consular officer in accordance with Consular Regulations, is not sufficient 
to establish desertion or that the company has been relieved of liability 
to return the seaman to the United States. 


Decision by Comptroller General McCarl, October 17, 1928: 

The Dollar Steamship Line has, by three letters dated August 29, 
1928, requested review of’settlements No. 030550, dated September 
1, 1925, March 25, 1926, and July 31, 1926, wherein were disallowed 
its claims for the transportation of destitute seamen M. C. Pedersen, 
Harry A. Schoonbeck, and George Colman. 

In the claim for the transportation of M. C. Pedersen, it appears 
that he last served on the steamship President Cleveland, and that 
under consular certificate dated June 27, 1925, he was transported to 
the United States via the steamship President Lincoln. The agreed 
rate for the transportation as recited by the consular certificate was 
$97.64 while the lowest passenger rate on the vessel was stated to be 
$50 for the voyage. The claim was disallowed for the reason that 
it appeared that the vessel on which the transportation was fur- 
nished and that on which the seaman last served were both owned by 
the claimant company. It now appears that both vessels involved 
were owned by the United States Shipping Board Emergency Fleet 
Corporation prior to May 5, 1925, on which date the ownership 
therein was transferred to the Dollar Steamship Line. There is no 
evidence of record showing when Pedersen was discharged or his 
services terminated on the steamship President Cleveland, that. is, 
whether prior or subsequent to May 5, 1925. Furthermore, it ap- 
pears that at the time the seaman was discharged the two vessels 
belonged to one owner, and also that at the time the transportation 
was furnished they belonged to the same company. Therefore the ob- 
ligation of one of the vessels in the matter of furnishing transporta- 
tion to the seaman was likewise the obligation of the other. Upon the 
facts disclosed no allowance can be made on this claim. 

In connection with the cases of Harry A. Schoonbeck, a member 
of the crew of the steamship President Pierce, who was transported 
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from Hong Kong to San Francisco via the steamship President Wilson, 
under consular certificate dated October 23, 1925, and George Colman, 
a member of the crew of the steamship President Taft, who was trans- 
ported from Shanghai to San Francisco via the steamship President 
Pierce, under consular certificate dated April 28, 1926, it appears that 
in both cases copies of the logs of the vessels on which the seamen last 
served, certified by the United States shipping commissioner, San 
Francisco, Calif., stating that the seamen involved had deserted from 
their vessels at Hong Kong and Shanghai, respectively, were sub- 
mitted as evidence to establish the claims covering the transportation 
furnished. 

In this connection attention is invited to section 294, Consular 
Regulations, which defines desertion as follows: 

Desertion is defined to be the quitting of the ship and her service by one of 
the ship’s company without leave and against the obligation of the party and 
with an intent not again to return to the ship’s duty. Neglect or refusal to 
rejoin the ship after an absence with leave when ordered to return is desertion, 
but it is not desertion when a mariner, through excess of indulgence, over- 
stays his time of leave, and when he has not refused or neglected to comply with 
an order to return; nor when the seaman leaves the ship on account of cruel 
or oppressive treatment, or for want of sufficient provisions in port when they can 
be procured by the master, or when the voyage is altered in the articles without 
consent. 18 Fed. Rep. 605; 39 Id. 624. Where a seaman signs articles for a 


voyage, agreeing to go to the port where the vessel is lying to join her, and fails 
to do so, he is a deserter. 53 Fed. Rep. 551. 


Sections 300 and 301 of the Consular Regulations provide as 
follows: 


Desertions to be noted on crew list—It is the duty of a master, when a 
desertion occurs, to note the fact on the list of the crew (Form No. 33), and 
to have the desertion officially authenticated at the port or place of the 
consular office where it takes place, if it is possible; if not, at the consular 
office at the port first visited by the vessel after the desertion, if it shall have 
occurred in a foreign country. If the vessel is at a port where there is a 
consular officer, it is the duty of the master to report to the latter the 
desertion of a seaman within 48 hours thereafter. This provision is to be 
construed in connection with the provision that the bond given by the master 
for the return of the seaman shall not be forfeited on account of his absconding, 
of which satisfactory proof is to be exhibited to the collector. (Paragraph 205.) 

Desertions connived at by masters.—Consular officers are enjoined to take 
every proper measure to discourage and defeat any proceedings on the part 
of masters under which seamen are permitted or forced to desert and subse- 
quently. come upon the consulate for relief. And with this view they are 
forbidden to certify the desertion list of any master until it is satisfactorily 
shown that the desertion was not consented to or abetted by the master 
or’ his officers or was not, made justifiable by the conduct on their part 
toward the seamen. No seaman can be said to abscond who openly goes 
off with the consent of the master or under circumstances showing the desire 
or intention to get rid of him. (24 OC. Cls. R. 160.) When, therefore, the 
consular officer is satisfied that the seaman did not abscond or that he could 
have been reclaimed if the master chose to make an effort for that ptrpose, he is 
instructed to decline making any certificate which would facilitate the master | 
in evadiag the obligation to return his crew.—Z#. O. Oct. 21, 1915; B. 0. | 
Sept. 5, 1922. 


No evidence has been presented to establish that notice was given 
to the consular officers within 48 hours after the seamen are alleged 





196 DECISIONS OF THE COMPTROLLER GENERAL 


to have deserted their vessels, nor have certificates of the consular 
officers made at the time showing the actual facts of desertion of 
the séamen, as defined by the Consular Regulations, been furnished. 
The certified copies of the logs of the vessels involved are insufficient 
to establish the desertion or that the claimant company has been 
otherwise relieved of liability to return the seamen to the United 
States. 

Accordingly, upon review, the settlements of September 1, 1925, 
March 25, 1926, and July 31, 1926, must be, and are, affirmed. 


(A-24720) 
TRAVELING EXPENSES—USE OF AMERICAN VESSELS 


Section 601 of the merchant marine act of May 22, 1928, 45 Stat. 697, requires 
officers and employees of the United States when traveling on official busi- 
neSs overseas to use vessels registered under the laws of the United States 
when available both in going to and returning from the foreign country 
unless there be furnished proof, satisfactory to the Comptroller General 
of the United States, of the necessity for the use of a vessel of some other 
nationality. 


Decision by Comptroller General McCarl, October 17, 1928: 
In connection with the audit of accounts there is for consideration 


by this office the question whether section 601 of the merchant marine 
act of May 22, 1928, 45 Stat. 697, is applicable to travel by officers and 
employees of the United States in returning from a foreign country 
as well as when going thereto. 

Said section 601 provides : 


Any officer or employee of the United States traveling on official business 
overseas to foreign countries, or to any of the possessions of the United States, 
shall. travel-and transport his personal effects on ships registered under the 
laws of the United States when such ships are available, unless the necessity 
ef his mission requires the use of'a ship under a foreign flag: Provided, That 
the Comptroller ;General of the United States shall not credit any allowance 
for travel. or shipping expenses incurred on a foreign ship in the absence of 
satisfactory proof of the necessity therefor. 


The words “traveling * * * to foreign countries, or to any 


possessions of ‘the United States” standing alone might seem to 
require the use of American vessels only on the outward journey. 
However, the entire section must be construed as a whole, and the 
proviso specifically requires the denial of credit for “any allowance 
for travel or shipping expénses’ incurred on a foreign ship” in the 
absence of. satisfactory proof.of the necessity therefor. Travel to a 
foreign country or to a possession of the United States by an officer 
or employee of the United States is for the most part necessarily fol- 
lowed by a return to the United States. And as the proviso requires 
the denial of credit for “any allowance” etc., it must be held that 
said section 601 was intended to apply to travel both in going to and 
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returning from a foreign country or possession of the United States. 
This construction is in consonance with the rest of the statute the 
primary purpose of which is to encourage the utilization of American 
ships and the growth of an American merchant marine. See A-23881, 
August 6, 1928; 6 Comp. Gen. 462. 

In view of the doubt which may have existed in the administrative 
services as to the application of this section of the merchant marine 
act credit will not be disallowed for any traveling expenses in return- 
ing to the United States upon a foreign vessel prior to November 1, 
1928, if otherwise proper, notwithstanding the absence of a satisfac- 
tory explanation of the necessity for the use of the foreign vessel. 
Credit will not be allowed, however, for travel on foreign vessels after 
November 1, 1928, either in going to a foreign country or possession 
of the United States or returning therefrom unless a satisfactory 
explanation of the necessity for using the foreign vessel is furnished. 


(A-24019) 


VETERANS’ BUREAU—ADJUSTED-SERVICE CREDIT—PRESUMPTION 
OF DEPENDENCY ON VETERAN 


Under the provisions of section 602 (c) of the World War adjusted compensa- 
tion act, as amended by the act of May 29, 1928, 45 Stat. 948, the amount 
of an adjusted service credit due a veteran of the World War may be 
paid to his father solely on the basis that he is over 60 years of age, with- 
out the necessity of showing of actual dependency on the veteran. 


Comptroller General McCarl to the Director United States Veterans’ Bureau, 

October 18, 1928: 

‘Consideration has been given to your letter of September 20, 1928, 
submitting for consideration the adjusted compensation case of Carl 
H: Jarvis, deceased, X-C 95191, involving the question whether his 
father is entitled to the amount of the adjusted-service credit solely 
on the basis of the fact that the father’s age is over 60 years. 

It appears in this case that both the father and mother are living; 
that the mother is less than 60 years of age; that the father is more 
than 60 years of age; and that the parents have never been actually 
dependent on their veteran son. 

Section 602 (c) of the World War adjusted compensation act, as 
amended by the act of May 29, 1928, 45 Stat. 948, provides as follows: 


No payment under section 601 shall be made to a mother or father unless 
dependent at the time of the death of the veteran or at any time thereafter and 
before January 3, 1930. If at the time of the death of the veteran or at any 
time thereafter and before January 3, 1930, the mother is unmarried or over 
sixty years of age, or the father is over sixty years of age, such mother or 
father, respectively, shall be presumed to be dependent. 


See similar provision in the earlier amendment of July 3, 1926, 44 
Stat. 829. The original statute had provided that “the father and 
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mother, respectively, shall submit under oath a statement of the 
dependency, to be filed with the application.” 

After a comparison between the original and amended provisions, 
there would seem to be no doubt but that the Congress intended to 
eliminate the necessity of a father over 60 years of age submitting 
the statement of dependency under oath required by the original law. 
In fact, this intent is specifically stated in the Senate and House 
reports on H. R. 10277, sixty-ninth Congress, first session, which 
became the act of July 3, 1926, supra, wherein section 602 of the 
original law was first amended. It was therein stated: 

A mother or father is entitled to be considered dependent upon a showing 
of dependency upon anyone before January 2, 1928, and is presumed to be 
dependent if over sixty years of age before January 2, 1928. A mother is also 
presumed to be dependent if unmarried. The requirement in the present law 
of a statement under oath of the dependency in the case of the mother and 
father has been eliminated. 

The date was changed in the last amendment to January 3, 1930. 

It appears that the Veterans’ Bureau has denied the claim of the 
father in this case following a prior decision of the director to the 
effect that the presumption of dependency on the basis of age is not 
conclusive but rebuttable. If this were the proper construction, the 
procedure in adjudicating the claims under the amended law would 
be practically the same as under the original law. In such cases it 
is not a matter of shifting the burden of proof from the parent to 
the Government to prove dependency, which may be considered as 
a distinction between a rebuttable and conclusive presumption, 
because in either case the evidence would primarily come from the 
parent and the bureau now would be required to obtain the same char- 
acter of affidavit of dependency as it obtained before the presumption 
of dependency on the basis of age was placed in the statute. 

Your attention is invited, also, to a similar presumption as to the 
widows of veterans appearing in section 602 (a) of the act as 
amended, as follows: 

* * * The widow shall be presumed to have been dependent at the time 
of the death of the veteran upon a showing of the marital! cohabitation. 

It is understood that the Veterans’ Bureau has not attempted to 
hold that the widow must show actual dependency in addition to the 
fact of cohabitation. There is no more reason, under the statute, for 
requiring a statement of dependency by a father over 60 years of 
age than for requiring a similar statement from the widow. The 
two presumptions are similar. As to widows, the fact of cohabitation 
only must be shown, while as to a father, it must be established that 
he is over 60 years of age. 

You are advised, therefore, that the amount of the adjusted service 
credit due to Carl H. Jarvis lawfully may be paid to his father on 
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the basis of satisfactory proof that he is over 60 years of age, not- 
withstanding that he has filed insufficient proof of actual dependency 
on the veteran. 







(A-24639) 


TRAVELING EXPENSES—SLEEPING-CAR ACCOMMODATIONS—STOP- 
OVERS FOR PERSONAL CONVENIENCE 







Where civilian employees traveling under orders with sleeping-car privileges 
make stop-overs en route without official authority, to spend nights in hotels 
rather than on trains, such expenses when less than authorized sleeping- 
car accommodations will be paid, but the employee will be charged with 
annual leave or leave without pay for the time lost by reason of the 
stop-overs. 


Decision by Comptroller General McCarl, October 18, 1928: 

Charles H. Umstead requested September 7, 1928, review of settle- 
ment No. 0186999, dated August 24, 1928, wherein only $29.24 was 
allowed on his claim for $37.84, as reimbursement of travel and 
other expenses in making a trip from Washington, D. C., to Fair- 
field, Iowa, and return, as assistant architect, Treasury Department, 
during the period from July 4 to 14, 1928. The difference between 
the amount claimed and the amount allowed, $8.60, was disallowed 
for the reason that it represented lodging, subsistence, and street-car 
fares during unauthorized stop-overs at Pittsburgh and Chicago. 

The facts appear to be as follows: 

On July 3, 1928, the claimant, while on duty at his headquarters, 
Washington, D. C., received an ordervas follows: 

You are directed to visit Fairfield, Iowa, for the purpose of making a topo- 
graphical survey of the site of the proposed post-office building. * * 


Upon completion of these duties return to your headquarters unless cali 
wise directed. 

Your actual traveling and subsistence expenses incurred in complying with 
these instructions will be paid from an appropriation under the control of the 
Supervising Architect's office. 


As hereinbefore stated, the travel covered the period from July 
4 to 14, 1928. On July 30, 1928, the Supervising Architect addressed 
a letter to the claimant as follows: 

Referring to recent instructions directing you to make a visit to Fairfield, 
Iowa, for the purpose of surveying the site for the proposed building in that 
city, you are advised that the memorandum of the 25th instant in regard to 
the reason for your stopping over at both Pittsburgh and Chicago in order to 
sleep in a hotel in lieu of on a train is not considered a satisfactory reason 
for deviating from the instructions which directed you to proceed to Fairfield, 
Towa, and was intended for a continuous trip. 

The claimant replied to the foregoing on July 31, 1928. On Au- 
gust 2, 1928, the voucher was forwarded to this office for direct set- 
tlement, without administrative approval as to stop-overs en route 
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going and returning, and disallowance was made as to $8.60, as here; 
inbefore stated. 

Since the foregoing, careful consideration has been given to the 
claimant’s reason for the three stop-overs, but said reason can not 
be regarded as sufficient to justify the stop-overs. However, there 
are other facts for consideration in connection with this claim. 

It is noted that the claimant traveled via the Pennsylvania Rail- 
road to Chicago, and the Chicago, Burlington & Quincy Railroad 
to Fairfield, on both the going and return trips. Pennsylvania 
through train No. 59 leaves Washington, D. C., daily at 3.10 p, m., 
and arrives at Chicago at 9 a. m.; Chicago, Burlington & Quincy 
train No. 9 leaves Chicago 10.30 a. m. and arrives in Fairfield at 
4.32 p. m., time 25 hours 22 minutes. Therefore he should have ar- 
rived at his destination at 4.32 p. m. July 5, but did not arrive until 
about 6 a. m. July 7, a loss to the Government of one entire day by 
reason of his unauthorized stop-over at Pittsburgh. The morning 
train on which he left Washington would not have gotten him in 
Fairfield any earlier than the afternoon train. 

Returning Chicago, Burlington & Quincy train No. 6 leaves Fair- 
field at 1.20 p. m. and arrives in Chicago at 7.45 p. m.; Pennsylvania 
train No. 54 leaves Chicago at 9 p. m. and arrives in Washington at 
6.40 p. m., time 29 hours 20 minutes. Therefore he should have ar- 
rived back in Washington at 6.40 p. m. July 12, but he did not arrive 
until about 7.10 p. m. July 14, a loss to the Government of two days 
by reason of his unauthorized stop-overs at Chicago and Pittsburgh. 





Pullman standard lower berth rate, Washington to Chicago______________ $8. 25 
Pullman seat rate Chicago to Fairfield__...-.-.--_-------- 1 1. 65 
9. 90 


Same Pullman rates apply on the return trip. 


The claimant did not incur any expense for Pullman accommoda- 
tions on the trip, and as he is entitled to reimbursement for the 
expense he actually incurred on the trip, including unauthorized 
stop-overs, not to exceed what would have been incurred had his trip 
each way been continuous, that is, no stop-overs, and as the amount 
for which reimbursement is claimed is less than the amount. that 
would have been allowable had the trip been made without stop-overs 
and by using Pullman accommodations, the additional sum of $8.60 
will now be allowed. However, the three days’ excess time taken 
on the trip by reason of the unauthorized stop-overs should be 
charged as annual leave or as leave without pay, in the discretion of 
the department. 

Upon review there is certified as due the claimant the sum of $8.60 
in addition to the amount heretofore allowed. 





DECISIONS OF THE COMPTROLLER GENERAL 
(A-24648) 
COMPENSATION—INCREASE—VETERANS’ BUREAU 


An employee of the War Department whose service terminated June 30, 1921, 
and who was reinstated in the United States Veterans’ Bureau on Septem- 
ber 22, 1921, was not entitled to increase of compensation for service in the 
Veterans’ Bureau. 


Decision by Assistant Comptroller General Ginn, October 18, 1928: 

Mary M. Rogers applied October 1, 1928, for review of settlement 
033542, dated August 19, 1924, whereby was disallowed her claim for 
increase of compensation for services rendered as an employee of the 
United States Veterans’ Bureau from September 22, 1921, to March 
15, 1924. 

It appears that claimant was employed by the War Department 
from January 31, 1918, to June 30, 1921, when her services terminated 
on account of reduction of force. She was certified by the Secretary 
of War, effective August 1, 1918, and was paid increase of compensa- 
tion from that date to June 30, 1921, at which time her basic salary 
was $1,200 per annum. 

On September 22, 1921, claimant was appointed to a position in 
the Veterans’ Bureau at $1,100 per annum and. was not paid increase 
of compensation. 

The act of March 3, 1921, 41 Stat. 1308, granting increase of com- 
pensation for the fiscal year 1922, contained a proviso denying the 
increase to employees paid from lump-sum appropriations in bureaus, 
divisions, and offices created by law since January 1, 1916. 

The employees of the Veterans’ Bureau were paid from lump-sum 
appropriations and the bureau was created by the act of August 9, 
1921, 42 Stat. 147. Therefore, the employees of the Veterans’ Bu- 
reau generally were not entitled to increase of compensation during 
the fiscal year 1922. 

It was held, however, in decision of September 20, 1921, 1 Comp. 
Gen. 152, that the employees of the Bureau of War Risk Insurance, 
Treasury Department, who were transferred to the United States 
Veterans’ Bureau under section 4 of the act of August 9, 1921, supra, 
retained their right to receive increase of compensation subsequent 
vo such transfer, if they had acquired such a right under the Bureau 
of War Risk Ths 

It was held im « September 20, 1928, A-682, that an 
employee who we is from the service under the Bureau of 
War Risk Insurance ‘© the tiseai year 1921, being in receipt of in- 
crease of compensation, aud who was reinstated within a period of 
approximately three monihs in the United States Veterans’ Bureau 
during the fiscal year i922. was entitled to increase of compensation 
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from the date of reinstatement in the Veterans’ Bureau. The right 
of the employee in that case was based on the fact that she had been 
an employee of the Bureau of War Risk Insurance and) retained 
the right which she would have had if her services had not terminated 
but she had been transferred by operation of the act of August 9, 
1921. Only former employees of the Bureau of War Risk Insurance 
were entitled to increase of compensation for service in the Veterans’ 
Bureau during the fiscal year 1922, and the employee in the decision 
of September 20, 1928, swpra, was given the same right to the increase 
after reinstatement as though she had never been out of the service. 

The claimant in the instant case was not an employee of the 
Bureau of War Risk Insurance during the fiscal year 1921, and, 
therefore, she did not come within the class of employees whose 
right to receive the increase in the Veterans’ Bureau was preserved 
by operation of the act of August 9, 1921. As her former service was 
not in the Bureau of War Risk Insurance, the reinstatement in the 
Veterans’ Bureau within practically the same period as the employee 
considered in the decision of September 20, 1928, could not place 
her in the status of having been transferred to the Veterans’ Bureau 
by operation of the act of August 9, 1921. 

The act of June 29, 1922, 42 Stat. 712, granting increase of com- 
pensation for the fiscal year 1923, did not authorize said increase 
to employees of the Veterans’ Bureau unless they had received it 
during the fiscal year 1922. The act of March 4, 1923, 42 Stat. 1557, 
granting increase of compensation for the fiscal year 1924, contained 
a similar provision limiting the right to the increase, in so far as 
employees of the Veterans’ Bureau were concerned, to those who 
had received it during the fiscal year 1923. Since claimant did not 
receive and was not entitled to receive increase of compensation for 
service in the Veterans’ Bureau during the fiscal year 1922, she was 
not entitled thereto during the fiscal years 1923 and 1924. 

It must be held, therefore, that the settlement was correct, and it 
is, accordingly, sustained. 


(A-24655) 


MILEAGE—TRAVELING EXPENSES—MEMBERS OF OFFICERS’ 
RESERVE CORPS 


For travel performed in August, 1928, outside the limits of the United States 
in North America, under orders for training duty of 15 days or less, mem 
bers of the Officers’ Reserve Corps of the Army are entitled to actual 
expenses only or, when travel is performed by privately owned conveyance, 
to a money allowance of 3 cents per mile, as provided by section 12 of the 

act of June 10, 1922, 42 Stat. 631, as amended by the act of May 29, 

1928, 45 Stat. 975. 
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Comptroller General McCarl to Capt. W. H. Sutherland, United States Army, 
October 18, 1928: 


There has been received your letter of September 8, 1928, request- 
ing decision whether you are authorized to pay voucher submitted 
therewith in favor of Second Lieut. Howard B. Simpson, Infantry 
Reserve, for travel expenses incurred by said officer under Special 
Orders, No. 191, Hawaiian Department, August 10, 1928, as follows: 


12. By direction of the President and with the approval of the adjutant 
general of Hawaii and under authority contained in paragraph 6, AR 140-5, 
each of the following named reserve officers, is, with his consent, ordered to 
active duty, effective August 18, 1928: 

DATE OF RANK 
July 3, 1928 
Second Lieutenant Ricnarp K. Lump, C-195622, 
Infantry Reserve, Honolulu, T. H. 
Second Lieutenant Howarp B. Simpson, C-216674, 
Infantry Reserve, Lahaina, Maui, T. H. 
Avucust 18, 1928. 

On that date each officer will proceed to Schofield Barracks, T. H., reporting 
upon arrival to the commanding officer, 298th Infantry, Hawaii, National 
Guard, for duty and training. Rifle and pistol firing as outlined in section 
II, TR 150-10 and paragraphs 56 to 63, inclusive, TR 150-20, respectively, is 
authorized. Each officer will rank from the date specified after his name. If 
not sooner relieved from active duty, each officer will return to his home, 
so as to arrive thereat on August 31, 1928, upon which date he will stand 
relieved from further active duty. 

Reports will be rendered in accordance with paragraphs 31, 32, and 64b 
(1) and (2)a, AR 140-5. Reports of rifle and pistol firing, if conducted, will 
also be rendered. 

Requisition for the necessary ammunition will be submitted through the 
officer in charge of reserve affairs, these headquarters, and is chargeable to 
procuremént authority FD 776 P 4706 A 3190-9. 

Pay and allowances are chargeable to procurement authority FD 610 P 
2717 A 3190-9. 

The travel directed is necessary in the military service and is chargeable 
to procurement authority FD 576 P 5042 A 3190-9. 


The voucher covers expenses for travel to and from such active 
duty, part of the travel being by water, for which actual expenses are 
claimed, and part by privately owned automobile, for which 3 cents 
per mile is claimed. 

Section 37(a) of the national defense act of June 3, 1916, as 
amended by the act of June 4, 1920, 41 Stat. 776, provides: 

°* ©* ©* A reserve officer shall not be entitled to pay and allowances except 
when on active duty. When on active duty he shall receive the same pay and 
allowances as an officer of the Regular Army, of the same grade and length 
of active service, and mileage from his home to his first station and from 


his lest station to his home, but shall not be entitled to retirement or retired 
pay. 


The appropriation act of March 23, 1928, 45 Stat. 348, provides: 


For mileage, reimbursement of actual traveling expenses, or per diem allow- 
ances in lieu thereof as authorized by law $463,614. 

Provided, That the mileage allowance to members of the Officers’ Reserve 
Corps when called into active service for training for fifteen days or less 
shall not exceed 4 cents per mile, 
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The law thus provides that officers of the Officers’. Reserve Corps 
may be reimbursed for travel in the form of mileage or ‘actual 
traveling expenses as authorized by law in section 12 of the act 
of June 10, 1922, 42 Stat. 631, for officers of the Regular Army. in 
like circumstances, with the exception that for travel in the per- 
formance of actual service for training of 15 days or less they are 
entitled to 4 cents a mile only. The proviso thus limiting the mileage 
to 4 cents a mile does not affect the conditions in which mileage 
may be paid and mileage at such rate is payable under the conditions 
prescribed in the mileage law for officers of the Regular Army, in 
said section 12 of the act of June 10, 1922, which limit mileage to 
travel within the limits of the United States in North America. For 
travel outside the limits of the United States in North America 
members of the Officers’ Reserve Corps are entitled to actual expenses 
only, or when travel is performed by privately owned conveyance 
to a money allowance at the rate of 3 cents per mile over the shortest 
usually traveled route as psovided in the amendment to section 12 
of the act of June 10, 1922, by the act of May 29, 1928, 45 Stat. 975. 

The travel in question being outside the limits of the United 
States in North America, Lieutenant Simpson is entitled to be 
reimbursed actual expenses for the travel performed by water and 
to 3 cents per mile for the travel by privately owned automobile. 

If otherwise correct, you are authorized to pay the voucher, 


(A-24813) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 1928—UNDERSECRETARY AND ASSISTANT ,SECRE- 
TARIES OF STATE 


Iu accordance with rule 6 of section 6 of the original classification act of 1923, 
the initial salary rate payable to the Undersecretary of State under new 
appointinent subsequent to July 1, 1928, in grade CAF-15, with salary 
rates of $8,000, $8,500, and $9,000 per annum as fixed by the act of May 28, 
1928, 45 Stat. 776, is the minimum salary rate of $8,000 per annum, and 
as the Assistant Secretaries of State. are receiving $9,000 per annum, the 
maximum salary rate in the same grade, by operation of the automatic 
provisions of the act of May 28, 1928, any increase in the compensation of 
the Undersecretary above the salary rate of $8,000, while the Assistant 
Secretaries retain the salary rate of $9,000 per annum, would cause the 
already excessive average to be further exceeded and would be unlawful. 


Comptroller General McCarl to the Secretary of State, October 22, 1928: 
There has been received your letter of October 15, 1928, requesting 
decision whether the Undersecretary of State may be paid in grade 
CAF-15 at the salary rate of $9,000 per annum under his appoint- 
ment effective September 1, 1928, the positions of Assistant Secre- 
taries of State being in the same grade and the present incumbents 
of said positions receiving the salary rate of $9,000 per annum by 
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operation of the automatic provisions of the Welch Act, effective 
July 1, 1928. Decision of June 21, 1928, 7 Comp. Gen. 804, 806. 

There are for consideration in connection with this question twe 
provisions of law. First, rule 6 of section 6 of the original classifi- 
cation act of 1923, 42 Stat. 1490, and second, the average provision 
appearing in the annual appropriation acts since the original classi- 
fication act went into effect, the specific provision applicable here 
being in the act of February 15, 1928, 45 Stat. 64. 

Prior to July 1, 1928, the application of these provisions of law 
did not affect the salary rates of such positions as those of Under- 
secretary and Assistant Secretaries of the Department of State for 
the reason that in the grades in which those positions had been allo- 
cated under the terms of the original classification act, grade 
CAF-14, there was only the one salary rate of $7,500 per annum. 
Due to the fact that the corresponding grade under the Welch Act, 
viz, CAF-15, now has a salary range of $8,000, $8,500, and $9,000 
per annum, the application of the two provisions of law above indi- 
cated may affect the salary rates of positions in those grades the 
same as in other grades subject to the classification act in which there 
is more than one salary rate. There appears no provision in the law 
to indicate an intent to except from the average provision any of 
the higher grades provided for under the classification act as 
amended. Said provision of law is equally as applicable since the 
passage of the Welch Act as prior thereto. 

Rule 6 of section 6 of the classification act is as follows: “All new 
appointments shall be made at the minimum rate of the appropriate 
grade or class thereof.” The appointment made effective Septem- 
ber 1, 1928, to the position of Undersecretary was unquestionably 
new appointment. You mention the fact that said appointment was 
in the nature of a transfer from work under the department ip 
Mexico. However, it has been consistently held that a transfer 
from the field service, which is not subject to the classification act or 
the average provision, to the departmental service in the District of 
Columbia, which is subject to the classification act and the average 
provision, constitutes, in effect, a new appointment, 3 Comp. Gen. 
1001, 1006; 4 Comp. Gen. 263; id. 493, 499; id. 1003; id. 1030; 6 id. 
768. The same rule has been applied to transfers from unclassified 
to classified positions wherein the field service is not involved. 
6 Comp. Gen. 455. It must be concluded, therefore, that rule 6 of see- 
tion 6 of the original classifioation act is applicable to the appoint- 
ment to the then vacant position of Undersecretary of State, and 
that the only initial salary rate authorized by law was the minimum 
salary rate of grade CAF-15, viz, $8,000 per annum. See also deci- 
sion of July 28, 1928, 8 Comp. Gen. 40, 43. 
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With reference to the average provision, attention is invited to the 
specific appropriation here involved as it appears in the act of Feb- 
ruary 15, 1928, 45 Stat. 64, as follows: 


Salaries: For Secretary of State, $15,000; Undersecretary of State and 
other personal services, in the District of Columbia in accordance with the 
classification act of 1923, including temporary employees, $1,130,760; in all, 
$1,145,760: Provided, That in expending appropriations or portions of appropria- 
tions contained in this act for the payment for personal services in the 
District of Columbia in accordance with the classification act of 1923, the aver- 
age of the salaries of the total number of persons under any grade in any 
bureau, office, or other appropriation unit shall not at any time exceed the 
average of the compensation rates specified for the grade by such act, and in 
grades in which only one position is allocated the salary of such position shall 
not exceed the average of the compensation rates for the grade except that in 
unusually meritorious cases of one position in a grade advances may be made 
to rates higher than the average of the compensation rates of the grade but 
not more often than once in any fiscal year and then only to the next higher 
rate: Provided, That this restriction shall not apply (1) to grades 1, 2, 3, and 
4 of the clerical-mechanical service, or (2) to require the reduction in salary 
of any person whose compensation was fixed as of July 1, 1924, in accordance 
with the rules of section 6 of such act, (3) to require the reduction in salary 
of any person who is transferred from one position to another position in the 
same or different grade in the same or a different bureau, office, or other 
appropriation unit, or (4) to prevent the payment of a salary under any grade 
at a rate higher than the maximum rate of the grade when such higher rate 
is permitted by the classification act of 1923, and is specifically authorized by 
other law. 


The positions of Undersecretary and Assistant Secretaries of State 
are all in one grade and under one bureau, office, or other appropria- 
tion unit. Therefore, there would appear no valid reason or author- 
ity for holding that the average provision is not applicable to them 
the same as it is applicable to the occupants of other positions pro- 
vided for under said appropriation. As to the purpose and effect of 
the average provision, see 3 Comp. Gen. 1001, 1002. 

I can find no basis of law for exempting the positions of Under- 
secretary and Assistant Secretaries of State from the operation of 
the average provision. As the Assistant Secretaries are now receiving 
compensation at the maximum salary rate of the grade, $9,000 per 
annum, any increase in the compensation of the Undersecretary above 
the salary rate of $8,000, at which he was required under rule 6 of 
section 6 of the classification act to be appointed, while the Assistant 
Secretaries retain the salary rate of $9,000 per annum, would cause 
the already excessive average to be further exceeded and would be 
unlawful. 

In your letter you express the following view: 

The department is inclined to the view that since the so-called Welch Act, 
approved May 28, 1928, provided that “the positions and employees” affected 
by the act should retain in the new classification schedules “the same relative 
position or positions” within their respective grades as they occupied at the 
time the law went into force and since the position of Undersecretary has been 
placed in the $9,000 class of grade 15 as required by the law, and your ruling 
thereon, the position is to be regarded as fixed at that rate of salary unless and 
until a different salary shall be prescribed by the Congress, and the fact that 


the present occupant of the position did not occupy it on July 1, when the Welch 
Act became effective, does not alter the situation. It is suggested that to hold 
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that the new appointee must remain at the bottom of the grade and that a 
promotion within the grade must be governed by the average rule laid down 
in the appropriation act would bring about a situation under which the Under- 
secretary of State, who ranks next to the Secretary, would receive less compen- 
sation than the Assistant Secretaries and would seem to nullify in a large 
measure the purpose sought to be accomplished by the Welch Act which was, 
as stated in the above quotation, to place the positions as well as the employees 
in certain relative positions in the grades provided for in that act. 

The term “class” is not synonymous with the term “salary rate” 
in a grade. That is, there is no such thing as “the $9,000 class of 
grade 15” as you term it. Class refers to the different kinds of 
positions in the grade and it has been held that the term “class” 
has no special significance in the application of rule 6 of section 6 of 
the original classification act and of the average provision. 4 Comp. 
Gen. 334. There was nothing in the operation of the Welch Act that 
definitely fixed a salary rate above the minimum as the permanent 
salary rate for a position becoming vacant July 1, 1928, or there- 
after. The term “vacant position ” means a vacant place in a grade, 
the salary of which is not necessarily that of the last incumbent but 
may be fixed at any authorized rate within the grade which does 
not do violence either to the rules prescribed by the original classifica- 
tion act, or the average provision. See 4 Comp. Gen. 126, 128. 

The matter of the Undersecretary of State, as ranking officer, re- 


ceiving less compensation than the Assistant Secretaries of State, is 

but the necessary result of the operation of existing law, and if the 

law is thought to be unjust, or unreasonable, or not in the best inter- 

est of the service, that is a matter for submission to the Congress for 

its consideration of whether the law should be repealed or modified. 
The question submitted is answered in the negative. 


(A-24021) 
PAY—ACTIVE DUTY—NAVAL RESERVE OFFICER 


Under section 20 of the act of February 28, 1925, 43 Stat. 1085, the Secretary 
of the Navy may authorize members of the Naval Reserve to report for 
active training duty with or without pay. 

When the Secretary of the Navy authorizes, through the Bureau of Naviga- 
tion, a reserve officer to report for active training duty, 30 days with pay 
and the balance without pay, the failure of the immediate commandant to 
state in the officer’s orders that the training duty in excess of 30 days 
was to be without pay can not have the effect of authorizing active duty 
pay beyond 30 days. 


Comptroller General McCarl to Lieut. A. G. Davenport, United States Naval 

Reserve, October 23, 1928: 

There has been received your claim for active duty pay, together 
with rental and subsistence allowances from May 18, 1928 to May 
29, 1928. 

It appears that with your consent you reported on board the 
U.S. S. West Virginia, at San Francisco, Calif., April 16, 1928, for 
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active training duty. The ship was then en route to Honolulu, 
Hawaii, to participate in fleet maneuvers. On May 12, 1928, you 
were detached from the’ U.S.S. West Virginia, at Honolulu, after 
completion of 26 days’ training duty and on the same day reported 
to the commanding officer of the U.S.S. Zewas, for transportation 
to San Francisco, and completion of training duty. You were 
credited with pay and subsistence allowance from April 14, 1928, 
to May 12, 1928. 

Section 9 of the act approved February 28, 1925, 43 Stat. 1082, 
which created and established the Naval Reserve, provides, in part: 


That officers and men of the Naval Reserve, including those who may have 
been retired, may be ordered to active duty by the Secretary of the Navy in 
time of war or when in the opinion of the President a national emergency 
exists * * *; but in time of peace, except as otherwise provided in this 
act, they shall only be ordered to or continued on active duty with their own 
consent :. Provided, That the Secretary of the Nv7v may release any officer 
or man from active duty at any time. 

Section 20 of the act provides: 


That in time of peace, except as herein otherwise provided, officers and en- 
rolled and enlisted men of the Fleet Naval Reserve shall be required to perform 
such training duty, not to exceed fifteen days annually, as may be prescribed by 
the Secretary of the Navy, unless excused therefrom for good and sufficient 
reasons by direction of the Secretary of the Navy: Provided, That they may 
be given additional training or other duty, either with or without pay, as 
may be authorized, with their consent, by the Secretary of the Navy. * * * 

The annual appropriation acts provide for the expenses of training 
officers and men of the Naval Reserve while on active duty with and 
without pay. Under section 3679, Revised Statutes, as amended by 
the act of February 27, 1906, 34 Stat. 49, the Secretary of the Navy 
is required, under penalty prescribed therein, to confine the expendi- 
tures and obligations of the Navy Department to the amounts appro- 
priated for the particular purpose. It therefore becomes his respon- 
sibility and duty to detail members of the Naval Reserve for active 
duty with pay only for such periods of time as is permitted by the 
appropriation. For periods of training beyond that for which funds 
are appropriated for payment of active duty pay the Secretary of 
the Navy under authority of the cited act of February 28, 1925, may, 
in his discretion, and with their consent, detail officers and enrolled 
and enlisted men for additional training duty without pay. 

By dispatch of the Bureau of Navigation, the commandants of the 
several naval districts were informed of the availability of accom- 
modations and the opportunity for officers of the Naval Reserve to go 
on the Hawaiian oruise as follows: 

6517 Accommodations for training not more than seventy-three Naval Reserve 
officers will be made ayailable during Hawaiian cruise by commander in chief 
Battle Fleet, nineteen in battleships, twenty-five in destroyers, six in aircraft 
squadron, eight in submarines, and fifteen in fleet base force. Officers must 


report San Francisco in most cases seventeen April. Commandants requested 
report names of officers desiring this training duty by dispatch with informa- 
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tion as to duty desired. Transportation to and from San Francisco must be 
at no expense to the Government. Return transportation to United States on 
Government vessels will be available for some officers from three May to 
eighteen June. Others desiring to return when Government vessels are not 
available must return to United States at own expense. 1445. 

In response to this dispatch the commandant eleventh naval dis- 
trict advised the Bureau of Navigation by dispatch, in part, as 
follows: 

6329 Supplementary my 6329 0955, following Naval Reserve officers have 
requested training duty with fleet: Lieut. Allen G. Davenport, D. F. * * *, 


Davenport has had no duty current year. Recommend thirty days’ training 
duty with pay and balance duty without pay. 0945. 


Pursuant to this recommendation the Bureau of Navigation 
advised the commandant eleventh naval district as follows: 


6530 Your 6329 0945, commandant authorized order Lieutenant Allen G. 
Davenport, D. F., U. S.S. Holland * * * not to exceed thirty days’ training 
duty with pay ‘and such additional training duty without pay as may be 
agreeable commanding officers of vessels * * *. 


Under date of April 7, 1928, the commandant eleventh naval dis- 
trict authorized you to report for 30 days’ training duty with pay 
not later than April 17, 1928. The authorization for you to report 
for training duty was made on a printed form prepared for use in 
ordering commissioned or chief warrant officers for 15 days’ training 
duty. Although it was apparently known that you would be on the 
Hawaiian cruise for a period in excess of 30 days, presumably 
through a clerical error, it was not stipulated in your order that for 
the period after 30 days you were to be on active duty without pay. 

The commandant eleventh naval district was authorized by the 
Bureau of Navigation, acting for the Secretary of the Navy, to order 
you to active duty with pay for a period of but 30 days. So much of 
your orders as is not in accord with the authority under which they 
were issued is invalid, and is without effect or force to obligate the 
United States to pay you active-duty pay. 

It is within the power of the Secretary of the Navy to decide when 
a member of the Naval Reserve shall be on active duty, Denby, 
Secretary of the Navy of the United States, v. Berry, 263 U. S. 29, 
and there is no authority of law that permits the payment to you of 
active-duty pay for the period of training prescribed by the Secretary 
of the Navy to be without pay. 6 Comp. Gen. 190. 

Under the department orders and the applicable statutes your 
training duty began when you reported aboard the U. S. S. West 
Virginia at San Francisco, April 16, 1918, and terminated when you 
were detached from the U. S. S. 7’ewas at that place May 28, 1928, 
and, for the first 30 days thereof, you are entitled to be paid the 
pay and allowances of a reserve officer of your rank and length of 
service on sea duty without dependents; that is, pay of $230, plus 
subsistence allowance at 60 cents per diem, $18, or $248, less 20 

66677 ° —29-——15 
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cents hospital fund, $247.80. The balance of your training duty was 
“without pay ” and was authorized only on condition no expense to 
the Government would be entailed incident to your being at San 
Francisco at the appropriate time for performance of duty. 

You have been paid $239.73 by the disbursing officer of the U. S. S. 
West Virginia for the period April 14, 1928, to May 12, 1928, and a 
certificate will issue in due course for the difference between that sum 
and $247.80 otherwise due you. 


(A-24837) 


MILITARY LEAVE—TARGET-PRACTICE MATCHES—FEDERAL AND 
DISTRICT OF COLUMBIA EMPLOYEES 


Employees of the United States and of the District of Columbia who are mem- 
bers of the National Guard of the District of Columbia are not entitled, 
under section 49 of the act of March 1, 1889, 25 Stat. 779, as amended by the 
act of July 1, 1902, 32 Stat. 615, to military leave while participating in 
target-practice matches outside the District of Columbia, except as to 
matches held in connection with annual encampments. 


Comptroller General McCarl to the Secretary of the Navy, October 24, 1928: 

By your direction I have third indorsement of the Judge Advocate 
General of the Navy, dated October 15, 1928, requesting decision 
whether “ permanent civilian employees of the Government may be 
allowed pay, subject to the provisions of the act of July 1, 1902 (82 
Stat, 615) for military leave while participating in target-practice 
matches held outside of the District of Columbia.” 

In decision of March 26, 1927, 6 Comp. Gen. 635, it was held that 
employees of the United States and of the District of Columbia who 
are members of the National Guard of the District of Columbia are 
not entitled to leave under section 49 of the act of March 1, 1889, 25 
Stat. 779, as amended by the act of July 1, 1902, 32 Stat. 615, for the 
purpose of attending the final “try outs” and the international 
rifle matches held at Rome, Italy, as candidates for and as members 
of a rifle team to be sent by the National Rifle Association to represent 
the United States. Said decision was adhered to upon reconsideration 
in decision of May 5, 1927, A-17476. 

The only difference between the question decided in the decision of 
March 26, 1927, and that presented in your submission is that the 
latter is the general question of the right to leave to attend target 
matches outside the District of Columbia whereas the former related 
to a specific match. It should be noted that the decision cited speci- 
fically excepted rifle matches held elsewhere than in the District of 
Columbia if included in the annual encampment of the District of 
Columbia National Guard. 

The instant request for decision is based on the inclusion in the 
District of Columbia appropriation act for the fiscal year 1929 of 
language as follows, 45 Stat. 678: 
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For expenses of target practice matches, including matches held outside of 
the District of Columbia and travel incident thereto, $2,500. 

The language “including matches held outside the District of 
Columbia and travel incident thereto” merely makes the money ap- 
propriated under the item quoted available for target practice with- 
in and outside the District of Columbia. The language in question 
does not purport to amend and does not amend the acts under the 
authority of which military leave is granted to employees of the 
United States and the District of Columbia who are members of 
the District of Columbia National Guard. 

The question presented is answered in the negative. 


(A-23200) 


SEAMEN, DESTITUTE AMERICAN—TRANSPORTATION BACK TO THE 
UNITED STATES 


Where an American seaman overstayed his leave, under circumstances not 
amounting to desertion as defined in the Consular Regulations, and was 
left behind upon the sailing of his vessel from a foreign port, the respon- 
sibility for his return to the United States devolves upon that vessel and 
may not be avoided by a subsequent change in the ownership thereof. 


Decision by Comptroller General McCarl, October 26, 1928: 

Review has been requested of settlement 0233042, dated May 14, 
1928, whereby was disallowed the claim of the Ocean Dominion 
Steamship Corporation for $54 for the transportation of William 
Burns, an American seaman, on the steamship Hazti from Fort de 
France, Martinique, to Norfolk, Va. 

It appears that Burns was third assistant engineer on the steamship 
Haiti on a prior voyage to Martinique and was left behind when the 
vessel proceeded on its voyage. He was sent back to the United States 
as a destitute seaman under an agreement between the American 
consul at Fort de France and the master of the vessel. 

The agreement was apparently based on the assumption that Burns 
was a deserter, but the record does not disclose that he was. In.a 
letter from the American consul at Fort de France, Martinique, dated 
September 12, 1928, to claimant, there appears the following state- 
ment relative to Burns’ being left behind on a voyage of the Haiti 
prior to the time he was transported back to the United States: 


Burns was third assistant engineer on the S. 8. Haiti when that vessel made 
its last voyage to this island as the property of the Colombian Line. It was 
also on that voyage (January 17, 1928) that he was left behind here. From 
direct personal knowledge I know that Burns was informed of the vessel’s 
sailing hour by the captain and that he was also directed by the master to 
report back on board from his shore leave at an hour sufficiently in advance of 
the vessel’s sailing to preclude possibility of his being left behind. The vessel 
did not sail ahead of the hour which had been fixed by the captain and indi- 
cated by him to the engineer. In fact the vessel did not sail until more than 
an hour later. 
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The seaman admitted to me that he had been intoxicated, had gone to sleep 
and did not hear the vessel’s whistle. He at no time denied that he had been 
duly informed of the sailing hour and did not attach any blame to the master 
in regard to his having been left behind. 

Desertion is defined in section 294, Consular Regulations, as 
follows: 
Desertion is defined to be the quitting of the ship and her service by one of 
the ship’s company without leave and against the obligation of the party and 
with an intent not again to return to the ship’s duty. Neglect or refusal to 
rejoin the ship after an absence with leave when ordered to return is desertion; 
but it is not desertion when a mariner, through excess of indulgence, overstays 
his tinie of leave, and when he has not refused or neglected to comply with an 
order to return; nor when the seaman leaves the ship on account of cruel or 
oppressive treatment, or for want of sufficient provisions in port when they 
can be procured by the master, or when the voyage is altered in the articles 
without consent. 18 Fed. Rep. 605; 39 id. 624. * * * 

The seaman in the instant case is said to have been intoxicated, 
to have gone to sleep and not to have heard the ship’s whistle. The 
circumstances set forth clearly indicate that the mariner, through 
excess of indulgence, overstayed his time of leave, but, according to 
the above definition, under such conditions there was no desertion. 
Consequently, the transported seaman not being properly regarded 
as a deserter, responsibility for his return to the United States de- 
volved on the vessel from which he overstayed his leave, and that 
responsibility could not be avoided by a subsequent change in the 
ownership of the vessel. 

Furthermore, there is no evidence of notice being given to the 
consular officer within 48 hours, or of a certificate by the consular 
officer made at the time showing actual desertion, as required by the 
Consular Regulations. See 4 Comp. Gen. 390. 


Upon review, the settlement must be, and is, sustained. 










(A-24750) 
PRIVATE PROPERTY LOST IN THE MILITARY SERVICE 


The requirement in the act of March 4, 1921, 41 Stat. 1436, that claims for private 

property lost in the military service under the conditions therein fixed must 
be filed within two years is not a statute of limitations, but a limitation of 
the right, and the period may not be extended for any cause not named in 
the statute. Insanity of the claimant after loss and before filing the claim 
will not extend the limitation. - 


Decision by Comptroller General McCarl, October 27, 1928: 

There is for consideration the legality of payment of $131.55 made 
by Maj. E. T. Comegys, Finance Department, United States Army, 
on his voucher No. 1958, May, 1928, accounts, to John W. Gaskell, 
formerly a private, Company C, Ninth Infantry, United States 
Army, for private property lost by him while in the military service 
in France in 1918; payment is stated to have been made under the 
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act of March 4, 1921, 41 Stat. 1436. The board appointed to con- 
sider the claim in the office of the Chief of Finance reported: 


That some time in March, 1918, orders were received sending Company 
“CO,” 9th Infantry, from Outrem-Court, Marne, to the Toul sector; that upon 
receipt of these orders, instructions were given that all personal property 
should be packed in barrack bags, 4 men to a bag, for storage, as nothing but 
necessary equipment could be taken into the trenches; that after about ten 
days at the front, Company “C” was relieved and sent back of the lines to a 
rest camp, Camp Gibraltar, for rest and a change of clothing; that at this time 
the bags were reopened, said change of clothing secured, and the bags again 
fastened and stored; that from that time nothing has been found of these 
bags, although diligent search was made; that the facts of this loss have been 
substantiated by affidavits from claimant’s platoon commander, and his imme- 
diate noncommissioned officers at that time; that claimant was prevented from 
filing his claim for this loss within the two-year period allowed for this 
purpose, in view of the fact that he was confined in St. Elizabeths Hospital, 
Washington, D. C., from the date of his honorable discharge, December 11, 1919, 
until October 19, 1926, when the Supreme Court of the District of Columbia 
declared claimant of sound mind and his discharge from the hospital ordered; 
however, he was not able to handle his affairs until December 14, 1926, at 
which time the matter of this loss was taken up and claim filed May 2, 1927; 
that the articles hereinafter listed were those lost. 

In view of the facts set forth above, the board is of the opinion that this 
claim is a just one and allowable under the conditions of par. 4 of the act 
of March 4, 1921 (41 Stat. 1437), which provides that “When such private 
property is destroyed or captured by the enemy, or is destroyed to prevent its 
falling into the hands of the enemy, or is abandoned on account of lack. of 
transportation or by reason of military emergency, requiring its abandonment, 
or is otherwise lost in the field during campaign.” . 


Section 5 of the act of March 4, 1921, provides: 


That no claim arising under this act shall be considered unless made within 
two years from the time that it accrued, except that when a claim accrues in 
time of war, or when war intervenes within two years after its accrual, such 
claim may be presented within two years after peace is established. 


Among the papers attached to the claim is a letter dated March 
15, 1928, addressed from the office of the Chief of Finance to a mem- 
ber of Congress respecting the claim, in part as follows: 


* * * The act of March 4, 1921 (41 Stat. 1436), the law governing the 
consideration and settlement of claims of this character, provides that no 
claim arising under that act shall be considered unless made within two years 
from the time that it accrued, except that when a claim accrues in time of war, 
or when war intervenes within two years after its accrual, such claim may be 
presented within two years after peace is established. The effect, generally, 
of the joint resolution of March 3, 1921 (41 Stat. 1359), was to declare the 
World War in which the United States has theretofore been engaged to have 
terminated as of that date; and, accordingly, the statutory period for the filing 
of cdaims accruing within that war ended, at the latest, on March 8, 1923. 
When Mr. Gaskell’s claim was originally received in this office there was noth- 
ing therein to indicate that at any time after the incurrence of his loss he had 
been under any legal disability that would disturb the running of the statute 
of limitations in his case; and, accordingly, he was advised, on May 20, 1927, 
that, under the provisions of the act of March 4, 1921, his claim could not be 
considered because the period within which the claim should have beer, filed 
had elapsed. 

He was again advised to the same effect on October 24, 1927, and not until 
February 26, 1928, did he make any statement which would indicate that the 
facts of his case were such as to disturb the running of the statute of limita- 
dons. In a letter of that date he stated certain facts which indicated that, for 
a considerable portion of time, he had been under legal disability which pre- 
vented him from filing a claim, and upon an investigation of his statements it 
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appears reasonably probable that such legal disability on his part did exist from 
about December 11, 1919, to October 19, 1926, although it may be necessary for 
the Comptroller General to pass finally on this point. * * 


Notwithstanding this doubt spread upon the records, the claim was 
completed and approved by the Secretary of War and payment made 
by the disbursing officer, the conclusion apparently being that insan- 
ity of the claimant at any time subsequent to the accrual of the claim 
and before the expiration of the period fixed in the statute would ex- 
tend the period within which a claim might be filed, but such a con- 
clusion is without basis. 

Limitations run against every one without regard to the personal 
disability of insanity, unless there is a saving of such cases in 
the statute. 37 C. J. 1024. Cited in support of this statement, among 
others, is the case of Alvarado v. Southern Pacific Company (Tex. 
Civ. A.), 193 S. W. 1108, a suit under the Federal employers liability 
act, 35 Stat. 66, providing that no action shall be maintained under 
the act unless commenced within two years from the date the cause 
of action accrued, and it was held there being no exception in the 
act extending the time within which suit might be brought by an 
employee in the event of his insanity the courts are not at liberty 
to apply State statutes extending or tolling the time for filing 
a suit because of insanity, so that where the injuries of a railroad 
employee engaged in interstate commerce rendered him insane, his 
cause of action accrued at the time of his injury and a suit could 
not be maintained under the act by his next friend more than two 
years after the date of the injury. ~ 

But independently of this settled principle of law, which, on the 
basis the claim was apparently considered, required its rejection, the 
act under which the claim was filed is a statute creating rights in 
individuals against the United States. United States v. Hayden, 250 
U. S. 828, 331. There is a distinction between pure statutes of limita- 
tions and special statutory limitations restricting and confining 
rights as here; in such a case time is an essence of the right created, 
and the limitation is an inherent part of the statute, so that there 
is no right independently of the limitation; that is, the lapse of the 
statutory period extinguishes the right altogether. 37 C. J. 686. 
In Madden vy. Lancaster County, 65 Fed. Rep. 188, 194, it was said: 

* * * But the proviso in the act that suits shall be brought upon the 
rights of action it creates within 80 days from the occurring of the injuries, 
respectively, is a condition qualifying the rights of action, and not a mere 
HMmitation of the remedy. Therougr v. Railroad Co. (decided by this court at 
the present term), 64 Fed. 84; The Harrisburg, 119 U. S. 199, 214, 7 Sup. Ct. 
140; Railroad Co. v. Hines, 25 Ohio St. 629. It was within the discretion of 
the Legislature of Nebraska to create the rights of action given by this act, 


or to refuse to create them at all; and a fortiori it was entirely within the 
discretion of that legislature to fix the duration of their existence, if it gave 
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them being. The whole is greater than any of its parts. Where the time 
within which a right of action may be enforced is limited by the legislative 
enactment which creates the right, the legislature is the exclusive judge of 
the reasonableness of the limitation, and it is not the province of the court to 
inquire concerning it. De Moss v. Newton, 31 Ind. 219. 

Again, it is said that the condition that the action must be brought “ within 
thirty days of the time of said injury or damage occurring,” does not extend 
to this case, because the plaintiff was confined to his bed and suffered intense 
pain, in consequence of his injury, for two months after it occurred, and was 
unable to consult his attorney; that he then presented his claim to the county 
commissioners, who rejected it; that he has necessarily incurred liability for 
medical services up to the time he commenced his action; and that his is 
a continuing damage, which was not all sustained until the day when he 
brought his action, more than six months after he sustained the injury. But 
it was the province of the legislature, and not that of the courts, to fix the 
conditions on which the rights of action it created might be enforced, and to 
name the exceptions to these conditions, if any. The legislature has made no 
exception, on account of any of the matters to which we have referred, to the 
express condition that it imposed upon every right of action it created by this 
act. The conclusive presumption from this fact is that it intended to make 
none, and it would be judicial legislation for this court to do so. Morgan v. 
City of Des Moines, 60 Fed. 208; McIver v. Ragan, 2 Wheat. 25, 29; Bank v. 
Daiton, 9 How. 522, 528; Vance v. Vance, 108 U. 8. 514, 521, 2 Sup. Ct. 
854. * - 7 


The Supreme Court in 7he Harrisburg, 119 U. S. 199, 214, cited 
in the foregoing opinion, used the following language: 


* * * The statutes create a new legal liability, with the right to a suit for 
its enforcement, provided the suit is brought within twelve months, and not 
otherwise. The time within which the suit must be brought operates as a 
limitation of the liability itself as created, and not of the remedy alone. 

* * Time has been made of the eSsence ‘of the right, and the right is lost 
if the time is disregarded. The liability and the remedy are created by the 
same statutes, and the limitations of the remedy are, therefore, to be treated 
as limitations of the right. * * * 


See also Peters v. Hanger, 134 Fed. Rep. 586, 588, and Partee v. 
St. Louis and San Francisco Railroad Co., 204 Fed. Rep. 970, 972, to 
the same effect and where extensive authorities on the point are 
collected. 

The act of March 4, 1921, gives a right to reimbursement for prop- 
erty lost in the military service under the conditions therein fixed, 
only if the claim therefor is filed within two years from the date of 
loss, except that in case of loss during the war, or when war inter- 
venes, if filed within two years after peace is established. There is 
no right under the statute if the claim is not filed within the time 
limit fixed therefor. No exceptions other than those named in the 
statute will extend the time. Insanity is not one of the exceptions. 
The act of March 4, 1921, was not, therefore, authority for the pay- 
ment. The payment was a mere gratuity paid entirely without 
authority of law, and the disbursing officer is entitled to no credit 
therefor. The item will be disallowed in the settlement of his 
accounts, 
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(A-24812) 
CONTRACTS—INCREASED COSTS—EXTRA WORK 





Where a contract requires the installation of certain plumbing fixtures in 
accordance with Government master specifications and the contractor orders 
from a plumbing contractor a fixture in accordance with the specifications, 
but. the plumbing fixture delivered is not in accordance with the specifica- 
tions, there is no liability on the United States for extra work caused by 
the installation of the plumbing fixture delivered by the plumbing 
contractor. 


Decision by Comptroller General McCarl, October 27, 1928: 

The Theriault Contracting Co. requested October 1, 1928, review 
of settlement No. 0226060, dated July 9, 1928, wherein was dis- 
allowed its claim for $65 for alleged extra work and material in 
connection with the installation of a new water closet in the United 
States customhouse, Wilmington, Del., under contract T2-sa-566, 
dated September 2, 1927. The claim was disallowed on the ground 
that there was no legal obligation on the United States for its 
payment. 

It appears that under date of July 26, 1927, the Supervising Archi- 
tect, Treasury Department, advertised for proposals for removing 
water-supply piping, plumbing fixtures, etc., and furnishing and in- 
stalling new water-supply pipes, fixtures, etc., in the United States 
customhouse, Wilmington, Del. Among the various items of work 
to be performed was an item stated in paragraph 52 of the specifi- 
cations as follows: 
New water closet outfit—Furnish and install where noted on drawings new 


water-closet outfit No. 48-V complete in accordance with U. 8S. Government 
Master Specification No. 448 (see page 23, and Fig. 5). 


The bid of the Theriault Contracting Co. was accepted for per- 
formance of the work and it is stated in the letter of September 29, 
1928, requesting review of the settlement: 



















We ordered from the Crane Co., along with other materials for the job, a 
48~-V water-closet outfit, this outfit to be in strict accordance with the Govern- 
ment Master Specification No. 448, that deals with plumbing fixtures to be used 
on Government projects. According to the master specifications for this 48—-V 
outfit, we run our work to a 14’’ roughing in. The 48-V outfit is a bowl with 
a center outlet, and a straight flush pipe, and is figured for a 14’’ roughing-in, 
the outfit Crane Co. shipped to us marked 48-V, was a bow! with a rear outlet, 
and a four-inch off-set flush pipe. Were we to use this fixture as sent, the 
closet. would project about 32’’ out from the wall, whereas the 48-V outfit 
projects but 28’’ from the wall. We advised Crane Co. of this, and they insisted 
that it was a 48-V outfit they shipped although it varied somewhat from the 
Government master specification, They further stated that they had _per- 
mission to use this outfit in lieu of the one the G. M. 8. called for. Of course, 
this necessitated us changing our roughing in back to ten inches to bring the 
bowl back to 28’’ to harmonize with work in place. This change was ap- 
proved by the Supervising Architect's office. Of course, this change caused 
additional expense and time, and our charge of $65.00 is for this change. 







The Government master specification was drafted by certain officers 
and employees of the Government functioning as a Federal Specifi- 
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cations Board. Circular No. 448 included, among other things, speci- 
fications for water-closets. It appears that after the specifications 
were drafted the Crane Co. requested, in letter of January 5, 1928, 
that the matter be changed because the specifications for the water- 
closet prescribed in the master specifications departed in certain 
particulars from the stock water-closet manufactured by said com- 
pany. The Crane Co. was advised by said board on January 24, 
1928, that— 

With further reference to your letter of January 5th, acknowledged January 
6th, may I say that the matter of off-set flush pipe and maximum over-all 
dimensions of water-closet bowls was considered by the plumbing fixtures 
committee of the Federal Specifications Board at its meeting of January 
19th, with the result that in the opinion of the committee, an offset in flush 
pipe, say as much as 2 inches, should not be permitted and that the contractor 


should be required to comply with the maximum over-all dimensions and the 
roughing-in dimensions specified on Plate 5 of subject specification. 


The Crane Co. alleges that some one connected with the Federal 
Specifications Board authorized said company to continue to manu- 
tacture their water-closet for Government work, even though it did 
not comply with the master specifications, but the above-quoted letter 
of January 24, 1928, would seem to disprove that allegation. How- 
ever, the point is not material for the reason that the Federal Speci- 
fications Board is not a contracting agency for the Treasury Depart- 


ment, and the contract between the United States and the Theriault 
Contracting Co. required a water-closet to be furnished and installed 
as provided in the Government master specifications. Said company 
did not furnish the water-closet in accordance with said specifications, 
but the proper Government official finally approved the use of the 
Crane water-closet, which departed somewhat from the specifications. 
The water-closet furnished was in substitution of the water-closet 
required by the contract to be furnished, and the contractor is not 
entitled to any extra payment for alleged extra work in making the 
necessary operations to install the substitute water-closet. If the 
contractor has any claim whatever for the failure to secure a water- 
closet in accordance with the Government specifications, said claim is 
not against the United States. 
The disallowance of the claim must be and is affirmed. 


(A-24596) 


GRATUITIES, SIX MONTHS’ DEATH—NAVY ENLISTED MAN KILLED 
NOT IN LINE OF DUTY 


The six months’ pay gratuity is not authorized to be paid, under the act of 
June 4, 1920, 41 Stat. 824, to the widow, child, or other dependent relative 
of an enlisted man of the Navy who was struck by an automobile and 
killed while absent from duty without authority. 
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By enlisting in the Navy a man contracts for honest and faithful service and 
the rendition of such service is an essential condition precedent to his 
right to be paid; the contract is an entirety, and if service for any por- 
tion of the time is omitted without authority the pay or allowances author- 
ized for “service” are not earned. 


Comptroller General McCarl to the Secretary of the Navy, October 30, 1928: 
There has been received your letter of September 26, 1928, as 
follows: 


The Navy Department has before it the case of one Robert Morris Sessions, 
late seaman second class, U. S. Navy, who recently was struck by an automo- 
bile and killed while absent without leave. As it did not appear that the fact 
that Sessions was struck by the automobile, which said fact was the proximate 
cause of his death, was due to anything blameworthy in Sessions conduct at 
the immediate time, it has been held by the Navy Department that his death 
was not the result of his own misconduct, though incurred while not in line 
of duty. 

A question now arises relative to the payment to Sessions’ beneficiary of 
the six months’ pay provided for under the act of June 4, 1920 (41 Stat. 824; 
U. 8. C., Title 34, section 943), which reads as follows: 

“Immediately upon official notification of the death from wounds or disease, 
not the result of his or her own misconduct, of any officer, enlisted man, or 
nurse on the active list of the regular Navy * * * the Paymaster General 
of the Navy shall cause to be paid to the widow, and if there be no widow 
to the child or children, and if there be no widow or child to any other depend- 
ent relative of such officer, enlisted man, or nurse previously designated by him 
or her, an amount equal to six months’ pay at the rate received by such 
officer, enlisted man, or nurse at the date of his or her death.” 

It will be noted from the above quotation that the statute contemplated pay- 
ment of the six months’ gratuity “at the rate received * * * at the date 
of * * * death.” At the time of his death Sessions was absent without 
leave. The decisions of the accounting officers are to the effect that no gay 
accrues during periods of unauthorized absence, and Article 1799, Navy Regula- 
tions, 1920, provides for forfeiture of pay accruing during such unauthorized 
absence. Accordingly, Sessions was not in a pay status at the time of his 
death, and it is the view of this department that the above statute did not 
contemplate that the beneficiary of a man who was in a nonpay status by 
reason of his own misconduct at the time of death should be entitled to receive 
six months’ pay at the rate received by the deceased while in a pay status. 

Reference is made to your decision of April [October] 30, 1924 (4 Comp. Gen. 
415), rendered in connection with the claim of the beneficiary of a general 
court-martial prisoner who, at the time of his death, was carried on the active 
list of the regular Navy as an apprentice seaman at the rate of pay of $25.20 
per month but who, under the terms of his sentence, was forfeiting all pay 
except $3.00 per month for necessary prison expenses. In the said decision it 
was held that— 

“The Navy Department has reported that Thatcher's death was due to dis- 
ease not the result of his own misconduct and the fact that at the time of his 
death he was forfeiting the pay received by him with the exception of $3.00 per 
month for prison expenses, as it accrued, did not deprive the widow of her 
right under the act of June 4, 1920, to receive an amount equal to six months’ 
pay at the rate to which the seaman was entitled by reason of his grade and 
length of service at the time of his death. Payment of the claim is accordingly 
authorized in the amount of $151.20.” 

As there is an apparent conflict between the view expressed in the above 
decision and the view of the Navy Department as hereinbefore set forth, the 
Navy Department would appreciate an expression of your views relative to 
the question now before it in regard to the payment of the six months’ death 
gratuity in the case of Robert Morris Sessions, 


The conflict between the view expressed in the cited decision of Oc- 
tober 30, 1924, in Thatcher’s case, and'the view of the Navy Depart- 
ment respecting the disposition which should be made of Sessions’ 
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case is not perceived. The apparent conflict is probably suggested 
because the Navy Regulations impliedly recognize pay accrues while 
a man is absent without leave and that as the result of such absence it 
is forfeited. The fact is no pay is earned while the man is absent 
without leave; there can be no forfeiture of that to which the man 
has no right or title. See the final paragraph hereof. 

In construing an Army statute, practically indentical with the 
cited Navy act of June 4, 1920, that is, the act of May 11, 1908, 35 
Stat. 108, as amended by the act of March 3, 1909, 35 Stat. 735, in 
the case of Moore v. United States (1918), 48 Ct. Cls. 110, 114, the 
Court of Claims has said: 

* * * that a reasonable construction of it confers the benefit whenever the 
soldier [sailor] dies while in the service generally, and submitting to its rules 


and regulations, from wounds or disease not the result of his own miscon- 
aa Se" 2 


In Navy File 26250-218 (p. 610 Digest Navy Laws) it was held 
the death of a private in the Marine Corps who was burned to death 
while in confinement by civil authorities awaiting trial, the impris- 
onment being the result of his own misconduct (drunkenness) while 
on liberty, did not occur in line of duty, and in the case of Alonzo 
Groom Austin, seaman, second class; United: States Navy, A-9295, 
May 6, 1925, 45 MS. Comp. Gen. 314 (Cl. No. 075901), it was recog- 


nized that a serious injury to an enlisted man in an automobile 
crash while a prisoner at large after his escape from a prison guard 
was an injury due to his own misconduct. 

While the opinions of the Attorneys General do not agree that 
the correct rule to be applied is as broad as the language of the 
Court of Claims indicates, the Attorneys General seem consistently 
to have recognized, under statutes in pari materia with the cited 
act of June 4, 1920, that an enlisted man held in arrest or confine- 
ment by the military authorities, prior to the expiration of his con- 
tract of enlistment or the termination thereof by discharge or other- 
wise, and subject to the rules and regulations of the service wherein 
he enlisted is in line of duty and that if his death occur during such 
arrest or confinement and is not the result of his own misconduct the 
condition of the statute is met. 7 Op. Atty. Gen. 149, 161; 32 id. 12, 
22. 

In the cited case of Thatcher it appears that while serving as com- 
missary steward under his enlistment in the regular Navy of August 
24. 1923, for four years, he was tried by general court-martial at New 
London, Conn., and was found guilty of “ Attempting a fraud in 
violation of Article 14 of the Articles for the Government of the 
Navy” and was sentenced to be reduced from the rating of com- 
missary steward, United States Navy, to the rating of apprentice 
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seaman, to be confined for a period of 12 months, then to be dis- 
honorably discharged from the United States naval service, and 
te suffer all the other accessories of said sentence, as prescribed by 
section 833, Naval Courts and Boards. The proceedings, findings, 
and sentence in this case were approved January 5, 1924, and the 
Naval Prison, Portsmouth, N. H., was designated as the place of 
confinement. He died February 13, 1924, while in confinement. 

The decision of this office (4 Comp. Gen. 415) conforming both 
to the opinions of the Attorneys General and of the Court of Claims, 
recognized the death of Thatcher “from wounds or disease” had 
occurred in line of duty and not as the result of his own misconduct 
and allowed the claim for six months’ pay gratuity at the rate the 
decedent was entitled to receive under existing laws at the date of 
his death. The fact that the major portion of such pay was being 
withheld (forfeited) at Thatcher’s death pursuant to the sentence 
of a general court-martial did not operate to change his “rate” of 
pay which the law authorized for him at the time of his death, 
before termination of his enlistment and while submitting to the 
rules and regulations of the Navy Department. 

The case of Sessions now presented is an entirely different case, 
for Sessions, at the time of his death, was in a status of absent 
without leave. Every moment of such absence, whatever he may 
have been doing, he was setting at defiance the rules and regulations 
of the Navy Department and violating the terms of his enlistment 
contract to render faithful service. This was his status when he was 
struck and killed by an automobile and in that respect it was the 
same as those above mentioned of the private in the Marine Corps 
burned to death while under arrest by civil authorities for drunken- 
ness and of the Navy enlisted man, Austin, who was killed in an 
automobile wreck while a prisoner at large; to further illustrate, 
Sessions’ status was the same as that of a man whose death results 
while “in the act of mutiny, desertion, or other breach of military 
obligation ” such as the Attorney General in the cited opinion, 7 Op. 
Atty. Gen. 149, 153, recognized as due to misconduct and not in 
line of duty. See also Moore v. United States (1913), 48 Ct. Cls. 110. 

The facts and circumstances under which Sessions is ‘reported to 
have died seem to require a conclusion under the cited authorities 
not only that his death did not occur in line of duty but that it re- 
sulted from his own misconduct. What is said herein, accordingly, 
is not to be understood as an indorsement or acquiescence in the 
contrary conclusion reported to have been reached in the Navy De- 
partment, viz, that Sessions’ “death was not the result of his own 
misconduct.” 
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Irrespective of that apparent difference in view, however, payment 
is not authorized in Sessions’ case of six months’ pay gratuity for it 
consistently has been held since the foundation of our Government 
that by enlisting in the Army or Navy a man contracts for honest and 
faithful service and that rendition of such service is an essential 
condition precedent to his right to be paid; also, that the contract is 
an entirety and if service for any portion of the time is omitted with- 
out authority, the pay or allowances authorized for faithful service 
are not earned. United States v. Landers, 92 U.S. 77, 23 L. Ed. 603; 
18 R. C. L. 1044, 1045, 1050. Sessions, accordingly, had no “ rate ” 
of pay under the law at the time of his death upon which to compute 
a death gratuity “ equal to six months’ pay.” 


(A-24987) 


TRANSPORTATION—RATES—VIOLATION OF “AGGREGATE OF IN- 
TERMEDIATES” CLAUSE OF SECTION 4 OF INTERSTATE COM- 
MERCE ACT OF FEBRUARY 4, 1887, AS AMENDED 


Where through like rates are stated in railroad tariffs.there is no authority for 
the combination of unlike rates. 


A through rate in a railroad tariff can not exceed the aggregate of intermediate 
rates. (Modified by 8 Comp. Gen. 345.) 


Decision by Comptroller General McCarl, November 1, 1928: 

The Central of Georgia Railway Co. applied per letter dated 
August 1, 1928, N-11267-G-1, for review of settlement T-55875-W, 
February 14, 1928, of bill 11267-B by which $39.24 was disallowed on 
its claim for $173.01 for the transportation of 7,900 pounds of house- 
hold goods from Pittsburgh, Pa., to Columbus, Ga., via the Pennsyl- 
vania Railroad, Cincinnati, Ohio; Louisville & Nashville Railroad, 
Birmingham, Ala.; and the Central of Georgia Railway. 

The carrier’s claim was based on the published less than carload 
through rate of $2.19 per 100 pounds, while the allowance of $133.77 
was on basis of a combination of less carload rate at actual weight to 
Cincinnati, and the carload commodity rate at an estimated weight of 
12,000 pounds thence to destination. 

The carrier in its application for review claims the amount dis- 
allowed, contending that where through rates are published they in 
all cases take precedence over combinations. 

Household goods are rated at first class in less than carload lots in 
both Official Classification (Pittsburgh to Cincinnati) and Southern 
Classification (Cincinnati to Columbus), and when in carloads at 
second class with a minimum weight of 12,000 pounds, in Official 
Classification, and at third class with a minimum weight of 12,000 
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pounds, in Southern Classification. The published through rates 
from’ Pittsburgh to Columbus, Ga., are governed by Southern Classi- 
fication. 

Section 2 of rule 16 of the classification provides that when both 
L. ©. L. and C. L. ratings are provided for the same article the term 
“Jess than carload” covers shipments in quantities less than the 
minimum weight provided for carloads and the shipment under con- 
sideration weighing 7,900 pounds was, under the terms of rule 16, 
a less-than-carload shipment but section 1 of rule 15 of the classi- 
fication provides that the charge for a less-than-carload shipment 
must not exceed the charge for a minimum carload of the same 
freight at the carload rate. 

The freight charges on this shipment at the rate of $2.19 per 100 
pounds for the actual weight would be $173.01 as claimed—but the 
charge is limited to the charge for a minimum carload of the same 
freight at the carload rate. The carload rate is based on the third- 
class through rate of $1.64 for 12,000 pounds which gives $196.80, 
but the through carload charge based on combination is as follows: 


To Cincinnati 12,000 pounds 2nd class carload rate 
@ 71 

To Columbus, Ga., , Carload commodity rate 
1 


pounds @ 
Through rate $1. 27% Through charge 


Section 4 of the interstate commerce act of February 4, 1887, 24 
Stat. 379, as amended by the act of June 18, 1910, 36 Stat. 539, and 
the transportaion act of 1920, 41 Stat. 456-480, provides: 

That it shall be unlawful for any common carrier, subject to the provisions 
of this act, * * * to charge any greater compensation as a through rate 
than the aggregate of the intermediate rates. 

The Interstate Commerce Commission has held that the fair 
measure of the reasonableness of a joint through rate that exceeds 
the combination between the same points via the same route is and 
will be held to be the lowest combination that would lawfully apply 
if the joint through rate was canceled. See Windsor Turned Goods 
Co. v. Chesapeake & Ohio R’y Co., 18 1. C. C. 182, and J. D. Hollings- 
head Co. v. Texas & Pacific R’y Co., 102 I. C. C. 603. In “ Investi- 
gation and Suspension Docket No. 1769” decided January 26, 1928, 
96 I. C. C. 19, the commission said that where traffic moves in con- 
siderable volume through rates should be lower than the sums of 
the separately established locals except in instances where one or 
both of such separately established factors is shown to be in some 
manner depressed. In a decision of September 28, 1921, of the 
Wenger-Armstrong Petroleum Co. v. Director General as Agent, 
Missouri, Kansas & Texas R’y Co. of Tewas, 64 I. C. C. 175, the com- 
mission held that in ascertaining whether the provisions of the fourth 
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section have been contravened, rates of the same character must be 
compared. 

The commission in a decision of June 4, 1925, in case of Memphis 
Freight Bureau, for Dinswanger & Co. v. Baltimore & Ohio R. R. 
Co. et al., 100 I. C. C. 327, relating to carload shipments of plate glass 
from Toledo, Ohio, Saginaw, Mich., and Blairsville, Pa., to Memphis, 
Tenn., found that the applicable third-class carload rates were 
charged while at the time of movement the aggregate of the inter- 
mediate rates, composed of the third-class or rule 26 carload rates 
governed by Official Classification to the Ohio River crossings and 
the carload commodity rate beyond, were lower than the applicable 
rates. The commission held that the rates charged were unreasonable 
to the extent that they exceeded the aggregate of intermediate rates 
contemporaneously in effect and that the complainant was entitled 
to reparation to the amount of the difference between the charges 
paid and those which would have accrued on the basis of such aggre- 
gate of intermediate rates. 

Had the shipment in the present case from Pittsburgh to Columbus 
been a carload and charged at the carload rate it would have been a 
case similar to that of the Plate Glass case because the through car- 
load rate is $1.64, while the aggregate of intermediate rates, composed 
of the carload 71-cent rate from Pittsburgh to Cincinnati added to 
the carload commodity rate of 5614 cents from Cincinnati to Colum, 
bus, makes a rate of $1.2714 with a minimum carload weight of 
12,000 pounds. The rate of $1.64 is clearly in violation of the “ aggre- 
gate of intermediates” clause of the fourth section. 

The charge made by the carrier of $173.01 is in violation of what 
should be charged for a carload of 12,000 pounds at the combination 
carload rate of $1.2714 made over the route of movement, or $153, 
resulting in an overcharge of $20.01; the carrier by item 308-A, page 
7 of supplement 34 to Buffalo-Pittsburgh Tariff 92-B, Agent Jone’ 
I. C. C. 1672 and Agent Speiden’s I. C. C. 923 informs the shipping 
public that if there should be any through rate which is in excess of 
the aggregate of intermediates the carriers will reduce such through 
rates to the basis of the combination of intermediate rates on one 
day’s notice, and that on all shipments on which the higher through 
rates named in the tariff and supplements for that route have been 
charged application will be made promptly to the Interstate Com: 
merce Commission for authority to award reparation to the basis of 
the aggregate of intermediate rates. 

There appears to be no authority for the determination of charges 
on this shipment of $133.77, as allowed in settlement based on first 
class less than carload rate to Cincinnati of 831 cents per 100 pounds 
and the carload commodity rate from Cincinnati to Columbus of 
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561% cents per 100 pounds for a minimum carload of 12,000 pounds. 
This was a through shipment for which through rates were named 
which would have been applicable had not the charges on said basis 
exceeded the charges based on the authorized carload charges which 
are required to be applied as maximum. 

The difference between the correct charges as above set forth, $153, 


and the amount allowed, $133.77, is $19.23, which is hereby certified 
for allowance. 


(A-9895) (A-24527) 
TRANSPORTATION—REQUESTS—PRISONERS ON DISCHARGE 





In furnishing transportation to prisoners upon discharge, the name of the 
prisoner must be given on the transportation request as the traveler, but, 
it being necessary for the warden to procure the ticket in advance of the 
release of the prisoner, the prisoner’s name may be signed by the warden, 


as, for instance: “John Smith, discharged prisoner, by John W. Snooks, 
warden.” 


Comptroller General McCarl to the Attorney General, November 2, 1928: 

There has been received your letter of October 20, 1928, with 
respect to the letter of this office of October 12, 1928, to the warden 
of the United States penitentiary at Atlanta, Ga., requesting that 
transportation requests used for the transportation of discharged 
prisoners be signed by the prisoner in person. It is represented that 
it would be impracticable to comply with this request for the fol- 
lowing reasons: 





* * * ‘The prisoner furnishes a receipt for transportation and gratuities 
at the time of his release, and the original receipt is filed with your office in 
connection with vouchers in payment of the proper accounts. The transporta- 
tion requests are issued by the warden, the railroad ticket is procured by ‘the 
warden, and is not delivered to the prisoner until his release from the institu- 
tion. As a matter of administration the department objects to requesting a 
prisoner to sign a receipt before he receives the article for which he signs, It 
is, of course, impossible that the prisoner presents the transportation request 
to the railroad officials. In fact, the request passes out of the possession of 
prison officials some days before the prisoner receives the railroad ticket. It is 
inadvisable to require prisoners to leave their cells and come to the 
administrative offices to sign each time they receive gratuities, clothing, or 
transportation. 

The use of transportation requests for discharged prisoners involves a pro- 
cedure which must necessarily differ from that of the civilian to whom the 
requests are personally delivered, and who receive the railroad tickets from 
representatives of the transportation companies. We consider the use of these 
requests to be practically on a par with the case where one traveler in charge 
of a group of prisoners issues one transportation request for the party. The 
warden issues the request and procures the ticket which, together with other 
gratuities or allowances provided by law, is delivered to the prisoner at the 
time of his release from the institution, 


In view of your explanation the signature of the prisoner will not 
be required on the transportation request, but obviously, it is not 
proper for the warden to sign as traveler when he is not the traveler, 
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The name of the traveler should appear on the request. This is 
necessary for record and audit purposes. However, it will be suffi- 
cient if the discharged prisoner’s name be signed by the warden, as, 
for instance: “ John Smith, discharged prisoner, by John W. Snooks, 
warden.” This should be the practice hereafter. 


(A-24273) 
TRAVELING EXPENSES—AIR TRAVEL—ARMY OFFICER 


Where an officer of the Army traveled by air under orders not specifically di- 
recting travel by air he is entitled to reimbursement of actual and neces- 
sary expenses under the law and regulations applicable to travel by air, 
Mileage is not authorized for travel by air. A-16016, November 20, 1926, 
and A-19385, August 13, 1927, reversed. 


Decision by Comptroller General McCarl, November 2, 1928: 


There is for consideration the payment, in the circumstances here- 
after recited, of $19.30 mileage from Washington, D. C., to Langley 
Field, Va., and return, to Maj. Gen. James E. Fechet, A. C,, United 
States Army, by J. F. Victory, special disbursing agent, National 
Advisory Committee for Aeronautics, voucher No. 1466, third quarter, 
1928, credit for which was suspended in the settlement of his ac- 
counts, certificate K-29322 Ms., dated July 12, 1928. 

By letter dated March 1, 1928, the secretary of the National Ad- 
visory Committee for Aeronautics advised “ Major General James E. 


Fechet, U. S. A., Air Corps, War Department, Washington, D. C.,” 
as follows: 


Sm: You are requested to proceed to Langley Field, Virginia, to inspect the 
activities of the Langley Memorial Aeronautical Laboratory and the aircraft 
earrier Lewington stationed at Hampton Roads, Virginia. 


Upon completion of this temporary duty you are authorized to return to 
your present station. 


While traveling under this authority you will be allowed eight cents per 
mile in accordance with law. 

Voucher stated in favor of James E. Fechet, major general, United 
States Army, Air Corps, War Department, Washington, D. C., and 
signed “J. E. Fechet, major general, U. S. A., member of committee,” 
claimed mileage amounting to $19.30, the travel and transportation 
furnished being stated on the reverse of the voucher as follows: 

Date 


1928 
Mar. 2. Left Washington 7.40 a. m. 
Arrived Langley Field 8.50 a. m. 
Left Langley Field 4.50 p. m. 
Arrived Washington 6 p. m. 
Mileage: Washington to Langley Field and return 886 
miles, @ $0.08 


Less $0.03 per mile for airplane transportation furnished 
by Government 


66677 °—29-—-16 
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The act of March 3, 1915, 38 Stat. 930, provides that the National 
Advisory Committee for Aeronautics shall consist of, among others, 
“two members of the War Department from the office in charge of 
military aeronautics.” The appropriation for the fiscal year 1928 for 
the National Advisory Committee for Aeronautics, act of February 
11, 1927, 44 Stat. 1078-1079, is available for “traveling expenses of 
members and employees.” Army officers detailed or assigned in 
accordance with law to duty other than strictly Army duty, unless 
the law specifically provides otherwise, are entitled only to the pay 
and allowances fixed by law for their Army office. (3 Comp. Dec. 
588; 5 Comp. Gen. 399.) The travel expenses (whether reimbursable 
in the form of mileage or as actual expenses of travel) to which an 
officer of the Army is entitled who may be a member of the National 
Advisory Committee for Aeronautics, and payable under the appro- 
priations for that committee, are the same as would be payable if 
the travel were on Army duty and payable under the appropriations 
for the Army. 

Section 12 of the act of June 10, 1922, 42 Stat. 631, as amended 
and reenacted by the act of June 1, 1926, 44 Stat. 680, provides— 


That officers of any of the services mentioned in the title of this act, when 
traveling under competent orders without troops, shall receive a mileage allow- 
ance at the rate of 8 cents per mile, distance to be computed by the shortest 
usually traveled route and existing laws providing for the issue of transporta- 
tion requests to officers of the Army traveling under competent orders, and 
for deduction to be made from mileage accounts when transportation is fur- 
nished by the United States, are hereby made applicable to all the services 
mentioned in the title of this act. * * 


Prior to the foregoing act, the - of June 12, 1906, 34 Stat. 246, 
had provided, for officers of the Army, that— 

* © © officers * * * when traveling under competent orders without 
troops * * * shall be paid seven cents per mile and no more; distances to 


be computed and mileage to be paid over the shortest usually traveled routes, 
with deduction as hereinafter provided; * * *. 


In 25 Comp. Dec. 234, it was held that at the time of the passage 
of the act of 1906 travel by airplane was not contemplated; that the 
law was not applicable thereto; and that in the absence of legislation 
providing for mileage allowance for air travel, there was no authority 
to pay mileage for such travel. In 25 Comp. Dec. 448 (1918), it 
was said: 

The mileage laws relate to land travel, and to water travel other than that 


designated “sea travel.” There is no law authorizing payment of mileage for 
sea travel or for air travel. 


* * * Travel by airplane under regular travel orders, when not on avi- 
ation duty, does not entitle an officer to mileage under the provisions of ex- 
isting laws relating to payment of mileage. It would seem, however, that such 
officer is lawfully entitled to reimbursement of actual necessary expenses in- 
curred by him in travel performed in obedience to orders. 


There being only the mileage appropriation and no appropriation 
for travel expenses for officers of the Army traveling in the United 
States, and no authority of law for payment of actual expenses, ex- 
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cept for sea travel, the statement in the last sentence of the foregoing 
quoted decision was apparently without support. The net effect of 
the decisions cited was that the mileage law did not apply to travel 
by air and that no payment of expenses of such travel was otherwise 
authorized. The Congress subsequently provided, in the act of July 
11, 1919, 41 Stat. 109: 


* * * That hereafter actual and necessary expenses only, not to exceed $8 


per day, shall be paid to officers of the Army and contract surgeons when travel- 
ing by air on duty without troops, under competent orders: * * 


This provision for “ actual and necessary expenses ” for travel by 
air on duty without troops under competent orders was, by section 20 
of the act of June 10, 1922, 42 Stat. 633, extended to officers of the 
Navy, Marine Corps, and Coast Guard in the following language: 


That all officers, * * * of all branches of the Army, Navy, Marine Corpe, 
and Coast Guard, when detailed to duty involving flying, shall receive * * 


the same allowance for traveling expenses as are now authorized for the per- 
formance of like duties in the Army. * * * 


This provision was last amended by section 6 of the act of July 2, 
1926, 44 Stat. 782, but the amendment left the foregoing provision 
unchanged. 

The two provisions contained in the act of June 10, 1922, the one 
for mileage in section 12, and the other for actual and necessary 
expenses for travel by air in section 20, are conclusive that for travel 
by air the mileage laws are not applicable, and the only form of reim- 
bursement is for actual and necessary expenses within the limits 
fixed by the act of July 11, 1919. The test under these two provisions 
of law is, how was the travel performed; if by land, mileage is pay- 
able; if by air, actual and necessary expenses within the limits fixed 
by law and regulation. The law is specific. When traveling by air, 
mileage shall not be paid, but reimbursement shall be on the basis of 
actual and necessary expenses. The measure of reimbursement fixed 
by law is not affected by failure to prescribe in the orders the method 
of travel or by stating a basis of payment not applicable to the mode 
of travel. The order, to be competent, must emanate from an author- 
ized source, must direct travel such as is authorized or contemplated 
by law, and must conform to other requirements established by law 
for travel of officers of the Army. But whether the measure of reim- 
bursement shall be mileage or actual and necessary expenses is to be 
determined by how the travel was performed. The regulation issued 
by the War Department under the act of July 11, 1919, paragraph 
128014, added by C. A. R. No. 91, July 29, 1919, provided: 


Actual and necessary expenses only, not to exceed $8 per day, will be paid to 
officers of the Army and to contract surgeons for air travel when traveling 
under competent orders without troops, the travel orders specifying that the 
travel is necessary in the military service and that travel by air craft is 
authorized. 
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The decisions have generally indicated the necessity for the order 
to direct travel by air, and where there has been travel by air and 
by land under an order not directing travel by air, the question has 
arisen as to the measure of reimbursement. Such a case was A-16016, 
Lieut. Commander Fenn, United States Navy, who was directed to 
proceed to named points for temporary duty and to return to his 
station in Washington, D. C., and accompanied an aviation officer 
traveling in the same general direction, part of the travel having 
been by rail and part by air. On submission of the question it was 
determined the order being in the usual form entitling an officer to 
mileage and the order not prescribing travel by air that he was enti- 
tled to reimbursement on a mileage basis. A similar case, A-19385, 
Brig. Gen. William E. Gillmore, A. C., United States Army, also a 
member of the National Advisory Committee for Aeronautics, trav- 
eled from Dayton, Ohio, to Washington, D. C., by rail to attend a 
meeting of the committee and returned by air as a passenger. The 
orders being silent as to the method of travel, mileage was author- 
ized. Both these cases represent that unless mileage was allowed, the 
officers would be entitled to no form of reimbursement for the portion 
of the travel performed by air. 

In the present case, however, there is no question of mixed travel 
and the use of the airplane was entirely for the purpose of making 
the journey. The cost of its operation was therefore an actual 
increased cost to the Government. That the means of travel selected 
was a time saver is undoubtedly true, but the only actual expense to 
which General Fechet was put by reason of the travel was for lunch 
at Langley Field. All laws for reimbursement of traveling expenses, 
whether in the form of commutation, as mileage or per diem in lieu 
of subsistence, or as reimbursement of actual expenses, contemplate 
necessity for expenses substantially equivalent to the amount reim- 
bursable. It appears from orders of the War Department that the 
War Department has determined from its operations that the main- 
tenance cost per flying hour of an airplane, and including the cost 
of airplane upkeep, gasoline, and oil consumed is $51.75. The flying 
time of General Fechet was two hours and twenty minutes and on 
this basis the cost to the Government for maintaining and operating 
the airplane was $120.75. If to this is to be added the $19.30 paid as 
mileage, there would be involved an apparent total cost to the Gov- 
ernment of $140.05, to transport the officer from Washington to 
Langley Field and return, the mileage distance being shown as 386 
miles. Had the measure of reimbursement been mileage and the travel 
been by rail, the cost to the Government would have been sub- 
stantially 8.6 cents per mile for 386 miles, or $33.20. Obviously a 
statute providing for deduction of 3 cents per mile for transporta- 
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tion furnished by the United States never contemplated the furnish- 
ing of transportation costing the Government 31 cents per mile. 

The item in this case will be passed, but hereafter, irrespective 
of whether the orders direct travel by air, reimbursement will be on 
that basis when travel is by air. If travel is by air, the sole and 
only reimbursement authorized is the actual and necessary expenses 
incurred. If the travel is by air and by land, the portion of the 
journey by land will be reimbursed under the mileage laws and the 
portion of the travel by air under the law and regulations applicable 
to travel by air. 


(A-24410) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 1928—FIELD SERVICE 


There may be included in the amount to be submitted to the Congress for a 
deficiency appropriation to cover the increases in salary rates for field 
positions authorized by the act of May 28, 1928, 45 Stat. 785, only the 
difference between the salary rate received, or authorized to be received, 
within available appropriations June 30, 1928, and the amount of automatic 
increases authorized under the act of May 28, 1928, for a position in the 
departmental service in the District of ColumDia having the same or 
approximately the same salary, as appearing in the schedule set forth in 
decision of June 2, 1928, 7 Comp. Gen. 760, 763. 

Increases in compensation for field positions authorized on the basis of adminis- 
trative adjustments after July 1, 1928, under the provisions of section 3 of 
the act of May 28, 1928, 45 Stat. 785, may not be made retroactively effective 
from July 1, 1928. 


Comptroller General McCarl to the Secretary of the Treasury, November 5, 

1928: 

In the audit of accounts of J. L. Summers, disbursing clerk, Depart- 
ment of the Treasury, it has come to the attention of this office that, in 
administering the provisions of section 3 of the Welch Act of May 28, 
1928, 45 Stat. 785, the compensation of many field employees in the 
Bureau of Prohibition has been increased to an amount far beyond 
the automatic increases authorized for positions in the departmental 
services of the District of Columbia, the compensation rate of which 
was the same as shown in the schedule appearing in decision of this 
office dated June 2, 1928, 7 Comp. Gen. 760. It is noted, also, that in 
some cases two increases were given for the same field position, one 
effective July 1, 1928, under administrative action taken on or prior 
to that date, and the second as retroactively effective July 1, 1928, 
under administrative action subsequent thereto. 

With reference to these matters, the Commissioner of Prohibition, 
in a letter dated October 8, 1928, states as follows: 

The field service of the Bureau of Prohibition prior to July 1, 1928, was 


working without the benefits authorized by the personnel classification act of 
1923 and the amendatory act of December, 1924. Under the act of December, 
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1924, classification grades were assigned to the field personnel and to all later 
additions thereto, but this authority was merely used to blanket the salary 
decided upon to be paid and simply facilitated the preparation of Budget 
estimates. 

$712,000 was appropriated by Congress in 1924 in lieu of the bonus of $240 
each allowed in the prior year for certain classes of employees. This, however, 
served as a permanent bonus only. 

In September, 1925, the entire field service of the Bureau of Prohibition was 
radically changed, the existing organization throughout the country being 
abolished, and a new district organization with almost complete central office 
authority was set up in its stead. No attempt was made to classify the new 
positions in the reorganized field service. This condition continued until April 
1, 1927, when further adjustments in the organization were required to carry 
out the provisions of the law creating the bureau and the full details of the 
organization of the bureau were not completed until July 1, 1928, when the 
storekeeper gaugers were transferred from the Internal Revenue Bureau to 
the Bureau of Prohibition pay roll and border patrolmen were transferred from 
the Bureau of Prohibition to the Bureau of Customs pay roll. 

At the time of the passage of the amendatory personnel classification act 
approved May 28, 1928, the Bureau of Prohibition had been since October, 1927, 
surveying its field offices for the purpose of standardizing organizations and 
positions. This survey clearly showed that the duties of field positions had 
never been classified on a basis comparable to similar duties in the District of 
Columbia, but that a grade had been attached to each officer and employee to 
cover the salary received at the time of the passage of the act of December, 
1924, or to cover the salary that a new appointee was willing to accept at the 
time of employment. 

Since the classification act approved May 28, 1928, required that the field 
personnel be allocated to classification grades comparable to the grades allocated 
to positions in the District of Columbia under the original classification act of 
1923, and since this act put into effect a complete series of general job descrip- 
tions arranged under five great services to each of which description was ap- 
pended a definite salary range, this new classification scheme was applied to all 
field service positions and made effective July 1, 1028. 

In reference to the fifth paragraph of your letter, be advised that in 
instances where positions in the field service were allocated in grade and 
salary effective July 1, 1928, and on a subsequent date were adjusted, such 
changes are an attempt to officially correct clerical and other errors in the 
preparation of the original papers. 


Section 8 of the Welch Act, dated May 28, 1928, 45 Stat. 785, pro- 
vides as follows: 


The heads of the several executive departments and independent establish- 
ments are authorized to adjust the compensation of certain civilian positions 
in the field services, the compensation of which was adjusted by the act of 
December 6, 1924, to correspond, so far as may be practicable, to the rates 
established by this act for positions in the departmental services in the District 
of Columbia. 


The act of December 6, 1924, 43 Stat. 704, mentioned in said sec- 
tion 8, provided appropriations for the following purpose: 


That to enable the heads of the several departments and independent estab- 
lishments to adjust the compensation of civilian employees in certain field 
services to correspond, so far as may be practicable, to the rates established 
by the classification act of 1923 for positions in the departmental services in 
the District of Columbia the following sums are appropriated, out of any money 
in the Treasury not otherwise appropriated, for the service of the fiscal year 
ending June 30, 1925, namely: 


There was included in this act an appropriation under the Treasury 
Department, Internal Revenue Bureau, 43 Stat. 710, “ for enforce- 
ment of the narcotic and national prohibition act, $712,000.” Sub- 
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sequent appropriation acts for each fiscal year contained no separate 
and distinct appropriation for further adjustment in field service 
compensation rates, other than norma! promotions, but simply au- 
thorized continuance of payments of salary rates in the field service 
fixed in accordance with the act of December 6, 1924, in the follow- 
ing terms (quoting from the appropriation act for the current fiscal 
year dated March 5, 1928, 45 Stat. 193) : 

Those civilian positions in the field services under the several executive 
departments and independent establishments, the compensation of which was 
fixed or limited by law but adjusted for the fiscal year 1925, under the authority 
and appropriations contained in the act entitled “An act making additional ap- 
propriations for the fiscal year ending June 30, 1925, to enable the heads of the 
several executive departments and independent establishments to adjust ‘the 
rates of compensation of civilian employees in certain of the field services;” 
approved December 6, 1924, may be paid under the applicable appropriations for 
the fiscal year 1929 and thereafter at rates not in excess of those permitted for 
them under the provisions of such act of December 6, 1924. 

Thus, the authority contained in the original act of December 6, 
1924, to “adjust the compensation of civilian employees in certain 
field services to correspond, so far as may be practicable, to the rates 
established for the classification act of 1923, for positions in the de- 
partmental services in the District of Columbia,” was limited by 
the amount of the appropriation therein provided. The authority 
contained in appropriations for subsequent fiscal years did not author- 
ize any adjustment in compensation increasing salary rates above that 
authorized or permitted by the act of December 6, 1924, within the 
availability of the appropriation provided in that act. Therefote, 
the rate of compensation of field positions on which the provisions of 
section 3 of the Welch Act were authorized to operate, or to be ap- 
plied by the administrative office, was that rate actually fixed or 
authorized to be fixed under the act of December 6, 1924, as extended, 
within the appropriations available under the act of December 6, 
1924, plus normal increases by promotion within available appropria- 
tions authorized for subsequent fiscal years. Said amount must ordi- 
narily be taken to have been the rate actually received by field em- 
ployees June 30, 1928. 

On December 6, 1924, when the adjustments in salary rates in field 
positions were authorized, the positions were under the Bureau of 
Internal Revenue, and it was for that bureau to make the necessary 
adjustments. The quoted report indicates that such action was taken. 
The positions are now under the newly created Bureau of Prohi- 
bition, which is a separate and distinct organization from the Bureau 
of Internal Revenue and, apparently, the action of the Bureau of 
Prohibition attempts to set aside the action of the Bureau of Internal 
Revenue in grading under authority of the act of December 6, 1924. 
There is no authority now under the act of December 6, 1924, as 
extended, subsequent to the separation of the positions from the 
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Bureau of Internal Revenue, for the Bureau of Prohibition to adjust 
salary rates of such positions to correspond to the salary rates of 
similar positions in the departmental service in the Distriet of Co- 
lumbia, and there is nothing in the Welch Act to grant this authority. 

The authority to further adjust salary rates of field positions 
contained in section 3 of the Welch Act clearly did not contemplate 
adjustments in compensation deemed necessary or advisable by reason 
of reorganization of field services, or on the basis that the appropri- 
ation contained in the original act of December 6, 1924, plus normal 
increases appearing in appropriation acts for subsequent fiscal years 
had not provided sufficient funds to fix a salary rate which the ad- 
ministrative office considered would correspond to the salary rate fixed 
for similar positions in the District of Columbia. On the contrary, the 
adjustments authorized by section 3 of the Welch Act—and for 
which this office held the creating of a deficiency in the appropri- 
ations was authorized—were intended to be limited to the amount 
of the automatic increases authorized for similar positions in the 
District of Columbia, the comparison to be made between the field 
service and departmental service positions on the basis of the salary 
rates actually received June 30, 1928, and not on the basis of the 
view of the administrative office as to the corresponding duties of 
the positions. Section 2 of the Welch Act provided for a classifica- 
tion survey of the field service, and the result thereof, if put into 
operation by the Congress, will, no doubt, effect all necessary adjust- 
ments in Salary rates of field positions. But with respect to the au- 
thority contained in section 3 the Congress undoubtedly intended 
nothing more than an increase for field-service employees equivalent 
to the increase authorized for employees in the departmental service 
in the District of Columbia receiving the same or approximately the 
same salary. 

Of course, the administrative office would be authorized to adjust 
salary rates in the field service independently of the Welch Act 
within the amount of available appropriations, but the increases 
resulting therefrom are not authorized to be included in the defici- 
ency to be submitted to the Congress for an appropriation to cover 
the increases authorized by the Welch Act. Stating it conversely, 
there may be included in the amount to be submitted to the Congress 
for a deficiency appropriation to cover the increases in salary rates 
for field positions authorized by the Welch Act only the difference 
between the salary rate received, or authorized to be received, within 
available appropriations June 30, 1928, and the amount of automatic 
increases authorized under the Welch Act for a position in the de- 
partmental service in the District of Columbia having the same or 
approximately the same salary, as appearing in the schedule set 





DECISIONS OF THE COMPTROLLER GENERAL 233 


forth in decision of June 2, 1928, 7 Comp. Gen. 760, 763. Any in- 
crease in excess of this amount will be for disallowance in the dis- 
bursing clerk’s accounts in the absence of a showing, by certificate 
or otherwise, that the existing available appropriation is adequate 
therefor. 

With respect to cases involving a second adjustment subsequent 
to July 1, 1928, under section 3 of the Welch Act, in the compensation 
of the same field position and retroactive payment at the increased 
rate to July 1, 1928, there must be disallowed all amounts represent- 
ing the difference between the rate of compensation under the first 
administrative adjustment and the rate of compensation under the 
second administrative adjustment between July 1, 1928, and the 
date of the second administrative approval. See decision of Sep- 
tember 29, 1928, A-24418, 8 Comp. Gen. 154, addressed to the Director 
of the Veterans’ Bureau. The second certificate or adjustment by the 
administrative office will not be questioned for periods on and after 
its approval, in view of the administrative statement that the same 
“was an attempt to officially correct clerical and other errors in the 
preparation of the original papers,” subject, of course, to what has 
been said herein with respect to creating a deficiency. 


(A-24627) 
TRAVEL ALLOWANCE—PAY—ARMY ENLISTED MAN 


Ordinarily travel allowance is not available for set-off against an indebtedness 
due from a soldier to the United States. 

While a soldier deserting the service forfeits all pay and allowances due at date 
of desertion by reason of the violation of his enlistment contract, the rule 
does not extend to amounts due in an enlistment prior to that from which 
he deserted, which enlistment had been closed by honorable discharge. 


Decision by Comptroller General McCarl, November 5, 1928: 

Kurt Holtsbacher requested review of settlement No. 0213386, 
dated August 2, 1928, disallowing his claim for travel allowance on 
discharge from the Army May 7, 1919, at 5 cents per mile for the 
distance from Fort Sill, Okla., to Newark, N. J. 

Claimant’s military record shows that he enlisted in the Army 
July 11, 1914, giving Newark, N. J., as his place of residence; that 
he was honorably discharged for the purpose of reenlisting May 7, 
1919, at Fort Sill, Okla.; that he reenlisted May 8, 1919; that he 
deserted the service August 18, 1919, at Fort Sill; that he was ap- 
prehended October 14, 1927, at Stapleton, Staten Island, N. Y., and 
was returned to military control at Fort Wadsworth, N. Y.; and 
that he was discharged October 29, 1927, not honorably, because of 
physical unfitness and desertion admitted. Claimant’s final state- 
ment made by the finance officer at Brooklyn, N. Y., shows that he 
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is indebted to the United States in the amount of $118.31 for cloth- 
ing and ‘equipage lost through desertion. 

The act of September 29, 1919, 41 Stat. 291, provides that those 
enlisted men of the Army who enlisted in the Regular Army prior 
to April 2, 1917, and who have been discharged from such enlistment 
in order to reenlist under the terms of the act of February 28, 1919, 
authorizing the resumption of voluntary enlistments in the Regular 
Army, shall upon such discharge receive the travel pay then author- 
ized by law of 5 cents per mile from the place of discharge to their 
actual bona fide home or residence or original muster into the service 
as they may elect. Claimant was discharged in order to reenlist 
May 7, 1919, from an enlistment in the Regular Army entered into 
prior to April 2, 1917, and by virtue of this act, his right to receive 
travel pay at 5 cents a mile from Fort Sill to Newark accrued as of 
that date, being for 1,671 miles, or $83.55. 

There is no statute which provides that the pay and allowances of 
a soldier shall be forfeited by desertion, but the well-established rule, 
authorized by the usage of the service, Winthrop’s Military Laws and 
Precedents, page 427, is that all pay and allowances due at date of 
desertion are forfeited. In this connection the following is quoted 
from the decision of Assistant Comptroller Mitchell of December 22, 
1903, 10 Comp. Dec. 490: 

There is no express statute upon the subject, nor is there need of any. On 
general principles a person who engages for a definite time forfeits his wages 
for the period he has served if he fails to fulfill his eontract. (MS Dec. Second 
Comp. vol. 20, p. 137.) 

Forfeiture of wages is incurred by deserting seamen at maritime 
law. Curtis, Rights and Duties of Merchant Seamen, 130, 303, 305, 
306. 

Enlistment, while it changes the status of the civilian to that of a 
soldier, nevertheless is a contract, United States v. Grimley, 137 U. S. 
150, and in the case of United States v. Landers, 92 U. S. 77, the 
Supreme Court of the United States, in harmony with the views of 
the executive and accounting officers of the Government, places the 
forfeiture of pay and allowances up to the time of desertion, not 
upon any statute, but “from the condition of the contract of enlist- 
ment which is for faithful service.” 

Following the same line of reasoning each enlistment contract is a 
separate entity, and the rule is of long continuance that forfeiture by 
desertion does not extend to an amount due under an enlistment prior 
to that from which the soldier deserted. See Second Comp. Dec., 
Butler, 1888, vol. 55, p. 324; id. Mansur, 1893, vol. 30, p. 191; éd. 
Mansur, 1893, vol. 62, p. 245; Winthrop’s Military Laws and Prece- 
dents, 1920, p. 430; Decisions of August 25, 1923, review No. 5230, 
and June 29, 1922, review No. 1994; 26 Comp. Dec. 380. 
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There is further for consideration whether the amount of $83.55 
due claimant for travel allowance is for set-off against his indebted- 
ness due to the United States for clothing and equipage. The rule 
is well established that on the basis of law and public policy an 
amount due a soldier for travel allowance is not for set-off against 
clothing overdrawn, 8 Comp. Dec. 624, or other indebtedness due 
the United States, 18 Comp. Dec. 621: 20 Comp. Dec. 707. Accord- 
ingly, upon review, there is certified due claimant $83.55. 


(A-24588) 


ESTATES OF DECEDENTS—NAVY ENLISTED MAN—FOSTER 
BROTHERS AND ADOPTED SISTER 


Money due from the United States to the estate of a deceased enlisted man of 
the Navy may not be paid to an administrator who has no interest as legal 
heir or bona fide creditor, or who does not act for such heir or creditor of 
the estate. 

Rights of inheritance do not arise merely from the performance of a contract 
of adoption and one who claims an act of adoption has been accomplished 
must show there has been a compliance with every essential requirement. 

Money due from the United States to the estate of a deceased enlisted man 
of the Navy may not be paid to his brothers and a sister by adoption or 
to an administrator acting solely on their behalf. 


Decision by Comptroller General McCarl, November 6, 1928: 


William Blakely of Terra Haute, Ind., and Arthur Blakely of 
Pratt City, Ala., having obtained letters of administration from the 
Vigo County Circuit Court (probate division) of Indiana and of 
the Probate Court of Jefferson County, Ala., respectively, on the 
estate of Joseph Blakeley, late chief electrician’s mate (PA), United 
States Navy, whose death occurred at the United States Naval Hos- 
pital, San Diego, Calif., May 13, 1926, have filed claims in their repre- 
sentative capacities for an apparent balance in excess of $600 due in 
the account of the deceased, representing arrears of pay, cash found 
in his effects, etc. 

There has been filed by William Blakely an affidavit executed May 
26, 1928, wherein the facts on which the claims are based are sum- 
marized as follows: 


William Blakely, of Terre Haute, Vigo County, Indiana, on his oath, deposes 
and says: That Joseph Blakeley, recently of the United States Navy, who died 
May 13th, 1926, was born on March 18th, 1890, at Pratt City, Alabama, his name 
being Thomas McCough; that he was adopted by William §S. Blakely and 
Margaret Blakely, his wife, father and stepmother, respectively, of affiant, at 
Pratt City, Alabama, about 1895, since which time he was known as Joseph 
Blakely; that following said adoption, affiant’s father came to Indiana in 
about the year 1902, bringing with him said adopted child, and remained in 
Indiana until after 1909; while he was a resident of the State of Indiana, 
deceased first enlisted in the United States Navy at Terre Haute, Ind., Jan. 
22, 1909; that at the time of this enlistment deceased and his adoptive father 
were making their home with this affiant at Linton, Indiana; that deceased was 
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discharged from his first enlistment on January 21st, 1913, at which time he 
returned to Indiana and made his home with affiant at Vificennes, Indiana, 
where he was employed in a coal mine. That he made his home with affiant 
until the date of his second enlistment, which was March 26th, 1915; that 
following discharge from said second enlistment on April 27th, 1919, deceased 
returned to and made his home with affiant at Vincennes, Indiana, and remained 
with affiant and removed with him to Terre Haute, Indiana, about June Ist, 
1919. Deceased again enlisted in the United States Navy at Indianapolis, 
Indiana, on July 15th, 1919; that deceased never again returned to his home 
and upon discharge from said third enlistment he immediately reenlisted for 
a fourth time at Hampton Roads, Virginia, and was serving in said fourth 
enlistment when he died May 13, 1926, at the Naval Hospital at San Diego, 
California. 

Affiant further deposes and says: That during all of decedent’s service in the 
United States Navy he knew no other home and regarded no other place as his 
home, as affiant is informed and believes, except his said home and residence 
with affiant in the State of Indiana, and during all of said time this affiant lived 
and had his home in Indiana, and lived and resided at Terre Haute, Vigo 
County, Indiana, on May 13th, 1926, the same being the date of death of 
deceased. 

That during all of said time deceased gave the name of affiant as his next 
of kin and the address of affiant as his emergency address; that following his 
death, deceased's remains and all of his personal effects and belongings were 
shipped to affiant at Terre Haute, Indiana, and that deceased was buried at 
Highland Lawn Cemetery, Terre Haute, Indiana. 

Affiant further deposes and says: That he knows of no blood relatives of 
deceased, deceased's father and mother having both long predeceased him, his 
father having died before the date of adoption and his mother soon thereafter, 
as affiant has been informed; that deceased’s adoptive father, William 8. 
Blakely, died at Mobile, Ala., April 4th, 1912, and his adoptive mother at 
Linton, Ind., about Jan. 7th, 1908, buried Jan. 10, 1908; that deceased had no 
brothers or sisters other than his adoptive brothers and sister, as follows: 
William Blakely, this affiant; Arthur Blakely, of 82 Highland Avenue, Pratt 
City, Alabama; and Mrs. Mary Vallely, of Oak Creek, Colorado, sister; that he 
left at his death no widow or children or other blood relatives or heirs to 
affiant’s knowledge. Affiant has never discovered or found any will left by 
deceased. 

Affiant further deposes and says: That the said Joseph Blakely was enlisted 
as and his surname spelled “ Blakeley,” but that the said “ Joseph Blakeley” is 
nevertheless one and the same person as the Joseph Blakely, adopted brother 
of affiant. 


Arthur Blakely, in an affidavit executed May 14, 1928, avers that 
he has had the records of the Probate Court for Jefferson County, 
Ala., searched for evidence showing the valid adoption of decedent 
by William S. and Margaret Blakely, but has been unable to find 
any entry thereof or copy of the order of adoption. The only evi- 
dence presented in that connection consists of affidavits of persons in 
Alabama, filed by Arthur Blakely, with a view to establishing that it 
was and has been understood in the community where the Blakelys 
lived that there had been a valid adoption of the decedent by claim- 
ant’s father and stepmother. 

The debts due from the Government of the United States have no 
locality at the seat of government. The United States in their 
sovereign capacity have no particular place of domicile but possess, 
in contemplation of law, an ubiquity throughout the Union; the debts 
due by them are not to be treated like the debts of a private debtor, 
which constitute loca] assets in his own domicile and the adminis- 
trator of a creditor of the Government duly appointed in the State 
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where the creditor was domiciled at his death has authority to re- 
ceive payment and give a full discharge of the debt due his intestate 
in any place where the Government may choose to pay it, whether 
it be at the seat of government or at any other place where the funds 
are deposited; and, moneys so paid to such an administrator consti- 
tute assets under that administration for which he is accountable to 
the courts of the State where appointed. Vaughn v. Northup, 15 
Pet. 1, 10 L. Ed. 639; United States v. Borcherling, 185 U. S. 223, 46 
L, Ed. 884; 25 Comp. Dec. 656; 4 Comp. Gen. 417, 419. 

The domicile of a person is in no way affected by his enlistment 
in the military or naval service of his country, and he does not thereby 
abandon or lose the domicile which he had when he entered the 
service, nor does he acquire one at the place where he serves, al- 
though a new domicile in such circumstances may be acquired if 
both the fact and intent concur. 9 R. C. L. 551 (sec. 14); 19 Corpus 
Juris, 418; 4 Comp. Gen. 417. - 

All the evidence which has been presented, when considered to- 
gether, indicates rather clearly that the domicile of Joseph Blakeley 
at the time of his death was in Indiana. 

Money due from the United States, however, may not be paid to 
an administrator who has no interest either as legal heir or bona 
fide creditor in the estate of the deceased person, or who does not 
act for such heir or creditor of the deceased person whom he repre- 
sents. 20 Comp. Dec. 740; 23 id. 95. (As to right of child adopted 
in another State to take under local statute of descent and distribu- 
tion, see notes to /rving v. Ford, 65 L. R. A. 186; Brown v. Finley, 
21 L. R. A. (N. S.) 679; and Finley v. Brown, 25 L. R. A. (N. 8S.) 
1285.) 

The right to adopt a child and the right of a person to be adopted 
as a child of another are wholly statutory, and he who claims that 
an act of adoption has been accomplished must show that every 
essential requirement has been complied with. 1 R. C. L. 618 (sec. 
28); In re Taggart, 190 Cal. 493, 213 Pac. 504, 27 A. L. R. 1360. 
Rights of inheritance do not arise merely from the performance of a 
contract of adoption. 1 R. C. L. 617, 618; 39 A. S. R. 220, note; 8 
L. R. A. (N. S.) 1182, note; 12 Ann. Cas. 145, note. 

No evidence whatever is presented in this case to establish a valid 
adoption proceeding in the case of Joseph Blakeley. Official record 
thereof, or conclusive evidence that such record was made, admittedly 
can not be furnished, and the failure in this respect precludes abso- 
lutely any consideration here of the claims presented as a proper 
basis for payment from public funds. 

Were it otherwise, however, the claims necessarily would be dis- 
allowed on other grounds, 
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In the absence of a statute to the contrary, it is usually held that 
the right of inheritance from an adopted child is in its kindred by 
blood to the exclusion of the adoptive parents and their kindred, 
even as to property derived by such child from its adoptive parents. 
1 R. C. L. 613, 614 (sec. 25); Murphy v. Portrum, 95 Tenn. 605, 32 
S. W. 633, 30 L. R. A. 263. In Indiana it is true that, contrary to 
the great weight of authority, it has been held as to property derived 
by the child from the adoptive parents, the relatives of such parents 
are to be regarded as its heirs, even if no statute expressly so pre- 
scribes. Humphries v. Davis, 100 Indiana 422, 50 Am. Rep. 788, 
39 A. S. R. 228, note, 109 A. S. R. 676 note; 118 A. S. R. 688, note; 
17 L. R. A. 487, note. While the Indiana courts have gone further 
in this respect than other courts appear to have gone, neither by 
statute nor court decision has it been recognized foster brothers or 
sisters are heirs of an adopted child with respect to property not 
derived by the child from the adopting parents. 

The claims presented do not pertain to property derived from the 
adopting parents nor to anything of value primarily subject to con- 
trol by State courts; and it is admitted if there are heirs by blood 
they are unknown to the claimants. 

Several cases are cited in the brief filed on behalf of William 
Blakely as a basis for the proposition that the Statute of Descents 
of Indiana covers every conceivable circumstance that can surround 
the descent of property. Examination of these cases, however, dis- 
closes the courts’ explanation of this proposition to be that the 
statute contains a series of hypotheses, it then provides that if a case 
arises not within any hypotheses, the estate shall go to the next of 
kin, etc., and further, if the decedent leaves no next of kin, his estate 
shall escheat, etc. The cases cited are Cloud v. Bruce, 61 Ind. 171; 
Bruce v. Bissell, 119 Ind. 525, 22 N. E. 4; Bruns v. Cope, 182 Ind. 
289, 293; 105 N. E. 471; Morin v. Holliday, 39 App. (Ind.) 201, 206; 
77 N. E. 861; and Avery v. Vail, 60 Ind. App. 99, 104, 108 N. E. 599. 

In the case of Avery v. Vail, supra, the court holds in specific lan- 
guage that persons claiming to inherit property in Indiana must base 
their right on some statutory provision and in that connection the 
brief filed on behalf of William Blakely says: 

There is no specific statute in this State stating in so many words that 
brothers and sisters of an adopted brother or sister will inherit from such 
adopted brother or sister. 

The case primarily relied on in the brief, that of Cooley v. Powers, 
63 Ind. App. 59, 62, 113 N. E. 382, involves the estate of an adopting 
father and decided merely that his adopted child was his “ legiti- 
mate” child and rightfully entitled to inherit his estate as heir 
within the meaning of the section of the statute which provides for 
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inheritance by illegitimate children only when decedent is not sur- 
vived by children or descendants of legitimate children, the other 
claimant in the case asserting descent from an illegitimate child. 
The case has no more application to the claims presented than the 
other cases cited. 

The evidence which has been submitted as required by law is 
retained in the permanent files of this office. 


(A-24740) 


VETERANS’ BUREAU—INSURANCE—LAPSE FOR NONPAYMENT OF 
PREMIUMS 


Where the insured fails to pay insurance premiums for two months before en- 
trance into active military service causing the insurance to lapse for non- 
payment of premiums, the deduction of premiums from the pay of the 
insured after entrance into the active military service and the remittance of 
the amount thereof by the military authorities to the Veterans’ Bureau, 
which suspended the payments without application thereof as insurance 
premiums because of the nonpayment of the prior premiums, does not con- 
stitute such an unconditional acceptance of premium payments after default 
as to estop the Government from questioning the validity of the insurance, 
but the insurance should be considered as having lapsed for nonpayment 


of premiums prior to entrance of the insured -into the active military 
service. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
November 6, 1928: 


There has been received your letter of October 6, 1928, as follows: 


I have the honor to request your decision in the case of Mr. Theodore Joseph 
Munchhof, XC-—1 393, 212, which is pending before the bureau for determination. 

The facts of the case may be stated as follows: 

The veteran while in the service carried $10,000.00 term insurance in favor 
of his mother. Premiums on this insurance were paid to include May, 1926. 
In January, 1927, the veteran reinstated the insurance under bureau regula- 
tions, but paid premiums only for the month of reinstatement, and therefore 
his insurance again lapsed. On June 1, 1927, he applied for the reinstatement 
of his term insurance and for its conversion into a five-year convertible term 
policy, in which he designated his wife as beneficiary. The application for rein- 
statement was made on the form in use for applications made within three 
months from date of lapse. The approval of the application, effective June 1, 
1927, was qualified by the statement, “If submitted within three months from 
date of lapse.” Premiums for this insurance were paid to include July, 1927, 
but no premiums were paid for August and September, 1927, so that normally 
the ee eere would have lapsed for failure to pay the premium due August 
1, 1927. 

The veteran was a commissioned reserve officer, Air Service, United States 
Army, and was called to active duty on September 15, 1927. The transcript of 
payments furnished by the War Department shows that this officer deducted 
premiums on the pay rolls for September, October, November, and December, 
1927, and for January and February, 1928, a period of six months. The veteran 
died while in the active service on March 26, 1928, his death having been due 
to accidental drowning while unconscious from multiple wounds incurred when 
his airplane fell in San Francisco Bay. 

If the deduction made on the officer’s September pay roll for premium could 
be legally applied to the payment of the August premium, it is then apparent 
that an insufficient number of premiums were paid before the officer’s death 
and his insurance again lapsed. If, however, the payments simply covered the 
months for which they were deducted, namely, September, 1927, to February, 
1928, inclusive, then, because the August premium was not paid, the reinstate- 
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ment was not fully accomplished. It should be stated, however, that the bureau 
called the attention of the officer to the nonpayment of the August premium 
and that he replied that he had deducted the premiums from his pay roll, so 
that it may be inferred that the officer considered that he was complying with 
the law. In his letter stating that the premiums had been deducted from his 
pay roll the officer gave notice of a change of address, but when the bureau 
next advised him concerning payment of the August, 1927, premium, the bureau’s 
letter was sent to the officer's old address instead of to his new one and no 
reply thereto was received. Attention is also called to the fact that the Gov- 


ernment accepted the premiums covering six months after the application for 
reinstatement of the insurance. 


It is stated hereinbefore that this commissioned Reserve officer was on 
active duty in the Air Corps, United States Army, from September 15, 1927, to 
March 26, 1928, the date of his death. As this period was more than fifteen 
days, it would seem that if the officer’s insurance had lapsed for nonpayment 
of the August, 1927, premium, and was therefore not in force, he would have 
had the right, during said period of active service, to make an original appli- 
eation for converted insurance, pursuant to the decision made by you on 
January 28, 1926, in the case of 2nd Lieutenant Manning David Seil, A-12 
166 (5 Comp. Gen. 542). Accordingly, there is for your consideration the 
question whether, since this officer paid premiums regularly from September, 
1927, to February, 1928, inclusive, in monthly amounts equivalent to those 
required upon an original new application for converted insurance, it may not 


be held that he made such new application and thereafter regularly paid the 
necessary premiums thereon. 


The facts seem to disclose certain equities in favor of the payment of the 
insurance in this case. I feel inclined to make such payment if I may do so 
lawfully. Will you, therefore, advise me whether payment may be made? 

If payment may not be made by the bureau and you consider this case a 
proper one to submit to Congress under the provisions of the act of April 10, 
1928 (45 Stat. 413), it is requested that you make such submission. 

The records in this office and the Veterans’ Bureau file in the case 
have been examined in order that there may be fully considered all 
material facts in the case. The records of this office show that one 
fact stated in your submission is in error, to wit, that the insured 
deducted insurance premiums from his pay account for February, 
1928. There is in this office the “ Pay and allowance account” for 
the month of February, 1928, signed by the insured, from which it is 
shown he made no deduction of insurance premium and there is no 
record of the premium otherwise having been paid. Consequently, 
he deducted insurance premium from his pay for only five consecutive 
months instead of six, and there is involved no question for consider- 
ation under the incontestable clause of the statute. It is understood 
that under the regulations of the Veterans’ Bureau, a premium de- 
ducted from the pay of the insured while in the active service pays in 
advance for the following month. If so, in this case premiums were 
at least tendered by the insured for the months of October, November, 
and December, 1927, January and February, 1928. But insurance 
premiums were not tendered or paid by the insured for August or 
September, 1927, or March, 1928. The failure to tender or pay the 
premium for the month of March, 1928, would not of itself have 
caused the lapse of the policy since the insured died during that 
month which was in the grace period. At date of lapse, August 1, 
1927, it is understood there was no reserved value which might have 
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been applied to pay premiums for the months of August and Sep- 
tember, 1927. 

By letter dated August 8, 1927, the Veterans’ Bureau advised the 
insured as follows: 

If the July premium of $7.60 on the converted insurance was not paid within 
81 days from July 1, the inclosed Form 744 should be returned properly 
executed with a remittance sufficient to cover the July and August premiums. 

No reply to this letter appears to have been received by the bureau. 
Apparently, the Veterans’ Bureau had no notice of the insured’s 
entrance into the active service and of his allotment of pay for in- 
surance premiums until sometime in November, 1927. Prior to such 
time there had been sent to him by the bureau notice of premiums 
due for October and November, 1927, and the insured returned these 
notices, apparently sometime in November, with an accompanying 
note to the effect that the premiums had been deducted from his pay. 
Under date of November 28, 1927, the insured was notified by the 
bureau as follows: 

Inasmuch as deductions are being made from your pay vouchers for insurance 
premiums, premium notices may be disregarded. 

Premiums are paid one month in advance when paid by deductions. That 


is, deductions from your pay vouchers for October and November will pay the 
November and December premiums. 


If you have not as yet forwarded remittances to cover the August, September, 
and October premiums, you should do so as soon as possible and complete and 
mail with the inclosed Form 744. 

No reply to this letter appears to have been received by the bureau. 

Referring to the last sentence of the fourth paragraph of your 
submission, it is understood that while the amounts of premiums 
deducted from the pay of the insured were received in the bureau, 
that they were not actually applied as premiums, action thereon be- 
ing suspended for the reason that as he had not paid the August and 
September premiums the insurance was considered as in a state of 
lapse until such premiums had been paid. 

If no deductions from pay had been made by the insured subse- 
quent to his entrance into the active service in September, 1927, and 
he had not otherwise paid the premiums, the insurance could not, 
of course, have been considered as in force at date of death. Conse- 
quently, the primary legal question involved is whether there was any 
action by the Government as insurer in accepting the amounts de- 
ducted from the pay of the insured for five months as premiums for 
the five months’ period subsequent to the two months for which 
payments were not paid, which would operate as an estoppel and 
prevent the Government from questioning the validity of the in- 
surance on the basis that such action by the Government as insurer 
constituted a waiver of the nonpayment of premiums for the two 
months. 


77° —29-——17 
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The rule in commercial life insurance cases is stated in 32 Corpus 
Juris, 1350, as follows: 

A forfeiture of the policy for nonpayment of a premium or assessment when 
due is waived by an unconditional acceptance of payment of the premium or 
assessment after such default. * * * 

There were cited in support of this rule the following Federal 
cases: Globe Mutual Life Insurance Company v. Wolff, 95 U. 8. 326; 
Robinson v. Mutual Reserve Life Insurance Company, 182 Fed. Rep. 
850; Duncan v. Missouri State Life Insurance Company, 160 Fed. 
Rep. 646; Mutual Reserve Fund Life Association v. Tuchfeld, 159 
Fed. Rep. 833; and Z'albott v. Metropolitan Life Insurance Company, 
142 Fed. Rep. 694. 

A rule or principle of law applicable to commercial life insurance 
may not be applied to war risk insurance if in conflict with Federal 
statutes and regulations issued pursuant thereto controlling war risk 
insurance. See Cassarello v. United States, 271 Fed. Rep. 436, 488, 
wherein the court stated : 

* * * a contract made in pursuance of a Federal statute must be con- 
strued with reference to such statute, and can not be controlled by the State 
laws and decisions. Watson v. Tarpley, 58 U. 8. (18 How.) 517, 521; 15 L. Ed. 


509 ; Calhoun Mining Co. v. Ajaw, 182 U. 8. 499; 21 Sup. Ct. 885; 45 L. Ed 1200; 
Lewis’ Sutherland on Statutory Construction, vol. 2, p. 1314. 


Section 301 of the World War veterans’ act specifically provides 


that the director shall prescribe the time and method of payment 
of premiums on war-risk insurance. One of the methods he has 
prescribed is the allotment-from-pay system—that is, an allotment of 
the pay of the insured, if in active military or naval service of the 
United States, for the payment of the insurance premiums. Such an 
allotment is not equivalent to payment of the premium. 5 Comp. 
Gen. 208, and cases therein cited. Actual deduction of the amount 
of the insurance premium from pay may be considered as equivalent 
to a tender of the premium, but may not be considered as an uncon- 
ditional acceptance of the payment of the premium by the Govern- 
ment within the meaning of the rule or principle of law stated above 
with respect to commercial life insurance. Obviously, with respect 
to payment of premiums on Government life insurance by the deduc- 
tion-from-pay method, involving the operations of two separate de- 
partments or branches of the Government, it may not reasonably be 
considered that the deductions from pay and the remittance of the 
amount thereof by the proper military or naval authorities to the 
Veterans’ Bureau ipso facto constitutes an unconditional acceptance 
by the Government in all cases. The bureau apparently has not 
considered such allotment procedure as equivalent to an uncondi- 
tional acceptance of the premiums by the Government. In this case 
the five months’ deductions from pay were not applied as premiums 
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when received in the bureau, but action thereon was suspended be- 
cause the insured had failed to pay his premiums for two months 
and the insurance was considered as in a state of lapse. The insured 
was notified in November that he had not paid the August and Sep- 
tember premiums, and prior to his entrance into the active military 
service in September, 1927, he must be presumed to have known 
he had not paid insurance premiums for two months. 

Payment of insurance premiums is absolutely essential to keep in 
force the insurance. Whatever may be the rule or principle of 
agency with respect to commercial life insurance, no Veterans’ Bureau 
officer or employee, as the representative of the Government, would 
be authorized, actually or constructively, to waive payment of two 
months’ back premiums. See United States v. Loveland, et al., 
25 Fed. Rep. (2d) 447. 

Therefore, even if it could be considered that the above-stated rule 
with respect to commercial life insurance could be applied under the 
statute and regulations to war risk insurance, still there could be no 
escape from the conclusion that there was no action by the Govern- 
ment as insurer that may be considered as a waiver of the back 
premiums so as to have estopped the Government from questioning 
the validity of the insurance. 

With respect to the suggestion contained in your submission to the 
effect that as the insured could have made an original application for 
converted insurance subsequent to his entrance into the active mili- 
tary service, after which premiums were deducted from his pay, 
there might be reason for holding that he made a new application 
for insurance and thereafter regularly paid the necessary premiums 
thereon, it is understood that under the regulations of the Veterans’ 
Bureau issued pursuant to law, a formal application for insurance is 
necessary during the first 120 days after entrance into the active 
military service. Under such circumstances, there would appear to 
be no basis for a holding that the mere deduction of premiums from 
pay while in the active service is equivalent to a new or original 
application for insurance, or sufficient to revive a policy which had 
lapsed while the insured was not in the active military service. 

You are advised, therefore, that, upon the facts disclosed, payment 
of insurance in this case is not authorized. 

With respect to your request that the case be considered for cer- 
tification to the Congress as an equitable claim under the provisions 
of the act of April 10, 1928, 45 Stat. 413, it is apparent that a claim 
for the payment of insurance that had lapsed for nonpayment of 
premiums does not come within the class of claims to which the said 
act is applicable. Reference is made to decision of September 14, 
1928, A-22060, case of Emmett Robert Fell, XC-168458. 
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(A-24975) 


DISBURSING OFFICERS—LIABILITY—NAVY 


When a pay account is transferred to a disbursing officer who is in possession 
of the facts necessary to enable him to make proper adjustments in the 
account and to pay the correct balance he is responsible for aty overpay- 
ment resulting from his failure to make the adjustments. 


Decision by Comptroller General McCarl, November 7, 1928: 

There has arisen a question of responsibility for allotment over- 
payments aggregating $200 in the case of Chauncey Millard Corser, 
formerly seaman, first class, United States Navy, the erroneous 
payments having been made at the rate of $40 per month from 
February to June, 1928, inclusive. 

The pertinent records show that Corser, while serving aboard the 
U.S. S. Jdaho, registered one allotment to the National Union Bank, 
Jackson, Mich., at $40 per month for 21 months, first payment Octo- 
ber, 1926; Corser’s personal pay account was closed as of January 
11, 1927, on the crew roll U.S.S. Jdaho (No. 575) by Lieut. H. S. 
Stubbs (SC), United States Navy, and transferred to Lieut. Robert 
C. Vasey (SC), United States Navy, at the naval hospital, Puget 
Sound, Wash., the transfer pay account showing the $40 allotment 
last checked for January, 1927, and as having been registered for 21 
months “(First payment) Oct. 26,” “(Month and year expiration) 
Jun. 28”; the pay account was closed on the rolls of Lieutenant 
Vasey, naval hospital, Puget Sound, nine days later, January 20, 
1927, and retransferred by that officer to Lieutenant Stubbs, U. S. S. 
Idaho, and taken up by the latter as account No. 1594 on the identical 
crew roll from which the account was transferred, the transfer pay 
account from Lieutenant Vasey showing the allotment at $40 per 
month for 21 months last charged for January, 1927, “(First pay- 
ment) Oct. 26,” “(Month and year expiration) Jan. 28”; no check- 
age for the allotment was made by Lieutenant Stubbs in Corser’s 
account after January, 1928, nor was notice to stop the allotment 
given the Navy allotment office although the allotment was paid to 
maturity of 21 months, that is, through June, 1928, by that office. 

It is, of course, apparent an error, either typographical or in com- 
putation and extension, was made by Lieutenant Vasey in the transfer 
pay account in that he stated “(Month and year expiration)” of allot- 
ment as “ Jan. 28” instead of “June 28” shown on the transfer to 
him by Lieutenant Stubbs. It is equally apparent, however, that 
this error was manifest on the face of the voucher and could not have 
operated to mislead even a casual observer as to the true situation, 
the correct date allotment became effective and the period it was to 
run also being stated. The allotment, moreover, was registered 
aboard the U. S. S. Jdaho on which Corser served during its entire 
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period except for the nine days he was in the naval hospital at 
Puget Sound; the records of the allotment were readily available to 
Lieutenant Stubbs as disbursing officer for that vessel, in fact, his 
crew roll under account No. 575 bears a correct notation of Corser’s 
allotment, which notation was available for reference in taking up 
the account on the same roll under No. 1594; it, therefore, appears 
the account was transferred and taken up on the /daho during the 
month of January, 1927, and checked thereafter from February, 
1927, to January, 1928, inclusive, and then checkage was stopped. 

A disbursing officer in possession of the facts necessary to enable 
him to make proper adjustments in a pay account and to pay the 
correct balance is responsible for any overpayment resulting from 
his failure to make the adjustments. 15 Comp. Dec. 306; 60 MS. id. 
1579, 1383 S. & A. Memo. 2017; 3 MS. Comp. Gen. 277; 5 Comp. Gen. 
63; 6 id. 522. Lieutenant Stubbs was in possession of all the facts 
necessary to enable him to make the correct adjustments in Corser’s 
pay aecount and had he made such adjustments there would have 
been no overpayment. Credit, accordingly, must be disallowed in 
his official account and action in that respect by this office will be 
taken at once. Major Smith’s case, 14.Ct. Cls. 114; Stevens v. United 
States, 41 Ct. Cls. 344, 351. 


(A-13327) (A-24863) 


PAY—STOPPAGES—DISHONORABLY DISCHARGED ENLISTED MAN 
OF THE ARMY 


The fact that the report of a board of officers finding an enlisted man of the 
Army indebted to the company fund was not approved until a few days 
after he was sentenced by a general court-martial to be dishonorably dis- 
charged and to forfeit all pay and allowances due and to become due, is 
immaterial as affecting the question whether such indebtedness may be 
entered as an authorized stoppage on the pay roll and deducted at the time 
of the adjustment of his account. 


Comptroller General McCarl to Capt. A. C. Harden, United States Army, 
November 8, 1928: 


There has been received your letter of September 5, 1928 (for- 
warded by Chief of Finance, October 16, 1928), as follows: 


The attached supplemental pay roll covering the dishonorable discharge of 
Private Ricardo Castuera, Serial No. R-310,756, formerly sergeant, Battery 
“C,” 92nd Coast Artillery (PS), has been submitted to the undersigned for 
payment and decision is requested as to whether or not payment is authorized 
in accordance with the remarks appearing on the pay roll. The doubt in this 
ease arises in connection with the proposed payment of $207.48, or a part 
thereof, to the battery fund, Battery “©,” 92nd ©. A. (PS), pursuant to the 
findings of a board of officers and approved by the commanding general, this 
station, and also approved by Headquarters Philippine Department. A copy 
of said board proceedings is inclosed herewith. 

There is also inclosed herewith a copy of General Court-Martial Orders 
No. 18, Headquarters Philippine Department, dated August 7, 1928, approving 
the conviction and dishonorable discharge of then Sergeant Castuera for a 
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violation of the 98rd article of war. The sentence was adjudged July 16, 1928, 
and carries a forfeiture of all pay and allowances due or to become due. 

Since the approval of the findings of the board of officers is shown as July 
28, 1928, and the courts-martial sentence was adjudged July 16, 1928, the dis- 
bursing officer has refused to effect payment until it is authoritatively deter- 
mined whether or not the findings of the board of officers can be made retro- 
active, and whether or not said findings have any legal effect on a magter which 
has been adjudged by an agency acting within its jurisdiction. 

The undersigned is the accountable disbursing officer at this station. 


The remarks appearing on the pay roll referred to are as follows: 


Private Serial Number Over yrs. serv 
Castuera, Ricardo R310756 12 


EG Dec 1/27. Dishon Disch at Ft Mills, PI, Aug. 15/28. Sentd to be rd to Pvt 
fr Sgt. Dishon Disch forf all pay & alws due or to become due & confmt at 
hard labor for 5 yrs. GCMO 13, Hq PD, Manila, PI, Aug 7/28. Due US at 
date of Disch for: Engr Prop $2.31; C&E $4.80; Btry Fund, Btry C, 92d Ca, 
(PS), Ft Mills, PI, appvd report of board, of Offi dated Jul 28/28 $207.48; Btry 
Fund Btry C, 92d CA (PS), Ft Mills, P. I. 25¢. Due sol for Clo not drawn in 
kind $95.13. Last pd to incld May 31/28 by Captain A. C. Harden, FD. 


Section 4818, Revised Statutes, provides: 


For the support of the Soldiers’ Home the following funds are set apart, 
and are hereby appropriated: All stoppages or fines adjudged against sol- 
diers by sentence of courts-martial, over and above any amount that may be 
due for the reimbursement of Government, or of individuals all forfeitures on 
account of desertion; * * * 


Paragraph 5d (3), A. R. 345-155, as amended by Changes No. 2, 
July 2, 1927, provides: 


In all cases of desertion, of sentence to be dishonorably discharged, or when 
a soldier is discharged or dropped from the records by reason of fraudulent 
enlistment, except when deposits are due (see par. 2, AR 345-475), the sol- 
dier’s account will be stated in full on a supplemental pay roll showing rank 
or grade, date to which last paid, and by whom. All stoppages and charges 
(special care being taken to note all dues to post exchanges, company fund, 
etc.) and credits for deposits, etc., and the balance due the United States 
or due the soldier on account of clothing and, when the change of status indi- 
cated above occurs within the first six months of enlistment, the money value 
of clothing drawn since enlistment must also be stated, showing the amount 
chargeable to the initial allowance and that chargeable to the maintenance 
allowance; also dates and places will be given, and the number, date, and 
source of order or other authority. The supplemental pay roll will be sub- 
mitted immediately to the disbursing officer who regularly pays the troops 
at the station involved, for action in accordance with paragraph 17, AR 
35-2480. * * * 


AR 35-2480, April 15, 1926, provides: 


17. Accounts of soldiers dishonorably discharged, etc.—a. On the accounts of 
soldiers stated on pay rolls under paragraph 5d (3), AR 345-155 (except in 
case of discharge for fraudulent enlistment), the finance officer will calculate 
the account, make an expenditure of the total amount due, and, except as 
provided in paragraph 19, take up an equal amount in collections for distribution 
in accordance with paragraph 2, AR 35-2440. 

* * a a * 7 . 


18. Accounts of deserters—* * * 

19. Amounts due Government instrumentalities.—Except in the case of dis- 
charge on account of fraudulent enlistment, amounts due a post exchange, 
company fund, or other Government instrumentalities will be paid as provided 
in paragraphs 13 to 17, AR 35-3440. 
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Paragraph 2, AR 35-2440, provides: 


2. Precedence of stoppages.—Authorized stoppages should be entered on the 
pay rolls and deducted at time of adjustment of the accounts of the enlisted 
men, as follows (see 25 Comp. Dec. 369) : 

a. Reimbursements to the United States. 

m * * + *” 


b. Reimbursements to individuals and agencies. 

ce. Forfeitures for desertions and agencies. 

In this connection see also decision of September 18, 1928, A-19379, 
8 Comp. Gen. 130. 

It will be noted that the provisions of AR 35-2480, April 15, 1926, 
quoted above, authorize finance officers to pay the stoppages due 
Government instrumentalities in the cases described in paragraph 5d 
(3), AR 345-155. Prior to the promulgation of this regulation it 
was the practice to pay the stoppages in such cases due Government 
instrumentalities by settlements made by this office on their claims 
therefor. The new procedure as to method of payment has been 
considered by this office and-no objections will be made thereto. 8 
Comp. Gen. 130. Finance officers, however, in the audit of their 
accounts, will be held responsible for any overpayments made by 
them in such cases as in other cases. 

It has been uniformly held in the case of forfeitures by general 
court-martial sentences of all pay and allowances due a soldier that 
the amount of pay and allowances forfeited is what remains due the 
soldier after all proper indebtedness by him to the United States 
and Government instrumentalities has been satisfied. The adjust- 
ment of the account can be made at any time subsequent to promul- 
gation of the sentence and the fact that in the case presented the 
report of the board of officers finding the soldier indebted to the 
battery fund was not approved until after the general court-martial 
sentence was adjudged would seem to be immaterial. 

In this case, however, the sentence of the court-martial was not 
effective until the date of its approval and promulgation on August 
7, 1928, which was after the date of the approval of the report of the 
board of officers. 

On the pay roll submitted it is not shown how much is due the 
soldier to the date of his discharge. Apparently there is not a 
sufficient amount due to pay the authorized stoppages in full. How- 
ever, there appears no reason why after deducting from the amount 
properly due the soldier the amount due the United States the re- 
mainder may not be applied for the payment of the amount due the 
battery fund. 

The papers transmitted by you are herewith returned. 
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(A-24901) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 19283—APPOINTMENTS TO EXISTING POSITIONS SUB- 
SEQUENT TO JULY 1, 1928 


Action by the Personnel Classification Board purporting to reallocate a position 
solely on the basis of a new job classification sheet redescribing identical 
duties on the basis of which the position had been originally allocated 
prior to July 1, 1928, submitted to the board subsequent thereto only for 
the purpose of notifying the board of the appointment to a vacant position 
in existence prior to July 1, 1928, and which was placed by the adminis- 
trative office in its proper grade as authorized and required by the act 
of May 28, 1928, 45 Stat. 776, is without effect to change the salary rate 
of the new appointee fixed on the basis of the administrative action under 
the said act. 


Comptroller General McCarl to C. G. Abbot, Secretary of the Smithsonian 
Institution, November 8, 1928: 


Consideration has been given to your letter of October 22, 1928, 
as follows: 


The position of Chief of the Bureau of American Ethnology, under the Smith- 
sonian Institution, was allocated under the classification act of 1923 to grade 
P-5. In accordance with the act of May 28, 1928 (the Welch Act) and the 
decision of the Comptroller General of June 2, 1928, the Secretary of the Insti- 
tution, after due consideration, allocated this position to grade P-7, effective, 
as required by the law, July 1, 1928, and a job classification sheet of grade 
P-7 for this position, which was vacant at the time, was forwarded to the 
Personnel Classification Board on June 19, 1928. No response has been re- 
ceived from the Personnel Classification Board to this communication. 

Although an incumbent had been selected for the position, he was not avail- 
able for appointment until August 1, 1928, on which date, acting on the 
authority contained in the decision of the Comptroller General of June 2, 1928, 
Mr. Matthew W. Stirling was appointed and installed as Chief of the Bureau 
of American Ethnology, with the salary and grade of P-7, and a job classifica- 
tion sheet covering his appointment was duly filed with the commission, on 
which the description of his duties was identical in every particular with 
those described on the job classification sheet sent to the commission on June 
19 for the then vacant position of chief of this bureau, and on which this 
position had been allocated to P-7 by the Institution, under the authority of the 
Welch Act, and in accordance with the Comptroller General’s decision of June 
2, 1928. This job classification sheet covering Mr. Stirling’s appointment was 
changed from grade P-7 to grade P-6 by the Personnel Classification Board, and 
was returned to the Institution on August 30. 

In view of the above facts, I beg to inquire whether the disbursing officer of 
the Institution is authorized to continue to pay Mr. Stirling at the initial salary 
of grade P-7, to which grade this position was allocated by the Institution in 
accordance with the law and the Comptroller General’s decision, and to which 
he was appointed on August 1, 1928. 


The decision of June 26, 1928, 7 Comp. Gen. 820, 825, held as 
follows: 


2.* * * The changes effective July 1, 1928, made under the Welch Act, 
and in accordance with my decision of June 2, 1928, on the basis of allocations 
theretofore made and approved under the original classification act, are final 
to the same extent that allocations approved by the board under the original 
classification act of 1923 are final, and accordingly may be reviewed by the 
board after July 1, 1928, only upon the request or recommendation of the 
administrative office or upon an appeal by an employee. After July 1, 1928, 
the administrative offices will have no power, without approval of the board, 
to change the grade of any position at will, the reallocation of positions up- 
ward or downward thereafter being a matter for consideration in accordance 
with the procedure prescribed in the original classification act of 1923, the 
same as before the act of May 28,.1928, was enacted. 
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8. It is the duty of the administrative offices, after July 1, 1928, to report the 
facts as to duties and grade changes to the Personnel Classification Board in 
ae same manner as required by the original classification act prior to July 1, 

Said decision is equally as applicable to existing positions which 
were vacant on July 1, 1928, as to positions which were occupied on 
that date, the administrative office having placed the vacant position 
in the grade as prescribed by the Welch Act corresponding to the 
grade in which the vacant position had been allocated prior to July 
1, 1928. See decision of July 28, 1928, 8 Comp. Gen. 40, 43, wherein 
it was held: 

The grade and salary rate as of July 1, 1928, of existing positions which 
had been allocated prior to June 30, 1928, and were vacant on that date, but 
which had been included in the estimates on which the appropriations for the 
fiscal year 1929 were based, should be determined in accordance with the pro- 
visions of the act of Maye28, 1928, as applied by the decisions of this 
Ofice, © * 8 

It is understood that the administrative office determined the corre- 
sponding grade for the vacant position in question under the auto- 
matic provisions of the Welch Act to be grade P-7. If so, there 
was no legal requirement for submitting to the Personnel Classifica- 
tion Board a new job classification sheet when this vacant position 
was filled subsequent to July 1, 1928. 

It is understood that the board has requested that notices of filling 
of vacancies or appointments to vacant positions be furnished it. 
While the law does not preclude compliance with such a request, it 
does not require that the administrative office, in furnishing such 
notices, execute new classification sheets where the vacant position to 
which the appointment is made has previously been allocated. 

If the action of the administrative office in this case was intended 
as nothing more than a notice to the board of the filling of the po- 
sition, the action of the Personnel Classification Board in reallocating 
the position on the basis thereof to grade P-6 was without effect to 
change the salary rate of the employee, which may continue to be paid 
in grade P-7. In that event it would seem proper to advise the board 
that there was no intention of requesting a reallocation of the position 
subsequent to July 1, 1928. 


(A-25001) 
ACCOUNTS—SPECIAL FUND—INDIVIDUAL INDIAN MONEYS 


The special fund established on the books of the Treasury and of the General 
Accounting Office in accordance with decision of November 28, 1927, 7 Comp, 
Gen. 355, may be used to take care of the proceeds of individual Indian 
money checks drawn on local depositories when said checks have re- 
mained outstanding and unpaid for several years and the amount thereof 
is too small to justify the applicant to incur the expenses necessary to 
comply with the regulations of the Indian Office in obtaining payment of 
the proceeds thereof. 
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Comptroller General McCarl to the Secretary of the Interior, November 8, 
1928: 


I have your letter of October 31, 1928, as follows: 


Disbursing agents of the Indian Service are required by paragraph 320 of 
the bookkeeping and accounting regulations of the Indian Office to account 
for all individual Indian money checks on local depositories which have been 
outstanding for two fiscal years, for which duplicate checks have not been 
issued, in a special fund known as “ Individual moneys—outstanding liabilities.” 

Provision has been made by the regulations for making payment to the 
holder of the check or, in case the original check has become lost or destroyed, 
to the applicant upon presentation of an affidavit for checks not in excess of 
$25.00 and a bond and affidavit for checks above $25.00. 

It has come to the attention of the office that practically all schools and 
agencies are carrying items in this account which represent checks issued for 
small amounts a number of years ago. As a rule, these amounts are too small 
to justify the applicant in going to the expense of executing an affidavit and, 
consequently, they have been and will be carried indefinitely in the disbursing 
agents’ accounts. It is evident that the clerical work involved in maintaining 
records and rendering an account of these items every month is greatly out 
of proportion to their importance or value. e 

By a decision of your office, dated November 28, 1927, A-—20508, the depart- 
ment was authorized to deposit funds of former pupils who had left school 
and whose whereabouts were unknown, where the balances were less than 
$1.00, in a special fund in the Treasury designated as “ Unclaimed individual 
Indian moneys (special fund).” In order that disbursing agents in the Indian 
Service may be relieved of the necessity of carrying these accounts indefinitely, 
a ruling by your office is requested on the question whether or not the same 


or a similar fund and disposition may be used for outstanding checks in small 
amounts. 


It appears that the bookkeeping and accounting regulations of 
the Indian Office provide (pars. 320-328) what steps shall be taken 
in connection with individual Indian money checks drawn on local 
depositories which have remained outstanding and unpaid for a 
period of two fiscal years. A stoppage order is placed against the 
original check and the bank advised that if presented for ‘payment 
the holder thereof is to be referred to the Indian authorities for the 
submission of proper evidence as to identification, etc., before pay- 
ment is made by a new check, the original being canceled as out- 
lawed, and the new check being payable from the account Individual 
moneys, outstanding liabilities, mentioned in your letter, such ac- 
count being apparently carried with the same bank. The regulations 
also make provisions for the payment of the proceeds of the original 
check by a duplicate one when the original check has been lost or 
destroyed. 

In cases where, as stated in your letter, the checks have been 
carried in the outstanding liabilities account for a number of years, 
and the amounts are too small to justify the applicant in going to 
the expense of executing the affidavit required by the regulations for 
the issuance of a duplicate check, it would appear advisable in order 
to avoid the carrying of such small balances in the accounts of dis- 
bursing agents that the funds be placed in the Treasury, to be held 
in trust for the payment of any claim which may be presented for 
the proceeds of the same. 
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The special fund established on the books of the Treasury and of 
this office under the title “ Unclaimed individual Indian moneys” 
pursuant to decision of November 28, 1927, 7 Comp. Gen. 355, was to 
take care of small balances carried by superintendents of Indian 
agencies and schools to the credit of Indian pupils whose whereabouts 
are unknown and whose accounts of private moneys have been inac- 
tive for several years. No reason appears why a similar procedure 
should not be adopted in connection with the funds dealt with in 
your letter and the same special fund used for the purpose. The 
title of such fund appears to be broad enough to include funds such 
as here involved, and no reason is apparent why a new special fund 
should be established to take care of the present matter. 

Accordingly, you are advised that the procedure outlined in the 
decision above cited should be followed in the disposition of the funds 
here involved. 


(A-24910) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 1928—FIELD SERVICE 


There may not be included in the amount to be submitted to the Congress for 


a deficiency appropriation the net amount of increases in compensation 
resulting from administrative adjustments of positions or employees in the 
field service made independently of the requirements or authorizations of 
the act of May 28, 1928, 45 Stat. 776. 


Comptroller General McCarl to the Secretary of the Treasury, November 10, 

1928: 

There is for consideration in the audit of pay rolls, Office of the 
Collector of Internal Revenue, Pittsburgh, Pa., July 1 to 15, 1928, 
whether the changes in status effective July 1, 1928, of M. S. Woods 
and William Driscoll are properly to be considered changes author- 
ized or required by the act of May 28, 1928, known as the Welch 
Act, as noted on the pay rolls. 

This office does not question the authority of the administrative 
office to make adjustments in personnel in the field service within 
available appropriations independently of the Welch Act, but the 
question here arising is of importance in determining whether the 
full amount of the net increase resulting from the two changes in 
question may properly be included in the amount to be submitted to 
the Congress for a deficiency appropriation pursuant to the provisions 
of the Welch Act. 

Referring to the pay roll No. 7, M. S. Woods is changed on July 
1, 1928, as shown by the notation, “ Grade 6 to 9, $2,400 to $3,200, act 
of May 28, 1928,” and No, 12, William Driscoll is changed on July 1, 
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1928, as shown by the notation, “ Grade 9 to 6, $3,200 to $2,800, act 
of May 28, 1928.” Referring to the notations on sheet 4 of the roll, 
it appears that M. S. Woods is promoted from special zone deputy, 
CAF-6 at $2,400, to assistant chief, field deputy, CAF-9, at $3,200, 
and William Driscoll is demoted from assistant chief, field deputy, 
CAF-9, at $3,200, to special zone deputy, CAF-6, at $2,800. 

Such changes in the positions of the two employees are not author- 
ized or required by the Welch Act, but are matters for consideration 
and action by the administrative office independently of the Welch 
Act. For instance, if the demotion of William Driscoll were au- 
thorized or required solely by reason of the Welch Act, he would 
be saved from loss of salary under section 1 of the act. See decision 
of September 29, 1928, A-24418, 8 Comp. Gen. 154, addressed to the 
Director of the Veterans’ Bureau relative to the field service. The net 
increase in expenditure from public funds as a result of the two 
changes in personnel is $400. 

The Welch Act adjustments were to be based on the grade and 
salary rate held June 30, 1928. Decision of June 25, 1928, 7 Comp. 
Gen. 808, 809. If there had been no shifting of positions, the Welch 
Act increase would have been only $300 for the two positions, from 
$2,400 to $2,500 for the position in grade CAF-6 and from $3,000 
to $3,200 for the position in grade CAF-9. 

You are advised, therefore, that only $300 should be included in 
the deficiency to be submitted to the Congress under the Welch Act 
for these two positions, and there will be disallowed in the accounts 
the sum of $100 in the absence of an administrative certificate that 
there are sufficient available funds under the current appropriation 
to cover the additional $100 increase. 



























(A-24906) 


PUBLIC BUILDING CONTRACTS—QUALIFICATIONS OF BIDDERS 
AND CONTRACTORS 


While it is proper under section 3709, Revised Statutes, to notify prospective 
bidders in the advertisement. for proposals that they must submit with 
their proposals for erecting a public building, a statement of their business 
and technical organization and experience for the contemplated work, and 
of such ability to finance any part of the work not financed by the United 
States under article 16 of the Standard Government Construction Contract 
to be used, and that such factors will be taken into consideration in accept- 
ing bids for the work, there is no authority under section 3709, Revised 
Statutes, to select bidders by requiring such a showing as a condition 
precedent to obtaining specifications and submission of proposals. 


Comptroller General McCarl to the Secretary of the Treasury, November 15, 
1928; 
There has been received in reference to decision dated March 21, 
1928, of this office, your letter of October 23, 1928, your file SA: L, 
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requesting decision whether, in connection with the Government con- 
struction program in the District of Columbia you may include in 
the advertisements for proposals for constructing the new internal 
revenue building, a notification to all prospective bidders that they 
must show certain stipulated qualifications as a condition precedent 
to being furnished a copy of the specifications for the building and 
to submitting their proposals for consideration. 

The proposed advertisement contains notification to all bidders 
that the application for plans and specifications must be accom- 
panied— 

* * * by an affidavit naming at least one specific building costing $2,500,- 
000 or more, that has been completed within a reasonable time by the applicant 
during the last four years. If the applicant is an individual it will be con- 
sidered as compliance with these conditions if he was connected as a responsible 
officer with the company constructing such a building. If the application is 
made by a firm or corporation it will be considered as compliance with these 
conditions if at least one member was connected as a responsible officer with 
the company constructing such a building. The fact that a bidder obtains 
a set of drawings and specifications otherwise than above provided and submits 
a bid shall not constitute a waiver of the foregoing stipulation and proposals 
will be considered only from bidders who, in the opinion of the Treasury 
Department, have complied with the foregoing requirements and have the 
requisite qualifications to satisfactorily perform the work. Checks offered as 
deposits for obtaining drawings and specifications must be made payable to the 
order of the Treasurer of the United States. The successful bidder will be 
required to furnish a performance bond for fifty per cent of the contract price 
biit in no case less than $3,000,000. 

It is stated in the request for decision as to whether this notifica- 
tion complies with the letter and intention of section 3709, Revised 
Statutes, that, in connection with the building program in the Dis- 
trict of Columbia, it is necessary for contractors desiring to submit 
proposals to furnish information as to past performance as evidence 
of their ability to accomplish satisfactory and prompt completion 
of the several projects in their consecutive order and that to employ 
contractors who do not have the organization and experience to 
promptly and satisfactorily handle large projects would not only 
result in delay of the particular building unit but would retard the 
entire building program. It is further stated that contractors are 
well graded by experience, organization, and qualifications as to the 
magnitude of work which they may successfully handle and that a 
contractor who has experienced success for years “on minor projects 
failing completely when attempt is made to undertake a project of 
major character.” 

Section 3709, Revised Statutes, provides as follows: 

All purchases and contracts for supplies or services, in any of the depart- 
ments of the Government, except for personal services, shall be made by ad- 
vertising a sufficient time previously for proposals respecting the same, when 


the public exigencies do not require the immediate delivery of the articles, or 
performance of the service. * * * 
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The duty and responsibility of drafting specifications for adver- 
tisements for proposals is an administrative one within the limitations 
imposed by law on administrative officers of the Government and one 
of the most important limitations is that contained in section 3709, 
Revised Statutes, supra, having for its purpose free and open com- 
petition between business men and concerns of the United States 
desiring to do business with the Government. Such free and open 
competition not only enables all concerned to have an equal chance in 
securing contracts for Government work but tends to prevent collu- 
sive combinations between bidders to restrain competition, and to 
protect the administrative officers themselves from charges of favor- 
itism, thus preserving to the Government the confidence and trust 
of the people. These are some of the reasons for section 3709, Re- 
vised Statutes, and the requirement that specifications drawn by ad- 
ministrative officers state with particularity the needs of the Gov- 
ernment and that the lowest responsible bid meeting the specified 
needs be accepted. 

It is probable that there should be certain minimum qualifications 
of a bidder as a condition precedent to the letting of a contract for 
Government work of magnitude and involving technical requirements 
such as the construction of an extensive office building, according to 
prescribed plans and specifications. But there is no authority-in 
section 3709, Revised Statutes, or elsewhere that a bidder show these 
minimum requirements prior to being permitted to submit a bid. 

Whether a bid may be accepted is an entirely different matter and 
depends upon whether the bidder has proposed to meet the needs of 
the Government as stated in the specifications at the lowest price 
and whether he possesses the necessary minimum qualifications for 
the doing of the work or the furnishing of the supplies which have 
also been stated in the specifications. The proposed notification to 
bidders provides that, as a qualification for submission of bids, there 
must be a showing of the construction by the applicant for plans 
and specifications, of at least one specific building costing $2,500,000 
or more, during the past four years, or a showing, in the case of an 
individual, that he has been connected as a responsible officer with 
a company constructing such a building. As stated, there is no 
authority in section 3709, Revised Statutes, for excluding a bidder 
from submitting a bid but the sum charged for plans and specifica- 
tions furnished bidders may properly be sufficient to reimburse 
the Government for the actual cost of printing such plans and 
specifications. 

There being no authority in section 3709, Revised Statutes, or 
elsewhere in the laws of the United States, for requiring a bidder 
to show certain qualifications before the submission of the bid, there 
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may be properly considered whether there is any authority in said 
section 3709 for requirement that a bidder show the construction of a 
building costing at least $2,500,000 during the past four years as a 
condition precedent to having his bid considered and accepted if it 
meets with the specifications and is the lowest one received. A con- 
tractor for a building of magnitude must have certain financial 
standing, but under article 16 of the standard form of Government 
construction contract, approved by the President for use throughout 
the Government service, the financial standing required is not such as 
to enable the contractor to finance the work to completion, for said 
article provides that: 

Payments to contractors.—(a@) Unless otherwise provided in the specifica- 
tions, partial payments will be made as the work progresses at the end of 
each calendar month, or as soon thereafter as practicable, on estimates made 
and approved by the contracting officer. In preparing estimates the material 
delivered on the site and preparatory work done may be taken into con- 
sideration. 

(6) In making such partial payments there shall be retained 10 per cent 
on the estimated amount until final completion and acceptance of all work 
covered by the contract: Provided, however, That the contracting officer, at any 
time after 50 per cent of the work has been completed, if he finds that satis- 
factory progress is being made, may make any of the remaining partial pay- 
ments in full: And, provided further, That on completion and acceptance of 
each separate building, vessel, public work, or other division of the contract, 
on which the price is stated separately in the contract, payment may be made 
in full, including retained percentages thereon, less authorized deductions. 

Therefore, the situation is not such as has been considered by the 
courts in numerous cases where, in determining the meaning of the 
phrase “ responsible bidder ” or other similar phrase, there was neces- 
sarily taken into consideration the fact that the contractor was re- 
quired to finance the work to completion. Under the standard form 
of Government construction contract the United States may, in effect, 
largely finance the work by making payments at the end of each 
calendar month for all work performed during the month, less 10 
per cent retained until completion or until the work has been 50 per 
cent completed. Therefore, the necessary financial standing of a 
prospective contractor with the United States should be such as to 
enable him to finance the difference between the cost of the work 
and the payments made by the Government of 90 per cent of the 
contract price of the work from month to month as the work 
progresses. Additional financial standing may be desirable but it is 
not necessary in a Government contractor for the reason that under 
section 23 of the act of August 13, 1894, 28 Stat. 278, as amended by 
the act of February 24, 1905, 33 Stat. 811, as further amended by 
section 1329 of the act of November 23, 1921, 42 Stat. 318, all con- 
tractors for public buildings or works are required to give bond with 
good and sufficient sureties not only to protect the United States but 
to pay for labor and material entering into the work and as sort of 
a guarantee that the contractor will pay over to subcontractors and 
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laborers their proportionate part of the payments made by the 
Government to the contractor from time to time as the work 
progresses. One of the offices of the performance bond is to 
supply some assurance that the contractor possesses, or is in a 
position to secure both means and talent to carry out his under- 
taking. Possibly, in rare instances, the circumstances may be such 
that the assurance thus afforded the Government will not fully 
suffice, even when the United States substantially finances the work 
done under its constant supervision as provided in article 6 of the 
standard form of Government construction contract. 

There are thus many factors to be taken into consideration in de- 
termining the qualifications of prospective contractors—not to sub- 


mit bids, but to have their bids accepted for Government work—and. 


past performance is not the sole test. It is a proud boast of the 
American people that a man of ability may rise from meager to 
affluent circumstances and accomplishments, and many a captain of 
industry in the past and present may be referred to in justification 
of this boast. Any qualification stated in the advertisement for bids 
for Government work, making past performance the sole test of the 
ability or capability of a contractor, that is, the construction of a 
building costing at least $2,500,000, and within a limited period of 
four years, would have excluded at some time in their career many 
of these men of exceptional ability had they been engaged in con- 
struction work; and such a qualification is not only contrary to the 
intent of section 3709, Revised Statutes, but is contrary to the genius 
of American institutions, and can but result in limiting proposals to 
a few contractors, with consequent opportunity for collusion to 
prevent competition on Government work. Furthermore, the fact 
that a prospective contractor may have constructed a building of 
magnitude during the 4-year period is no guarantee that such a con- 
tractor has a present business or technical organization or nuclevs 
thereof sufficient now to engage in the Government building program 
in the District of Columbia. What is desirable, even necessary, is 
not an organization of past performances, but an organization or 
nucleus thereof capable of expansion for present performance. Con- 
sequently, it is obvious that the construction of a building costing 
any particular sum during the 4-year period is not the sole test to 
insure against awarding to a contractor having insufficient business 
and technical organization to successfully fufill a contract, and is 
certainly no test to prevent prospective contractors from submitting 
bids for consideration and acceptance or rejection as the facts may 
warrant. 

The magnitude and general importance of each separate unit of 
the building program in the District of Columbia are such as to 
warrant a requirement of a showing as to the qualifications of pros- 
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pective contractors—qualifications of a technical and business organi- 
zation competent to carry out the work of the unit to be awarded so 
as to avoid involving the general building program with an irre- 
sponsible contractor. But when it is considered that under article 16 
of the contract to be used the Government will substantially finance 
the work, and when it is further considered that under article 6 of 
tthe contract the work and material will be subject to inspection as 
the building progresses, and that under the law the contractor is 
required to give a bond to secure faithful performance of the con- 
tract, the qualifications should bear some reasonable relation to the 
work to be performed. It should not be administratively impracti- 
cable to secure a showing of such qualifications, except in the terms 
of the construction of some building by the prospective contractor 
during a preceding period, either as a concern or as a responsible 
officer thereof, which, as hereinbefore shown, is not the sole test of 
either the ability or capability of a contractor. 

In the circumstances, it would appear your department would be 
justified in requiring each bidder to make a showing in detail as to 
his business and ‘technical organization available for the contract 
work, as to his ability to finance so much of the work as under the 
terms of the contract, he would be required to finance, and as to each 
building constructed by the bidder during the last 4-year period. 
These qualifications appear necessary. and there is no prohibition in 
section 3709, Revised Statutes, against the statement of such a re- 
quirement in the advertisement for proposals for the construction of 
the building. And your department would appear justified in 
rejecting the bid of any bidder not showing such a business and tech- 
nical organization, or nucleus thereof available for the contract work, 
or such financial ability to finance so much of the work as the con- 
tractor would be required to finance or such building experience as 
reasonably to justify the conclusion that the requirements of the 
Government in this instance could not safely be entrusted to such 
bidder. Having stated in the advertisement for proposals the re. 
quirement for a showing of the qualifications of the bidder, your con- 
clusion as to the lack of qualifications on the part of any low bidder, 
when reasonably supported by facts showing lack of a business or 
technical organization or nucleus thereof available for the work, lack 
of financial ability or integrity, and lack of necessary experience, 
will not ordinarily be questioned by this office. 

It is suggested that the hereinbefore quoted notification to pros- 
pective bidders be rephrased to provide: 

The building as designed will be approximately 185,000 square feet ground 
area; 7 stories and basement; fireproof construction, stone facing. Not ex- 


six sets of drawings and specifications will be furnished to prospective 
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bidders upon application therefor accompanied by $200 to be covered into the 
Treasury as the cost of material for furnishing six sets of prints and specifi- 
eations. Checks should be drawn to order of Treasurer of the United States. 
All prospective bidders are hereby notified that any bid submitted in response 
to this advertisement must be accompanied by a statement of facts in detail of 
the business and technical organization of the bidder available for the contem- 
plated work including financial resources for such part of the work as is not 
provided for by the stipulation in article 16 of the standard Government form 
of construction contract to be used, and building experience. The United 
States expressly reserves the right to reject any bid in which the facts as to 
business and technical organization, financial resources, or building expe- 
riences, compared with the project bid upon, justify such rejection. The suc- 
cessful bidder will be required to furnish a performance bond of 50 per cent 
of the contract price but in no case less than $3,000,000. 

Answering your question specifically, you are advised that under 
section 3709, Revised Statutes, a selection is not permissible of those 
who are to bid as would follow from the proposed advertisement as 
submitted by you. There may be no exclusion of bidders for the per- 
formance of Government work but in awarding contracts for such 
work, there may be taken into consideration when specified in the 
advertisement for bids, the business and technical organization or 
nucleus thereof, of a contractor, available for Government construc- 
tion work, his experience in building, and the financial resources of 
the contractor sufficient to enable it to finance such part of the work 


as is not financed by the United States. 


(A-24573) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—AVERAGE 
PROVISION—APPROPRIATION UNIT 


Where an appropriation for personal services in the District of Columbia 
is available, in order to carry out its purposes, for apportionment to more 
than one bureau, office, or other appropriation unit under a department, 
the employees paid under said general appropriation may be considered as 
\n the bureau, office, or other appropriation unit to which the allotment of 
funds from the generai appropriation has been made, for the purpose of 
applying the average provision appearing in the annual appropriation acts 
controlling payment of personal services under the classification act in the 
District of Columbia. 3 Comp. Gen. 1001, distinguished. 


Comptroller General McCarl to the Secretary of Commerce, November 16, 

1928: 

There has been received your letter of November 6, 1928, 
in response to office letter of October 25, 1928, wherein was 
questioned, in connection with the audit of pay-roll accounts of 
the disbursing clerk, Department of Commerce, the promotion given 
in January, 1928, to Jesse W. Lankford, from $2,100 to $2,200 per 
annum in grade SP-6, “Aeronautics Branch,” and Wesley T. 
Huntress to $2,100 per annum in the same grade, Bureau of Light- 
houses. As both of the employees were shown to have been paid 
under the appropriation “Aircraft in Commerce,” act of February 
24, 1927, 44 Stat. 1200, it appeared to this office that the two em- 
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ployees were in the same appropriation unit and, if so, that the two 
promotions had caused the proper average of the grade to be ex- 
ceeded. There was cited in support of the office view, 3 Comp. Gen. 
1001, 1004, wherein was stated and answered a question submitted 
by the United States Civil Service Commission, as follows: 


Employees working in one bureau or office and carried on the rolls of another 
bureau or office are rated in efficiency competitively with employees of the 
bureau or office on which rolls they are carried. (Bureau of Efficiency Circular 
No. 7.) Is the promotion status of such employees governed by the average of 
the pay of employees in their respective classification grades in the bureaus 
from which detailed, or is it governed by the average of the grades of the 
bureaus to which detailed? 

If there be authority for the employees of a bureau or office to be en the 
rolls of another bureau or office, as stated, the appropriation unit from which 
the employees are paid must govern; otherwise there would not be a compliance 
with the average provision of the statutes. 


Your letter of November 6, 1928, supra, makes the following ex- 
planation and suggests the following distinction between the quoted 
decision and the instant matter : 


It appears that your office has not properly understood the organization of 
the activities which were authorized by the air commerce act. As has been 
stated, the act did not create an additional organization unit in the Depart- 
ment of Commerce. It was the intention of Congress that the duties imposed 
upon the department by the act should be performed, so far as practical, by 
existing bureaus, and that new agencies should be established to perform only 
such functions as might not appropriately be absorbed by existing bureaus. In 
line with this pol‘cy, certain functions imposed upon the department by the 
act were assigned by the Secretary to existing bureaus, as follows: Scientific 
research to the Bureau of Standards; airway mapping to the Coast and 
Geodetic Survey; and the establishment and maintenance of air-navigation 
facilities to the Bureau of Lighthouses. 

The regulatory functions and the information features of the act were 
assigned to a new unit established by the Secretary and placed directly under 
the supervision of the Director of Aeronautics. 

To support the activities assigned by the Secretary to the Bureau of 
Standards, the Coast and Geodetic Survey, and the Bureau of Lighthouses, 
respectively, funds have been allotted from time to time to these bureaus from 
the appropriations “Aircraft in commerce” or “Air navigation facilities,” as 
might be applicable. In allotting these funds the Secretary instructed the 
bureau officers as follows: 

“ Bureaus will be expected to treat the allotments made to them from the 
appropriations ‘Aircraft in commerce’ or ‘Air navigation facilities’ in the 
same manner as regular bureau appropriations. 

“ Personnel employed thereunder will be regarded for the purposes of the 

‘average rule’ as bureau employees and their efficiency ratings will be com- 
bined with those of other bureau employees.” 

The Office of the Assistant Secretary for Aeronautics and the Office of the 
Director of Aeronautics, consisting of the division of air regulations, the divi- 
sion of air information, and the administrative section, have together been 
regarded as composing an appropriation unit for the purpose of applying the 
provisions of the “ average rule.” 

On the other hand, persons paid by the three bureaus mentioned out of the 
appropriations “Aircraft in commerce” or “Air navigation facilities” are 
treated as belongng to those bureaus in applying the rule. 

Mr. Wesley T. Huntress, for the period mentioned in your letter, was an 
employee of the Bureau of Lighthouses, his salary being paid from the allot- 
ment made to that bureau out of the appropriation “Air navigation facilities.” 
Mr, Lankford was an employee of the Office of the Director of Aeronautics, a 
different appropriation unit. 

Your decision of June 26, 1924, referred to, appears to relate to instances 
where employees are detailed from one appropriation unit to another. The in- 
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stant case is otherwise. The employees of the Lighthouse Bureau paid out of 
the allotments made from the appropriation “Air navigation facilities” are 
carried as permanent employees of that bureau. 


While in all cases “ organization unit” as used in your letter, is 
not synonymous with “ bureau, office, or other appropriation unit ” 
as used in the average provision, 4 Comp. Gen. 741, there would 
appear to be a distinction between the detail of regular employees 
between established bureaus, offices, or other appropriation units, 
and the instant case where a general appropriation has been pro- 
vided for personal services and is available, in order to carry out 
its purpose, to be apportioned for expenditure to more than one 
bureau, office, or other appropriation unit. 

On the basis of your further explanation it may be concluded that 
in this case there is no detail between appropriation units involved, 
but rather an increase in the appropriations provided for the work 
of the various bureaus under the Department of Commerce charged 
with the duties for the purposes of which the appropriation “Air- 
craft in commerce ” has been provided. You are advised, therefore, 
that no further objection will be made in the audit to the promotion 
of the two employees in question. 


(A-25064) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 1928—FIELD SERVICE 


Adjustments made by an administrative office in the compensation rates of 
field employees or positions under section 3 of the act of May 28, 1928, 
45 Stat. 785, effective either on or after July 1, 1928, are to be based on 
the salary rate received or authorized to be received June 30, 1928, and not 
on increases in compensation by promotion made by the administrative 
office effective July 1, 1928, or thereafter independent of the act of May 
28, 1928. 


Comptroller General McCarl to the Secretary of the Treasury, November 16, 

1928: 

In the audit of the accounts of Charles L. Sheridan, collector of 
customs, Sheridan, Wyo., it is disclosed that Rovena Walker, char- 
woman, pay rolls of the custodian service, Treasury Department, was 
given promotion effective July 1 from $600 to $630 per annum, and 
that, effective July 16, her rate of pay was changed from $630 to $660 
per annum, it being noted on the pay roll that the change was made 
“ under the provisions of section 3 of the Welch bill.” The increase 
was later made effective as of July 1, 1928, by payment on the August 
1 to August 15, 1928, pay roll of the difference between the old and 
new rates from July 1 to 15, 1928. 

The adjustments in compensation rates authorized or required 
under the Welch Act, whether in the District of Columbia or in the 
field service, are to be based on the grade and/or salary rate held 
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June 30, 1928. 7 Comp. Gen. 808. In the District of Columbia all 
adjustments under the Welch Act were required to be made effective 
July 1, 1928. In the field service adjustments may be made subse- 
quent to July 1, 1928. See decision of September 29, 1928, A-24418, 
8 Comp. Gen. 154, addressed to the Director of the Veterans’ Bureau. 
But even in such cases, and although the effective date of the adjust- 
ment is required to be subsequent to July 1, 1928, under the adminis- 
trative action, the basis of the adjustments in salary rates made 
subsequent to July 1, 1928, in the field service, is the salary rate 
actually received or authorized to be received June 30, 1928. In other 
words, the adjustments made subsequent to July 1, 1928, in the field 
service may not be based on increases in compensation by promotion 
made by the administrative office independent of the Welch Act 
effective July 1, 1928, or thereafter. 

Thus, in this case the employee was receiving on June 30, 1928, 
salary at the rate of $600 per annum, not $630 per annum. There- 
fore, the Welch Act adjustment, if any, is required to be based on 
the $600 salary rate, and the increase may not exceed that indicated 
in the comparative schedule appearing in decision of this office dated 
June 2, 1928, 7 Comp. Gen. 760, for positions in the departmental 
service in the District of Columbia. See decision of November 5, 
1928, A-24410, 8 Comp. Gen. 229. 

Referring to said comparative schedule, the only salary rate in the 
ol] schedule at $600 per annum is the minimum of grade Cu 1. The 
corresponding salary rate in the new schedule under the Welch Act 
is also $600 per annum, no increase having been authorized for posi- 
tions paid at the minimum salary rate of grade Cu 1. 7 Comp. Gen. 
766. Therefore, no increase was authorized for this employee solely 
on the basis of the Welch Act, and the amount of the increase given 
to the employee may not be included in the amount of the deficiency 
to be submitted to the Congress for an appropriation. 

Accordingly, the amount of the increase will be disallowed in the 
accounts in the absence of an administrative certificate to the effect 
that the current appropriation for salaries under the custodian 
service, Treasury Department, is sufficient to cover not only the in- 
crease from $600 to $630, but, also, the increase from $630 to $660. 
See decision of November 5, 1928, A-24410. 


(A-25121) 
COMPENSATION—DOUBLE 


In determining whether the combined amount of more than one salary received 
in more than one position under the Government-exceeds the sum of $2,000 
per annum, the maximum authorized by the act of May 10, 1916, 39 Stat. 
120, as amended by the act of August 29, 1916, 39 Stat. 582, the basis is 
the rate per annum of the combined salaries and not the aggregate amount 
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actually received during a portion of the year, whether the measure of 
time for payment of salary under one or more positions is per annum, per 
diem, or per hour, it being necessary to determine in each instance the 
per annum rate equivalent to the rate based on a measure of time less 
than a year. (Modified by 8 Comp. Gen. 487.) 


Comptroller General McCarl to the Secretary of the Interior, November 19, 

1928: 

Consideration has been given to your letter of November 12, 1928 
(M-24799), requesting decision as to the proper basis for computing 
the combined salary rate of David B. Stafford, jr., in two positions, 

It appears that Mr. Stafford is making claim for the amount to 
his credit in the civil retirement fund, and there has arisen the ques- 
tion whether he is indebted to the United States by reason of “ receiv- 
ing more than one salary when the combined amount of said salaries 
exceeds the sum of $2,000 per annum” in contravention of the act 
of May 10, 1916, 39 Stat. 120, as amended by the act of August 29, 
1916, 39 Stat. 582. 

The period involved was from August 25, 1926, to February 28, 
1927, during which he was employed in two positions, one under the 
United States Veterans’ Bureau at the rate of $1,260 per annum, 
receiving a total of $425.54, and the other as a substitute postal clerk 
in the United States post office, Louisville, Ky., at the rate of 65 cents 
per hour, receiving a total of $158.60 for 244 hours’ service during 
the period involved. 

By letter dated October 29, 1928 (Col-0238271-CG), from this 
office the Commissioner of Pensions was requested to issue check for 
the amount in the retirement fund to the credit of this former em- 
ployee payable to the United States and to forward the same to this 
office for deposit in the Treasury in partial liquidation of the indebt- 
edness of the former employee to the Government in the amount of 
$158.60, the total amount received as a substitute postal clerk, on the 
basis that his combined salary in the two positions occupied was in 
excess of the amount authorized by law. 

You suggest that there was no violation of the 1916 statute under 
the application thereof made in opinion of the Secretary of the In- 
terior, dated September 4, 1923, as follows (quoting from the 
syllabus) : 

In computing the annual rate of pay of a substitute postal clerk, employed 
during a portion of the year at a certain hourly rate while actually employed, 
the periods of such employment being uncertain and irregular, it is proper 
to determine the amount that would have been earned for a full year upon 
the basis of the actual amount received during the period of the employment. 

It would appear that you regard this rule as supported by twe de. 
cisions of the Comptroller of the Treasury reported at 24 Comp. 
Dec. 350; id. 396. The first of the cited decisions involved employees 
working at night on a piecework basis and the principle was an- 
nounced as follows (quoting from the syllabus) : 





aft 


DECISIONS OF THE COMPTROLLER GENERAL 263 


The maximum compensation of Government employees temporarily employed 
after working hours on a piecework basis in another department or establish- 
ment should be so fixed that the rate per annum combined with the employee's 
regular compensation will not exceed the amount allowed by law. 

The principle thus stated in the decision is directly contrary to 
that stated by the Secretary of the Interior. The second of the 
cited decisions involved night employment. at a specific rate per 
hour with a specific limitation of the number of hours and is not 


applicable in the instant matter. The following principle was 
stated : 


Whether compensation is within the prohibition of the act of May 10, 1916, 
as amended, is to be determined by the compensation per annum, not by the 
limitation to a maximum amount which may be earned in less than a year. 

It is understood that there is no law or regulation so limiting the 
number of hours a substitute postal clerk may work during a day or 
year that he could not receive more than $2.05 a day or $740 a year. 
On the contrary, it is understood that they are subject to call when 
needed at any time during the entire year, and may be required or 
permitted to work eight hours a day. Therefore, neither of the 
decisions cited by you support the rule announced by the Secretary 
of the Interior. : 

It has been uniformly held that the limitation in the statutes of 
1916, supra, has reference to the rate of the combined salaries rather 
than to the aggregate amount received during the year, and that no 
payment of a part of a salary is authorized if the annual rate taken 
with the salary of any other position or positions held by the em- 
ployee exceeds the limits fixed by the statute. It is immaterial on 
what measure of time the salary is based, whether per annum, per 
diem, per hour, or piecework if the remuneration constitutes salary 
as distinguished from fees. The salary in each instance must be re- 
duced to or computed on an annual basis to determine whether there 
has been a violation of the statute. For instance, in decision of 
October 26, 1923, 3 Comp. Gen. 260, it was held (quoting from the 

syllabus) : 

Employment of the same person as laborer and.as clerk at the same time 
when the combined salaries exceed an aggregate rate of $2,000 per annum is 
prohibited by the act of May 10, 1916, 39 Stat. 120, it being immaterial that by 


reason of the intermittent character of the employment the total pay actually 
received per annum does not amount to $2,000. 


See, also, 4 Comp. Gen. 521. The rule has been applied as late as 
September 20, 1928, in decision addressed to the Civil Service Com- 
mission, A-24419, in a case involving a person receiving combined 
salary rate of a substitute railway mail clerk at $1,850 per annum 
and a substitute letter carrier at 65 cents per hour, both rates having 
been established by law. 
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The act of February 28, 1925, 48 Stat. 1059, provides that the pay 
of substitute postal clerks at first and second class post offices shall be 
at the rate of 65 cents per hour. For computing overtime and extra 
pay for night work for postal clerks, except railway mail clerks, 
306 days per annum and eight hours per day is the basis. See 7 
Comp. Gen. 779. Therefore, the same basis may be taken for com- 
puting the per annum equivalent of the hourly rate of substitute 
postal clerks, which amounts to $1,591.20 per annum. This rate, 
together with the rate of $1,260 per annum received as a clerk under 
the Veterans’ Bureau, exceeds the per annum rate of $2,000, the 
maximum authorized by law. 

In the absence of an election by the employee, it is presumed that 
he would elect to retain the compensation under the position which 
would give him the greater sum. Therefore, the former employee 
in this instance is indebted to the United States in the amount of 
$158.60, the salary actually received as a substitute postal clerk. 
The request contained in the letter of October 29, 1928, is renewed. 


(A-25111) 
VETERANS’ BUREAU—INSURANCE—BENEFICIARIES 


Hereafter, in the audit, the General Accounting Office will apply retroactively 

effective section 23 of the act of August 9, 1921, 42 Stat. 155, providing 
that “where a beneficiary at the time of designation by the insured is 
within the permitted class of beneficiaries and is the designated beneficiary 
at the time of the maturity of the insurance because of death of the insured, 
such beneficiary shall be deemed to be within the permitted class even 
thought the status of such beneficiary shall have been changed.” 5 Comp. 
Gen. 501; 6 id. 89; A-12397 of October 16, 1926, will no longer be followed. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

November 20, 1928: 

There has been received your letter of November 10, 1928, forward- 
ing copies of decisions by the United States District Court for the 
Northern District of California, Southern Division, Third Division, 
rendered June 21, 1927, and upon appeal, by the United States Cir- 
cuit Court of Appeals for the Ninth Circuit, June 23, 1928, 27 Fed. 
Rep. (2d) 45, in the case of Lottie C. Conklin, administratria v. The 
United States, et al, which grew out of the war risk insurance claim 
of George Heizman, C-454471, and also copy of the action of the 
United States Supreme Court in denying a petition for a writ of 
certiorari in the case. 

You direct my attention to these decisions for the reason that the 
final court decision in the case, that of the United States Circuit 
Court of Appeals does not appear to be in accord with decision of this 
office dated January 20, 1926, 5 Comp. Gen. 501, affirmed by decision 
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dated July 31, 1926, 6 id. 89, and again by manuscript decision dated 
October 16, 1926, A-—12397, in the case of Russell W. Walker, in 
which it was held (quoting from the syllabus of the first cited 
decision) : 

A divorce granted the wife of the insured prior to the passage of section 23 
of the act of August 9, 1921, 42 Stat. 155, amending section 402 of the war 
risk insurance act, which had no retroactive effect, removed her from the 
permitted class of beneficiaries, and although she remained the designated 
beneficiary under the policy until date of death of insured, which was also prior 
to date of said act, payments under the policy to her were unauthorized. 

See also 4 Comp. Gen. 759, wherein a similar principle was an- 
nounced with respect to the retroactive effect of the identical provision 
reenacted June 7, 1924. 

The final decree of the court in the Heizman case is to the effect 
that the action of the Veterans’ Bureau in making payment to the 
divorced wife who was the designated beneficiary at date of death of 
the veteran would not be disturbed even though the death occurred 
prior to the enactment of the provision in section 23 of the act of 
August 9, 1921, 42 Stat. 155. 

I thank you for bringing the matter to my attention. The action 
in the audit with respect to payments under the policy considered by 
the court in the Heizman case, and with respect to other payments 
where the essential facts are identical, will be in accordance with 
the final decree of the court. 


(A-25155) 


RETIREMENT—EFFECTIVE DATE—FOREIGN SERVICE OFFICER 


The retirement of a Foreign Service officer for disability, under the provisions 
of section 18 (j) of the act of May 24, 1924, 43 Stat. 143, may be made 
retroactively effective from the termination of the active pay status of the 
officer, if that date be on or subsequent to the date of application for retire- 
ment and the disability is shown to have existed from and after that date. 


Comptroller General McCarl to the Secretary of State, November 20, 1928: 


Consideration has been given to your letter of November 15, 1928, 
requesting decision of a question presented as follows: 


The department would be glad to receive an expression of opinion as to 
whether in issuing an order retiring a Foreign Service officer in accordance 
with the provisions of section 18 (j) of the act of May 24, 1024, 43 Stat. 143, 
which reads as follows: 

“That any Foreign Service officer who before reaching the age of retirement 
becomes totally disabled for useful and efficient service by reason of disease 
or injury not due to vicious habits, intemperance, or willful misconduct on his 
part, shall, upon his own application or upon order of the President, be retired 
on an annuity under paragraph (e) of this section: Provided, however, That 
in each case such disability shall be determined by the report of a duly 
qualified physician or surgeon designated by the Secretary of State to conduct 
the exumination, * * *,” 
the effective date of retirement may antedate the retirement order. In other 
words, if a Foreign Service officer should make application for retirement and 
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before arrangements for his retirement are completed his leave with pay ex- 
pires, may the order retiring him when issued indicate that retirement is 
effective as of the day following the expiration of his leave of absence with 
pay? 

Neither the law nor the regulations issued pursuant thereto specifi- 
cally provide when retirement of Foreign Service officers for dis- 
ability shall take effect with relation to the termination of active 
pay status. But the general purpose of the Foreign Service officers’ 
retirement law, in common with other retirement statutes, is to pro- 
vide for the continuance, without interruption, of an income after 
separation from active service and termination of active-pay status. 
This office has been advised that it is the general practice of the 
Commissioner of Pensions to make retirement for disability under 
the civil retirement act retroactively effective from date of termina- 
tion of the active-pay status of the employee if the disability is shown 
to have existed from and after that date. 

Retirement of Foreign Service officers for disability may be made 
either on the basis of the officer’s own application or by order of 
the President. Where the retirement is ‘on application of the officer, 
it can not, of course, be made retroactively effective as of a date 
prior to application by the officer. 

Answering the question specifically, I have to advise that the 
retirement of a Foreign Service officer for disability under the pro- 
visions of section 18 (j) of the act of May 24, 1924, 43 Stat. 143, 
may be made retroactively effective from the termination of the 
active-pay status of the officer, if that date be on or subsequent to 
date of application for retirement and the disability is shown to 
have existed from and after that date. 


(A-24677) 


CONTRACTS—DEFAULT—RETAINED PERCENTAGES 


Where a contractor defaults in the performance of its contract for the construc- 
tion of an Army barracks and the work is completed by the United States, 
and it appears that the retained percentages withheld from the defaulting 
contractor are more than sufficient to reimburse the Government for its 
expenditures in completing the contract and for accrued liquidated damages 
for delays in performance, the contractor is entitled to the balance of the 
retained percentage due for services performed prior to its default, subject 
to the equitable lien thereon of the surety on its performance bond on 
account of payments made to laborers and material men for which it was 
liable as such surety. 


Decision by Comptroller General McCarl, November 23, 1928: 

There has been presented to this office for consideration and settle- 
ment the claim of the Suburban Contracting Co. for the sum of 
$19,827.13 as balance alleged to be due under its War Department 
contract No. W-292 qm-1, dated May 28, 1927, for the construction of 
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the detachment barracks and utilities at the Erie Proving Ground, 
La Carne, Ohio. 

Under the terms and conditions of said contract the contractor 
agreed, for and in consideration of the payment of $43,751, to furnish 
all labor and materials and to perform all work required for the 
construction of the detachment barracks and utilities at the Erie 
Proving Ground, La Carne, Ohio, in accordance with the specifica- 
tions, schedules, and drawings attached to and made a part of the 
contract, and to commence the work not later than May 29, 1927, and 
to complete performance of the contract not later than December 24, 
1927. In the event of delay in completion of said work the contract 
provided for the deduction of liquidated damages as provided in the 
specifications—to wit, at the rate of $20 per calendar day for each 
day completion thereof was delayed. 

To guarantee the performance of said contract in accordance with 
the conditions thereof, the contractor, as principal, and the Aetna 
Casualty & Surety Co., of Hartford, Conn., as surety, executed a per- 
formance bond in the sum of $21,875.50, dated June 7, 1927, payable 
to the United States of America. 

There were some changes in the work, as it progressed, not con- 
templated by the contract, by which the compensation to be paid 
the contractor was increased $1,224 by change order “A,” thus in- 
creasing the compensation to be paid the contractor therefor to a total 
sum of $44,975. 

The facts relative to the matters involved in contractor’s claim are 
stated by the quartermaster general, United States Army, in his 
letter of July 2, 1928, to the Chief of Finance, War Department, to 
be as follows: 


2. The United States entered into a contract under date of May 28, 1927, 
with the Suburban Contracting Company, for the construction of a detachment 
barrack building with utilities thereto at Erie Proving Ground, Ohio, for the 
sum of $43,751.00. The contractor did not properly carry out the work in 
accordance with the intent of the contract and finally on January 11, 1928, 
withdrew his men from the work and left the reservation. After his failure 
to proceed with the work when called upon in writing to do so, the contract 
was declared in default. The Aetna Casualty and Surety Company, the sureties 
under the contract, in letter of February 6, 1928, stated that they did not elect 
to complete the contract. 

8. This office then instructed the constructing quartermaster to make a care- 
ful inventory of all material and equipment left on the site by the contractor 
and to complete the building by purchase of material and hire of labor, charging 
the cost to the funds retained under the contract. After completion of the 
work the constructing quartermaster again carefully inventoried the materials 
remaining unused and called upon the contractor in writing on April 25, 1928, 
to remove same and his equipment from the reservation. It is understood that 
no action to that end has as yet been taken by the contractor. A final voucher 
in amount $6,952.06 was then prepared by the constructing quartermaster and 
submitted to the contractor for signature. This voucher is being forwarded 
herewith. 

4. The date of proposed completion of this work as provided by the terms 
of the contract was December 24, 1927. The work was actually completed on 
April 12, 1928, making a delay of one hundred and ten days. At the stipulated 
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rate of $20.00 per day, liquidated damages in the amount $2,200.00 were com- 
puted and charged against the contractor, as the final voucher shows. 

5. Photostatic copies of papers bearing on this case and on the claim of the 
Suburban Contracting Company are inclosed herewith. A careful study of 
these papers will show the following: 

(a) That as early as sixty days after the signing of the contract, and more 
than five months before the date of completion agreed upon in the contract, the 
contractor was urged by letter to expedite the work. In October, two months 
before the contract date of completion, the surety was notified that the progress 
of the work was not satisfactory and that the job would not be completed on 
time without “strenuous efforts.” 

(b) That the work which was accomplished by the contractor was in many 
instances unsatisfactory and unacceptable, and had to be done over by the 
force hired by the constructing quartermaster to complete the building after 
the contractor had defaulted. 

This was true in spite of careful inspection by a civil engineer and superin- 
tendent of construction, who has had some 20 years in Government service. 

(c) That the contractor walked off the uncompleted job on January 11, 1928. 
The surety on being advised of the conditions (see letter January 21st) advised 
by its letter of February Gth that it did not elect as surety “to assume the 
eompletion of the work.” 

(d) Had the contractor completed the work in a satisfactory manner, and 
within the contract completion date, he would have been paid a total of $44,975.00. 
He was paid $28,884.50, leaving an unpaid balance of $16,090.50. Under date of 
April 18, 1928, he submitted to this office a “claim” in amount of $19,827.13. 
This alleged “claim” is merely a list of figures, which are unexplained and 
unsupported by facts having any bearing on an equitable settlement of the 


contract. 

Thus, it appears that the contractor abandoned its contract on 
January 11, 1928, and failed to perform the work contracted for 
thereunder, as agreed, and that its surety elected not to complete the 
unfinished work, necessitating the subsequent completion thereof by 
the Government. The record discloses that the surety’s election not 
to complete the contract was dated February 6, 1928, and was re- 
ceived by the War Department on February 7, 1928, and that subse- 
quently the Government completed the work on April 12, 1928. 
Where a contractor abandons its contract, necessitating the termina- 
tion thereof by the Government and the subsequent completion of 
the work contracted for by another contractor or by the Government, 
the United States is entitled to the accrued liquidated damages 
provided by the contract to the date of such termination, for delays 
in completion of the contract. In this connection see 7 Comp. Gen. 
409. In the instant matter the Government received the surety’s 
notice that it elected not to complete the unfinished work under the 
contract on February 7, 1928. Inasmuch as the present record does 
not disclose the actual date of the termination of the contract by the 
Government, February 7, 1928, will be accepted as the date of ter- 
mination for the purpose of determining the accrued liquidated dam- 
ages due the United States from the contractor for the delays in 
completion of the work. As the contract provided for completion 
thereof by December 24, 1927, there was a delay of 45 days beyond 
that date before termination of the contract for which liquidated 
damages accrued to the United States, 
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The contract provided: 


ARTICLE 9. Delays—Damages.—If the contractor refuses or fails to prosecute 
the work, or any separable part thereof, with such diligence as will insure its 
completion within the time specified in article 1, or any extension thereof, or 
fails to complete said work within such time, the Government may, by written 
notice to the contractor, terminate his right to proceed with the work or such 
part of the work as to which there has been delay. In such event, the 
Government may take over the work and prosecute the same to completion by 
contract or otherwise, and the contractor and his sureties shall be liable to the 
Government for any excess cost occasioned the Government thereby. If the 
contractor’s right to proceed is so terminated, the Government may take pos- 
session of and utilize in completing the work such materials, appliances, and 
plant as may be on the site of the work and necessary therefor. If the Govern- 
ment does not terminate the right of the contractor to proceed, the contractor 
shall continue the work, in which event the actual damages for the delay will 
be impossible to determine and im lieu thereof the contractor shall pay to the 
Government as fixed, agreed, and liquidated damages for each calendar day of 
delay until the work is completed or accepted the amount as set forth in the 
specifications or accompanying papers and the contractor and his sureties shall 
be liable for the amount thereof: Provided, That the right of the contractor to 
proceed shall not be terminated or the contractor charged with liquidated 
damages because of any delays in the completion of the work due to unfore- 
seeable causes beyond the control and without the fault or negligence of the 
contractor, including, but not restricted to, acts of God, or of the public enemy, 
acts of the Government, fires, floods, epidemics, quarantine restrictions, strikes, 
freight embargoes, and unusually severe weather or delays of subcontractors 
due to such causes: Provided further, That the contractor shall within ten 
days from the beginning of any such delay notify the contracting officer in writing 
of the causes of delay, who shall ascertain the facts and the extent of the delay, 
and his findings of facts thereon shall be final and conclusive on the parties 
hereto, subject only to appeal, within thirty days, by the contractor to the 
head of the department concerned, whose decision on such appeal as to the 
facts of delay shall be final and conclusive on the parties hereto. 

ArticLEe 15. Disputes.—Except as otherwise specifically provided in this con- 
tract, all disputes concerning questions of fact arising under this contract shall 
be decided by the contracting officer or his duly authorized representative, sub- 
ject to written appeal by the contractor within thirty days to the head of 
the department concerned, whose decision shall be final and conclusive upon 
the parties thereto as to such questions of fact. In the meantime the con- 
tractor shall diligently proceed with the work as directed. 

ARTICLE 16. Payments to contractors.—(a) Unless otherwise provided in the 
specifications, partial payments will be made as the work progresses at the 
end of each calendar month, or as soon thereafter as practicable, on estimates 
made and approved by the contracting officer. In preparing estimates the 
material delivered on the site and preparatory work done may be taken into 
consideration. 

(b) In making such partial payments there shall be retained 10 per cent 
on the estimated amount until final completion and acceptance of all work 
covered by the contract: Provided, however, That the contracting officer, at any 
time after 50 per cent of the work has been completed, if he finds that satis- 
factory progress is being made, may make any of the remaining partial pay- 
ments in full: And provided further, That on completion and acceptance of 
each separate building, vessel, public work, or other division of the contract, 
on which the price is stated separately in the contract, payment may be made in 
full, including retained percentages thereon, less authorized deductions. 

(c) All material and work covered by partial payments made shall there- 
upon become the sole property of the Government, but this provision shall 
not be construed as relieving the contractor from the sole responsibility for the 
care and protection of materiuls and work upon which payments have been 
made or the restoration of any damaged work, or as a waiver of the right of 
the Government to require the fulfillment of all of the terms of the contract. 

(d) Upon completion and acceptance of all work required hereunder, the 
amount due the contractor under this contract will be paid upon the presenta- 
tion of a properly executed and duly certified voucher therefor, after the con- 
tractor shall have furnished the Government with a release, if required, of 
all claims against the Government arising under and by virtue of this contract, 
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other than such claims, if any, as may be specificially excepted by the contrac- 
tor from the operation of the release in stated amounts to be set forth therein. 

Progress partial payments, representing 90 per cent of the esti- 
mated value of the completed work, were made to the contractor by 
the War Department’s disbursing officer, as follows: 
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Dec. 12, 1927, on voucher No. 312_...----.-----_---- pheerindhd ced stach- ceciel 


Total payments to contractor 


The War Department reports that the total amounts expended 
by the United States to complete the work after its abandonment 
by the contractor aggregated $6,988.17. 

Under the terms of the contract, liquidated damages accrued to 
the United States at the rate of $20 per day for the 45 calendar days 
the contract work was delayed in completion, amounting to $900. 

Deducting from the contract price of $44,975 for the work re- 
quired, (1) the $28,884.50 payments made to the contractor, (2) the 
$6,988.17 expenditures made by the United States in completing the 
contract, and (3) the $900 accrued liquidated damages, there remains 
due to the contractor for work performed prior to its default on the 
contract the sum of $8,202.33, representing the balance of the re- 
tained percentages withheld from the contractor, under the terms 
of the contract, until the work was completed and accepted. 

On July 7, 1928, the Aetna Casualty & Surety Company, a surety 
on the contractor’s performance bond, requested this office to with- 
hold payment of any moneys found to be due the contractor on settle- 
ment of the involved contract, pending an adjustment of its liability 
as surety for the payment of certain unpaid claims of laborers and 
material men, as follows: 

The above contract between the Suburban Contracting Company and the 
United States, acting through the Quartermaster General of the Army, was 
entered into May 28, 1927, in the amount of $43,751.00, and the Aetna Casualty 
& Surety Company gave its bond, dated June 7, 1927, in the amount of $21,875.50. 

On or about January 14, 1928, the Government gave the surety notice of 
default of the contractor, and the surety waived its right to complete as surety 
and permitted the work to be completed by the Government. The surety com- 
pany has had presented to it a large number of claims for labor and materials 
alleged to have been furnished the contractor and used in the work, totaling to 


date between five and six thousand dollars. The surety, of course, is liable for 
the payment of labor and material claims. 

The surety is now advised that the work has been completed and final 
voucher has been issued by the Government and is being forwarded to your 
office for direct settlement. I am instructed by the surety to advise you that 
it is proceeding with the investigation of these claims with a view to payment 
of the same in the respective amounts found to be proper obligations against the 
bond, and to request that you take notice of the surety’s rights in the premises 
and withhold payment of the final balance due on this contract until the surety 
has paid the claims and submitted proof to your office of such payment, in 
order that its right of subrogation may be enforced and reimbursement made to 
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the surety company out of the balance now remaining in the hands of the 
Government. 


The performance bond provided: 


Now, therefore, if the principal shall well and truly perform and fulfill all 
the undertakings, covenants, terms, conditions, and agreements of said con- 
tract during the original term of said contract and any extensions thereof 
that may be granted by the Government, with or without notice to the surety, 
and during the life of any guaranty required under the contract, and shall also 
well and truly perform and fulfill all the undertakings, covenants, terms, con- 
ditions, and agreements of any and all duly authorized modifications of said 
contract that may hereafter be -made, notice of which modifications to the 
surety being hereby waived, and if said contract is for the construction or 
repair of a public building or a public work within the meaning of the act of 
August 13, 1894, as amended by act of February 24, 1905, shall promptly make 
payment to all persons supplying the principal with labor and materials in the 
prosecution of the work provided for in said contract, and any such authorized 
extension or modification thereof, then, this obligation to be void; otherwise 
to remain in full force and virtue. 


The involved Government contract for the construction of the 
Army detachment barracks and utilities at the Erie Proving Ground 
is a public work within the meaning of the act of August 13, 1894, 
28 Stat. 278, as amended by the act of February 24, 1905, 33 Stat. 811, 
which provides for the protection of persons furnishing materials and 
labor for the construction of public buildings and works. The courts 
have held that under a performance bond for public buildings and 
work under said statute the obligation has a dual aspect, to wit, first, 
to secure to the Government the faithful performance of the contract, 
and, second, to protect third persons from whom the contractor may 
obtain materials or labor; and that the act was intended to provide 
a security for laborers and material men on which they could rely 
confidently for protection, unless they relinquished the benefit of 
such security by their own dealings with the contractor. United 
States v. National Surety Co., 92 Fed. Rep. 549, Equitable Surety Co. 
v. United States, 234 U. S. 448. Under the conditions of the bond, 
and in view of said statute, the surety becomes bound for perform- 
ance of the work by the contractor in accordance with the stipula- 
tions of the contract and for the prompt payment of moneys due to 
all persons supplying labor and materials to the contractor for the 
work under involved contract. 

In the instant matter the contractor defaulted in performance of 
its contract and the United States was compelled to complete the 
work. However, there appear to have been funds due to the contrac- 
tor which have been withheld under the retained percentage clause 
of the contract until completion of the work, which are more than 
suffiicent to reimburse the Government for its expenditures in com- 
pleting the contract. After payment of the amounts due the Gov- 
ernment, both for necessary expenditures and accrued liquidated 
damages for delays in performance, there remains of the contract 
price for the work the sum of $8,202.33 as balance of the retained 
percentages withheld from the defaulting contractor, 
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It is a well-settled principle of law that where a surety upon a 
contractor’s bond has paid claims it was obligated to pay, if its prin- 
cipal did not, it is entitled to be subrogated to the rights of the la- 
borers and material men so paid from any funds in the hands of the 
Government belonging to the contractor for work performed on the 
involved contract. In this connection, see United States v. National 
Surety Company, 92 Fed. Rep. 549; Henningsen et al. v. United 
States Fidelity and Guaranty Company, etc., et al., 143 Fed. Rep. 810, 
affirmed by the United States Supreme Court, 208 U. S. 404; Prairie 
State Bank vy. United States, 164 U. S. 227; Fidelity & Deposit 
Company of Maryland v. Claiborne Parish School Board, 11 Fed. 
Rep. (2nd series) 404; Fidelity & Deposit Company v. Union State 
Bank, 21 Fed. Rep. (2nd series) 102; and Hardaway v. National 
Surety Company, 211 U. S. 552. 

The law is well established that the retained percentages author- 
ized by a contract to be withheld until completion of the work to be 
done is as much for the indemnity of him who may be a guarantor 
of the performance of the contract as for him for whom it is to be 
performed. Equitably, therefore, the sureties in such cases are en- 
titled to have the sum agreed upon in the contract held as a fund 
out of which they may be indemnified. See Prairie State Bank v. 
United States, supra; Cow v. New England Equitable Insurance 
Company, 247 Fed. Rep. 955; Zn re Scofield Company, 215 Fed. 
Rep. 45. 

The present record herein does not show that the surety on the 
contractor’s performance bond has paid any outstanding indebted- 
ness to material men and laborers under the involved contract. 
However, having ascertained that there are some unpaid claims for 
labor and materials for the payment of which it is liable on the per- 
formance bond, the surety has notified this office to withhold payment 
of the moneys due under the contract until such claims are investi- 
gated and adjusted. The contractor insists that it is entitled to 
the balance of the moneys due for work under the contract. 

Having received the notice from the surety that there are outstand- 
ing unpaid claims of laborers and material men for which it is liable 
on the performance bond, payment of the retained percentages due 
under the contract may not be made without consent of the surety. 
The equities between the surety and the contractor are involved with 
the legal rights of the parties, and in the settlement of such matters 
it has been the practice of this office to require a release executed 
by the contractor and the surety releasing the United States of all 
claims, legal and equitable, arising out of or by virtue of the contract. 
5 Comp. Gen. 995, 999. 

In view of the facts and circumstances in this matter, as herein- 
above set forth, payment to the contractor of the amount found to 
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be due under the contract will be withheld pending the adjustment 
by the contractor of the surety’s equitable lien thereon for payments 
made to laborers and material men for which it was liable under the 
performance bond, and the filing in this office of a release from the 
surety of its claim against said retained percentage funds due to the 
contractor. 


(A-25050) 
ALASKA RAILROAD—CLAIMS FOR DAMAGES ON ACCOUNT OF 
DEATH 


No specific provision having been made by statute for the payment of claims 
for damages on account of death resulting from injury received in a col- 
lision with a car of the Alaska Railroad, the payment of such claims under 
the appropriation made for the maintenance and operation of the railroad, 
providing generally for the “payment of claims for losses and damages 
arising from operation,” is not authorized. 


Comptroller General McCarl to the Secretary of the Interior, November 26, 
1928: 


I have your letter of November 3, 1928, requesting to be advised 
as to what action should be taken by the Alaska Railroad with respect 
to a claim for $5,000 filed against it by Gust Haller on account of the 
death of his wife, Marie Haller, occasioned by being struck October 
27, 1926, by a Brill car on the railroad. 

In the absence of statutory provision therefor a husband has no 
right of action for damages for the wrongful death of his wife. 
St. Louis, Iron Mountain & Southern Railway v. Craft, 237 U. 8. 
648; Michigan Central Railroad Co. v. Vreeland, 227 U. S. 59; 
Stewart v. Baltimore & Ohio Railroad Co., 168 U. S. 445; Mobile 
Life Insurance Company v. Brame, 95 U. S. 754; Pulem v. Jacob 
Dold Packing Co., 182 Fed. Rep. 356; Florida Central & Peninsular 
Railroad Co. v. Sulliwan, 120 Fed. Rep. 799. There appears to be 
no statute giving such right with respect to deaths caused by the 
Alaska Railroad where the deceased was not an employee of the rail- 
road. See in this connection the act of April 22, 1908, 35 Stat. 65, as 
amended, and the act of September 7, 1916, 39 Stat. 742. 

It has been held, also, that the Alaska Railroad can not be sued 
in tort without the consent of the United States. Ballaine v. Alaska 
Northern Railway Company, 259 Fed. Rep. 183. See, also, with re- 
spect to the general rule that the United States is not responsible 
in tort liability unless specifically made so by statute, Bigby v. United 
States, 188 U.S. 400, and 7’he Western Maid, 257 U. S. 419. 

It is noted the claim as presented is not stated as for damages on 
account of injuries, etc., received by the deceased, but for damages 
to the claimant as a result of the death of his wife. In his affidavit 
of February 17, 1928, he states that he has paid all expenses incurred 
by reason of the injury, death, and burial of his wife, with the excep- 
tion of the time she was in the Government hospital for six days 
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from date of injury to date of death. However, no itemized state- 
ment of the expenses alleged to have been thus incurred is given. 
Claimant states, also, that, with his wife, he had spent 10 years hew- 
ing out a home from the wilderness, which home, by reason of her 
death, must be abandoned because claimant can not longer live 
therein; that the personal property accumulated by them has been 
sacrificed as a result; and that the breaking up of claimant’s home, 
the loss of his wife and her companionship entitles him to reasonable 
compensation in the sum of $5,000, which he claims should be paid 
him by the Alaska Railroad for the reason that his wife’s death is 
directly attributable to the negligence, inefficiency, and incompetency 
of the officials and employees in the operation of the railroad. 

There are allegations in the affidavit of the claimant purporting 
to establish the responsibility of the railroad for the injury and 
death of Mrs. Haller, but other data and evidence in the case would 
appear to show that the deceased was at least chargeable with con- 
tributory negligence, if not entirely to blame for the accident. How- 
ever that may be, the primary question is whether or not the claim 
may be paid from funds appropriated for the maintenance and 
operation of the Alaska Railroad, or from other funds, if and when 
its liability for the injury and death of the deceased shall have been 
established. 

Since the completion of the Alaska Railroad, and beginning with 
the fiscal year 1926, the appropriations made for the maintenance 
and operation of the railroad have contained a clause to the effect 
that funds therein appropriated were available for the “ payment of 
claims for losses and damages arising from operations.” See act of 
March 38, 1925, 43 Stat. 1182, and subsequent annual appropriation 
acts for the Department of the Interior. The clause in such appro- 
priations has been construed as making funds available for the pay- 
ment of claims for damages to property and personal injuries arising 
from the operation of the railroad and even to pay for loss of wages 
on account of injuries sustained by a passenger on one of the cars of 
the railroad. Decision October 10, 1927, A-19928. In case of death, 
however, a different situation is presented. The right to recover 
damages for the injuries received by the decedent does not survive 
(see cases cited in second paragraph hereof) and the damages cov- 
ered by the present claim, such as the breaking up of claimant’s home 
and the loss of a wife’s companionship, are too conjectural and re- 
mote from the cause of injury resulting in the death to be considered 
as covered by the losses and damages clause in the appropriation. 
There being no specific law for the payment of damages such as here 
involved, nor any appropriation made available therefor, the in- 
escapable conclusion is that such payment from public funds is not 
authorized. 

The Alaska Railroad should be advised accordingly. 
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(A-24839) 
STORAGE CHARGES—INTERMEDIATE PERIODS 


This decision propounds a method which may be used in determining storage 
charges for intermediate periods, or fractional parts of a month, where the 
storage rates are on a monthly basis. 


Assistant Comptroller General Ginn to Frank T. Newton, United States 
Marshal, November 27, 1928: 


I have your letter of November 13, 1928, which reads: 


On account of the difficulty in deriving at the method of figuring storage in 
this office, I respectfully ask your advice on the following: 

“For example ’’—A storage house agrees to keep all seized cars at the rate 
of $5.00 per month per_ear, and supposing a car was put in storage June 10th 
and sold by me September 2nd. 

Will you please advise me just what the storage would be on the above 
example, also showing the method used. 


In reply you are advised that in a case of storage as set forth in 
your request, from June 10 to August 10 would be two months, and 
from August 10 to September 2 (excluding the last day) would be 
23 days (22 days in August and 1 day in September). Hence the 
computation would be 2-23/31 x $5=$13.71. 


(A-25192) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—REALLOCATION OF 
POSITION TO A LOWER GRADE 


Upon reallocation of a position by the Personnel Classification Board from a 
higher to a lower grade, the initial salary rate properly payable is the 
minimum salary rate of the lower grade in which the position is reallo- 
cated, and any administrative promotion thereafter to a higher salary rate 
in the lower grade depends on the availability of appropriation, the com- 
parative efficiency of the employee, and compliance with the average pro- 
vision. 6 Comp. Gen. 413, distinguished. (See 8 Comp. Gen. 393, also.) 


Comptroller General McCarl to the Chairman of the Federal Trade Commis- 
sion, November 27, 1928: 


Consideration has been given to your letter of November 19, 1928, 
as follows: 


A question has arisen with respect to an action of the commission adjusting 
the salary of C. G. Duganne, an employee of the commission, following an 
action of the Personnel Classification Board. 

The facts briefly are as follows: 

The Personnel Classification Board on January 13, 1927, approved a reallo- 
cation of the position of Mr. Duganne, chief of the administrative division, 
from grade CAF-11 to grade CAF-12. 

On June 29, 1927, the commission received a notification from the Personnel 
Classification Board, dated June 17, 1927, reallocating his position from grade 
CAF-12 to grade CAF-11, such action being based on their own motion. 

On July 6, 1927, the commission took action on the board's reallocation, 
changing his\ salary to $3,800, the minimum of the grade, and authorized pro- 
motion within the grade to $4,600, effective as of June 1, 1927. 

At the time this action was taken by the commission salary payment had 
been made through vouchers #33006 and #33149 for the month of June, 1927, 
in grade CAF-12 at the rate of $5,200 per annum, accordingly a collection 
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voucher was prepared in the sum of $48.25, representing the difference between 
$5,200 and $4,600 for the month of June. Salary payment was made on voucher 
#33352 covering the period July 1 to 15, 1927, in grade CAF-11 at the rate 
of $4,600 per annum. 

It has been contended that the action of the commission changing his salary 
to $4,600, effective as of June 1, 1927, was based on decisions of your office 
which applied to reallocation of positions made on appeals, or as a result of 
change in duties, and as the action of the Personnel Classification Board was 
not based on either, a reduction in salary by the commission would represent 
a retroactive demotion, also a retroactive promotion covering the increase 
from the entrance salary, $3,800 to $4,600. Your decisions covering promotions 
being made prior to the classification act of 1923, and the decision covering 
demotions (A-16986, dated Feb. 14, 1927) held that an action reducing com- 
pensation after service had been performed was ineffective to reduce compen- 
sation for past services. 

A decision is requested as to whether the matter was handled properly, and 
how a refund, if any is due, should be calculated. 

As it is understood that the administrative office acquiesced in and 
approved the action of the board in this case in reallocating the pgsi- 
tion in June 1927, from CAF-12 to CAF-11, the reallocation need 
not now be questioned because apparently made by the Personnel 
Classification Board on its own motion. In this connection see 7 
Comp. Gen. 825. 

It has been held that increases and decreases in salary rates, result- 
ing from the allocation or reallocation of a position, are effective 
from the 1st of the month in which notice of the allocation or re- 
allocation has been received in the administrative office. 6 Comp. 
Gen. 202; id. 355; id. 530. This rule is applicable to reallocations 
from a higher to a lower grade, as well as from a lower to a 
higher grade. Therefore, the reallocation from grade 12 to grade 
11 CAF was effective June 1, 1927. 

The question is presented whether the initial salary rate upon this 
reallocation in grade CAF-11, effective June 1, 1927, was the mini- 
mum-salary rate, $3,800 per annum, the maximum-salary rate, $5,000 
per annum, or some other salary rate in the grade. 

There is no provision of law, either in the classification act as 
originally enacted, or as amended, or in the average provision, 
specifically covering this matter. It is necessary, therefore, to de- 
termine the apparent intent from other provisions of law. The 
fundamental rule is that every new entry into a grade since the 
original adjustments under the classification act shall be at the 
minimum-salary rate of the grade. Rule 6, section 6 of the original 
classification act. Promotions thereafter, within the salary range 
of the grade, depend upon the comparative efficiency of the em- 
ployees, the availability of appropriations, and the application of 
the average provision. Section 7 of the original classification act. 
The only exception recognized by law is upon transfer of employees. 
Exception 3 to the average provision. “Act of May 16, 1928, 45 
Stat. 589. 
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This office held in decision of December 23, 1926, 6 Comp. Gen. 
413, that upon reallocation from a lower to a higher grade there 
need be no loss of salary in order to comply with the average pro- 
vision. ‘The holding was based on the evident general purpose and 
intent of all the exceptions to the average provision, which is to 
save the employee from loss of salary upon change of grade other 
than demotion. 

While the principle was properly applicable in a case showing a 
reallocation upward for the reason that an advance in grade by what- 
ever method would imply an increase in compensation, or at least no 
loss of salary, there is no such implication with respect to a reduction 
in grade by whatever method. 

Therefore, upon a reallocation of a position from a higher to a 
lower grade, the initial salary rate in the lower grade is the minimum 
of said grade, said salary being effective from the 1st of the month 
in which notice of the reallocation is received in the administrative 
office, and subsequent promotions to higher salary rates within the 
grade by the administrative office, effective from and after date of 
administrative approval thereof, would depend upon the compara- 
tive efficiency of the employees, the. availability of appropriations, 
and the restrictions of the average provision. 

Therefore, the proper salary rate for the position held by Mr. 
Duganne, effective June 1, 1927, was $3,800 per annum, the minimum 
salary rate of grade CAF-11. The promotion made by the adminis- 
trative office to $4,600 per annum may not be considered as hav:ng 
been effective until July 6, 1927. Therefore, the employee has been 
overpaid for the period from June 1 to July 5, 1927, inclusive, in an 
amount representing the difference between the salary rate of $3,800 
and $4,600 per annum. His salary should be adjusted accordingly. 

The decision of February 14, 1927, A-16986, cited by you, has no 
application to this matter. 


(A-25123) 


CHILDREN’S BUREAU—TRAVELING EXPENSES OF STATE OFFICERS 


The appropriation “ General expenses, Children’s Bureau” is available for the 
payment of traveling expenses of persons employed in State departments 
of public welfare or similar State agencies to Washington and return 
home for the purpose of attending conferences called by the Children’s 
Bureau in the interest of its work, without the necessity of appointing 
the State officers or employees as special agents of the Government at 
a nominal compensation. 


Comptroller General McCarl to the Secretary of Labor, November 30, 1928: 
Consideration has been given to your letter of November 12, 1928, 
as follows: 


Your decision is requested as to whether the appropriation, “General ex- 
penses, Children’s Bureau,” is available for the payment of traveling expenses 
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and nominal compensation of $1 per annum of persons employed in State 
departments of public welfare or similar State agencies, usually designated 
directors of the child welfare divisions or activities of such departments, who 
may be appointed as special agents in the Department of Labor in comformity 
with the act of March 3, 1917, 39 Stat. 1106. 

The bureau is developing plans for assembling uniform statistics of child 
delinquency, dependency, etc., through the cooperation of the public-welfare 
agencies of the States, and is securing from them other material for its re- 
ports. (See attached excerpts from the Annual Report of the Chief of the 
Children’s Bureau for 1927.) The importance of at least a minimum uni- 
formity in recording for the purpose of determining trends and interpre- 
tation of causes is apparent. 

The accomplishment of this project of mutual interest to the Children’s 
Bureau and the various cooperating States requires the appointment of these 
State representatives as special agents, the transmission of official matter 
under the franking privilege, and attendance at conferences in Washington 
from time to time. At present I desire to call these people to Washington 
to consider plans for securing uniform statistics of dependency and related 
subjects in connection with public provision for dependent and neglected chil- 
dren, and desire to pay their railroad and Pullman fare to Washington and 
return. 

An early decision as to whether or not this can be done from the Children’s 
Bureau appropriation for general expenses will be much appreciated. 


It is understood the question relates only to traveling expenses te 
Washington and return home for the purpose of attending con- 
ferences called in the interest of the work of the Children’s Bureau 
and that it is not proposed to reimburse the State officers or em- 
ployees the cost of their traveling expenses in their own States or 


in the field service generally. 

The appropriation in question, for the current fiscal year, act 
of February 15, 1928, 45 Stat. 108, provides “ For traveling expenses 
cf officers, special agents, and other employees of the Children’s 
Bureau; * * *.” The appropriation provides, also, as follows: 

* * * provided, That appropriations herein made for the Children’s Bureau 
shall be available for expenses of attendance at meetings for the promotion 
of child welfare and for the welfare and hygiene of maternity and infancy 
when incurred on the written authority of the secretary. 

While the appropriation is not specifically available for the ex- 
penditures proposed, it has been held in decision of September 8, 1924, 
4 Comp. Gen. 281, as follows (quoting from the syllabus) : 

Where it is administratively determined that the attendance upon a con- 
ference in Washington called by the Children’s Bureau of State directors who 
administer the maternity and infancy act locally in the different States is 
necessary for the accomplishment of the purposes of the statute, the current 
appropriation providing for the administration of the act under the Children’s 
Bureau is properly chargeable, within the statutory limitations, with the actual 


expenses of transportation and traveling expenses of the States’ directors 
incurred incident to their attendante. 


The instant case is analogous. 

However, to authorize payment of the traveling expenses here 
involved, it is unnecessary to appoint State officers or employees as 
special agents under the Government at a nominal salary. Attend- 
ance at conferences in Washington, D. C., and the forwarding of 
material for data to Washington at the request of the Government 
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would not be prohibited as a volunteer service. See 27 Comp. Dec. 
131, 4 Comp. Gen. 967, 968. If a State officer or employee has mate- 
rial or data necessary for Government use, it is possible there may 
properly be furnished such State officer or employee the depart- 
ment official or penalty envelopes or wrappers for use in forward- 
ing the material, etc., to the Children’s Bureau, but if you have 
doubt whether the official or penalty envelopes and wrappers may 
lawfully be used in connection with the mailing of the particular 
material involved, it is suggested that the facts as to this phase of 
the matter be first fully submitted to the Postmaster General for 
his views. 
The question is answered accordingly. 


Ls (A-24410) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 1928—FIELD SERVICE 

It is within administrative discretion to determine under the provisions of the 

act of May 28, 1928, 45 Stat. 776, that the salary rate of a field-service 

officer or employee should be the same on and after July 1, 1928, as prior 


thereto, but no reduction in compensation solely by reason of adjustments 
under said statute is authorized or required. 


Decision by Comptroller General McCarl, December 3, 1928: 

In the audit of the pay-roll accounts of J. S. Lewis, special dis- 
bursing agent, covering the field service of the Bureau of Prohibition, 
Boston, Mass., there is presented the question as to the rate of pay 
properly payable to Philip Hamlin, assistant prohibition administra- 
tor, for periods on and after July 1, 1928, under the provisions of 
the act of May 28, 1928, 45 Stat. 776, known as the Welch Act. 

The pay rolls for June show that on June 30, 1928, Hamlin was 
receiving salary at the rate of $5,600 per annum. The pay rolls for 
July, 1928, show the same rate of pay for July. The pay rolls for 
August and for the first 15 days of September show the salary rate 
of $5,200 per annum. There was a suspension upon administrative 
examination of accounts for the difference between $5,600 and $5.200 
per annum for July, 1928. 

Under date of November 10, 1928, this office was advised, as follows: 

In the administrative examination of the August, 1928, disbursing account 
of J. 8. Lewis, prohibition administrator, Boston, Mass., suspension was made 
under voucher No. 755 pay roll, Philip Hamlin, assistant prohibition adminis- 
trator, $33.33, covering the difference in the July, 1928, payment of salary at 
the rate of $5,600 per annum and $5,200 per annum. 

It is recommended that the administrative suspension of $33.33 be disre- 
garded in the final audit of Mr. Lewis’s account and that payment of com- 
pensation at the rate of $5,600 be allowed for the following reasons: 

Mr. Hamlin was appointed assistant prohibition administrator, District No. 
1, Boston, Mass., May 15, 1928, grade 12, salary $5,600 per annum, copy of 


which is on file in your office. 
* . * = . * s 
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Under the automatic operation of the Welch Act Mr. Hamlin might have 
been promoted to grade 13. It is the desire of the Bureau of Prohibition, how- 
ever, that he remain in grade 12 and be paid at the rate of $5,600 per annum, 
if this is permissible under the Welch Act and decisions of the Comptroller 
General written pursuant thereto. 

It was held in decisions of November 5, 1928, A-24410, 8 Comp. 
Gen, 229, and November 16, 1928, A-25064, 8 Comp. Gen. 260, that 
administrative adjustments of salary rates of field-service positions 
under section 3 of the Welch Act were to be based on the salary rate 
received June 30, 1928. In the former decision it was further held 
that increases could not exceed that shown in the comparative salary 
schedule for positions in the District of Columbia promulgated in 
decision of June 2, 1928, 7 Comp. Gen. 760, 763. Under this schedule 
the maximum that could have been paid this officer by reason of the 
Welch Act was $6,000 per annum. But the administrative office evi- 
dently has determined that no increase in his salary rate is justified 
by reason of the provisions of the Welch Act. No explanation has 
been made of the reduction effective August 1, 1928, but it is under- 
stood that the reduction was not made for cause, and that it is the 
intention to pay the employee at the rate of $5,600 from and after 
July 1, 1928. 

Adjustments by an administrative office in the salary rates of 
field service positions under the Welch Act are not mandatory, 8 
Comp. Gen. 154, but are entirely for administrative consideration 
and action, 7 Comp. Gen. 804. However, the Welch Act does not 
require or authorize a reduction in the compensation of field-service 
employees. (8 Comp. Gen. 154.) Accordingly, it would appear to 
be proper in this case to continue to pay Mr. Hamlin at the rate of 
$5,600 per annum from and after June 30, 1928. 

The question of whether the position should be considered as in 
field grade 12 or 13 is entirely a matter for administrative considera- 
tion, as there are no statutory classification grades in the field 
service. If, for administrative reasons, it is deemed necessary or 
advisable to consider this position in field grade 12, this office will 
interpose no objection thereto. 

Action in the audit will be taken accordingly. 


(A-25240) 


ACCOUNTS—SPECIAL FUNDS—UNCLAIMED REFUNDS— 
GEOLOGICAL SURVEY MAPS 


Funds representing refunds due purchasers of Geological Survey maps which 
have remained in the special deposit account of the disbursing clerk of the 
Department of the Interior for several years should be deposited to the credit 
of a special fund account to be established on the books of the Treasury 
and of the General Accounting Office and held in trust for the payment of 
claims if and when submitted by the depositors. 
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Comptroller General McCarl to the Secretary of the Interior, December 3, 
1928: 


I have your letter of November 20, 1928, as follows: 


When the office of disbursing clerk of the Geological Survey was abolished, 
by order of the Secretary of the Interior, July 1, 1917, and the duties taken 
over by the chief disbursing clerk of the department, there was in the hands 
of the former a number of cash refunds to purchasers of maps, published 
by the Survey, which, although having been mailed to the last known address 
of each, had been returned, unclaimed. It was the practice of said officer 
to make such refunds in cash or stamps. The aggregate amount, $20.15, was 
deposited by the then chief disbursing clerk—George W. Evans—in his special 
deposit account as unclaimed moneys “Sale of Maps, Geological Survey,” and 
later passed to the credit of the present incumbent in his special-deposit account. 

There is a record of the names of twenty-two of these remitters, totaling 
$18.20; but there is no record of the name or names covering the balance 
of $1.95. 


Will you please advise this department whether or not, in view of the number 
of years these small amounts have remained unclaimed, the chief disbursing 
clerk may cover the same into the Treasury to the credit of miscellaneous 
receipts; and if not what disposition he may make of the same in order to 
clear his account. 

It is assumed the proper steps have been taken by your department 
to dispose of the funds in question, and that efforts to locate the 
persons entitled to these refunds have failed. 

As to the amount of $1.95 since the name of the person or persons 
remitting the same is not known, and the amount can not, therefore, be 
identified, there appears to be no question that it should be deposited 
and covered into the Treasury as miscellaneous receipts, under a 
proper receipt heading such as that used for covering receipts for 
the sale of Geological Survey maps. 

With respect to the item of $18.20 since the names of the remitters 
are known and the funds, although in small proportions, belong to 
them a covering of the same into the Treasury as miscellaneous re- 
ceipts is not a proper disposition thereof. The amount should be 
deposited into the Treasury and placed to the credit of a special 
fund to be established on the books of the Treasury and of this office, 
there to be held for the payment of claims therefor if and when filed 
by the persons entitled thereto. The title of the fund may be desig- 
nated as “ Unclaimed moneys of individuals whose whereabouts are 
unknown,” and there should be furnished when the deposit is made a 
list of the remitters showing the amount due each and the last address 
of record. (See 7 Comp. Gen. 355.) 

The special fund thus established may be used also by the disburs- 
ing clerk of your department to dispose of similar funds which have 
remained unclaimed in his special-deposit account for several years 
subsequent to 1917, and the same procedure followed with respect to 
the furnishing of a record of the depositors. 
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DISABILITY COMPENSATION—COMPUTATION OF, WHERE 
EMPLOYEE RECEIVED EXTRA PAY FOR NIGHT WORK 


The extra pay received by an employee in the Postal Service for night work 
during regular working hours at night is not “overtime pay” within the 
meaning of section 12 of the employees’ compensation act of September 7, 
1916, 39 Stat. 746, but should be regarded as a part of the regular monthly 
pay of the employee on the basis of which disability compensation is to 
be computed. 


Comptroller General McCarl to the Chairman of the United States Employees’ 
Compensation Commission, December 5, 1928: 


Consideration has been given to your letter of November 21, 1928, 
as follows: 


Under the provisions of the act of September 7, 1916 (39 Stat. 746), compensa- 
tion payable to an injured employee is based upon the monthly pay of such 
employee at the time of injury. Section 12 of the act provides: 

“That in computing the monthly pay the usual practice of the service in 
which the employee was employed shall be followed. Subsistence and the value 
of quarters furnished an employee shall be included as part of the pay, but 
overtime pay shall not be taken into account.” 

The decision of your office dated June 8, 1928, in which it was held that 
additional pay for night work allowed to employees in the Postal Service under 
the act of May 24, 1928 (c. 725, 45 Stat.), is in the nature of a bonus and does 
not constitute a part of the basic pay, raises a question with respect to the 
determination of the monthly pay of an injured employee entitled to compensa- 
tion under the act of September 7, 1916. 


Your decision is, therefore, requested as to whether additional pay for night 
work shall be considered overtime pay as that term is used in the section 
quoted and thus excluded from the computation of an injured employee's 
monthly pay or whether the total amount received by an employee for night 
work during regular working hours at night shall be taken as his regular 
monthly pay. 


The decision of June 8, 1928, 7 Comp. Gen. 778, to which you refer, 
considered the status of extra pay for night work authorized for 
postal employees with relation to the phrase appearing in the civil 
retirement act “basic salary, pay, or compensation.” It does not 
necessarily follow, because extra pay for night work may not be 
considered as “ basic salary, pay, or compensation ” of a position, as 
held in the mentioned decision, that such extra pay for night work is 
“overtime pay ” within the meaning of the employees’ compensation 
act. 

In the absence of any provision to the contrary, the term “ over- 
time pay ” should be given its usual meaning, which is, pay for time 
worked in addition to regular working hours fixed by law or regula- 
tion, either during the day or night. The extra pay authorized for 
night work is not overtime pay but is additional pay authorized for 
work at night during regular working hours fixed by law or regula- 
tion. Usually overtime work is irregular, whereas night work in the 
Postal Service is usually regular. The amount of disability com- 
pensation under the employees’ compensation act is required to be 
determined on the basis of the reduced earning capacity. See sec- 
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tion 6 of the original statute, and as amended by the act of February 
12, 1927, 44 Stat. 1086, and section 13 of the original statute. All 
employees who are able to work during the day may not be able to 
work at night. Hence, it may be said that a night worker has a 
greater earning capacity than a day worker in the same position. 

In view of these considerations, I am constrained to hold that extra 
pay for night work during regular working hours in the Postal 
Service is not overtime pay within the meaning of section 12 of the 
employees’ compensation act, but should be regarded as a part of the 
regular monthly pay of the employee on the basis of which disability 
compensation is to be computed. 

The question submitted is answered accordingly. 


(A-25273) 
POSTAL SERVICE EMPLOYEES—SICK AND ANNUAL LEAVE 


Under the act of May 17, 1928, 45 Stat. 595, providing for the granting of sick 
and annual leave to employees of the Postal Service, the fact that an em- 
ployee may have been recently appointed does not affect his rights to the 
leave benefits under the act, except as may be provided by administrative 
regulations. : 

In so far as sick leave, under the act of May 17, 1928, 45 Stat. 595, is con- 
cerned, such leave shall be cumulative at the rate of 10 days a year, and an 
employee entitled to unused sick leave under section 11 of the act of Feb- 
ruary 28, 1925, 43 Stat. 1064, may be given credit on July 1, 1928, the ef- 
fective date of the act of May 17, 1928, for such accrued unused sick leave 
not in excess of 30 days and thereafter 10 days a year as provided by the 
new law. (Amplified by 8 Comp. Gen. 348.) 


Comptroller General McCarl to the Postmaster General, December 5, 1928: 
I have your letter of November 26, 1928, as follows: 


The act of May 17, 1928, provides that— 

“Employees in the Postal Service shall be granted fifteen days’ leave of 
absence with pay exclusive of Sundays and holidays, each fiscal year, and sick 
leave with pay at the rate of ten days a year, exclusive of Sundays and holidays, 
to be cumulative, but no sick leave with pay in excess of six months shall be 
granted during any one fiscal year. Sick leave shall be granted only upon 
satisfactory evidence of illness in accordance with regulations to be prescribed 
by the Postmaster General.” 

As the act of May 17, 1928, as quoted in part does not contain the provision 
included in the act of February 28, 1925, that“ The fifteen days’ leave shall be 
credited at the rate of one and one-quarter days for each month of actual 
service,” and as neither of the acts has any specific stipulation whether sick 
leave must accrue before it may be granted, the matter is presented to you 
with the request for your decision whether either annual leave or sick leave, 
or both, may be granted an employee to the full extent authorized by law 
without regard to the fact that the employee may have been recently appointed. 


There is nothing in section 11 of the act of February 28, 1925, 43 
Stat. 1064, as amended by the act of May 17, 1928, 45 Stat. 595, re- 
quiring any particular length of service to entitle an employee of the 
Postal Service to either annual or sick leave provided for therein. 
Therefore, in the absence of an administrative regulation on the sub- 
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ject, the fact that an employee may have been recently appointed 
would not preclude the granting of the full periods of leave author- 
ized. However, under both the act of 1925 and that of 1928, sick 
leave accrues and is cumulative at the rate of 10 days a year with a 
limitation under the law of 1925 to 30 days in any one fiscal year 
and to six months under the act of 1928. In the case of an appoint- 
ment subsequent to July 1, 1928, no sick leave accrued under the law 
of 1925, and the employee would be entitled under the act of 1928, 
to only 10 days a year beginning from the date of his appointment; 
but where an employee was in the service prior to July 1, 1928, and is 
entitled to unused accrued sick leave under the act of 1925, such un- 
used portion not in excess of 30 days may be credited to the employee 
together with the 10 days for the year beginning July 1, and, there- 
after, sick leave would accrue at the rate of 10 days a year cumulative 
except that not more than six months’ sick leave with pay may be 
granted in any one fiscal year. See decision of March 16, 1925, 
A-8394. 

The question submitted is answered accordingly. 


(A-24542) 
CONTRACTS—DEFAULT—DAMAGES—RECLAMATION SERVICE 


Where a contractor breaches his contract with the United States for work 
in connection with the reclamation fund, the damages, if any, collected 
on account of such breach, are to be credited as a miscellaneous receipt 
and not to the reclamation fund. 


Comptroller General McCarl to the Secretary of the Interior, December 7, 

1928: 

There has been received, presumably by your direction, a letter 
dated November 15, 1928, from the Commissioner of the Bureau of 
Reclamation, Department of the Interior, requesting that the sum of 
$48 collected in settlement US-2650-I, dated November 14, 1928, of 
the account of J. C. McMillan, under contract No. I-16-R-199, dated 
April 16, 1928, be deposited to the credit of “ Reclamation Fund ” 
instead of being credited as a miscellaneous receipt in the Treasury, 
and in support thereof, there is cited 12 Comp. Dec. 733. 

It is shown that J. C. McMillan entered into the contract of April 
16, 1928, for the delivery of a quantity of sand and gravel to the 
Reclamation Service at Island Siphon on the north bank of the Rio 
Grande River and that the sand and gravel were for use in a recla- 
mation project. After delivery of 40 cubic yards of gravel at the con- 
tract price of $48, McMillan defaulted under his contract and it was 
necessary to secure the sand and gravel elsewhere. The cost of the 
remaining contract quantity of sand and gravel under the contract of 
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April 16, 1928, would have been $996, and the cost of securing it 
elsewhere was $2,130, or an excess cost of $1,134. There was credited 
against the excess cost the sum of $48 due McMillan and he is to be 
charged with the balance of $1,086. The credited item of $48 was 
certified for deposit in the Treasury as a “ miscellaneous receipt, 
assessments, and reimbursements.” 

The reclamation fund was established by the acts of June 17, 1902, 
82 Stat. 388, as amended by the act of June 12, 1906, 34 Stat. 259, 
August 13, 1914, 38 Stat. 690, and June 12, 1917, 40 Stat. 149. The 
act of 1902 provided that moneys received from the sale and dis- 
posal of public lands in certain western States and the surplus of 
fees and commissions in excess of allowances to registers and receivers 
and certain proceeds set aside for educational and other purposes, 
should constitute a special fund in the Treasury to be known as the 
“Reclamation Fund” to be used in the examination, survey, etc., of 
irrigation work in the arid and semiarid lands in the said States 
and Territories. The act of June 25, 1910, 36 Stat. 836, required the 
reclamation fund to be devoted exclusively to the completion of work 
on reclamation projects and there have been provisions from time to 
time for replenishment of said fund. The act of June 12, 1917, 
provided that: 

All moneys heretofore or hereafter refunded or received in connection with 
operations under the reclamation law, except repayments of construction and 
operation and maintenance charges, shall be a credit to the appropriation for 
the project or operation from or on account of which the collection is made, and 


shall be available for expenditure in like manner as if said sum had been 
specifically appropriated for said project or operation. 


It appears to be contended that the damages of $1,134, including 
the collected item of $48, should be deposited in the Treasury to the 
credit of the reclamation fund instead of to the general fund in the 
Treasury in accordance with section 3617, Revised Statutes. 

The decision in 12 Comp. Dec. 733 is not apropos. It was held in 
that decision that the proceeds of sales of property belonging to the 
Reclamation Service, required by the act of March 3, 1905, 33 Stat. 
1082, to be deposited to the credit of the reclamation fund, should 
not be deposited as a miscellaneous receipt. The present case does 
not involve a sale of property belonging the Reclamation Service. 
It arises out of a breach of contract with the United States. While 
it is true that the contract was in connection with the Reclamation 
Service, it is equally true that the cost of any proceedings to collect 
damages sustained because of the failure of the contractor to cumply 
with the terms of his contract would not be chargeable to the reclama- 
tion fund. Even if it were not for the terms of the statute establish- 
ing the reclamaion fund and which does not provide that damages 
sustained by the United States on the breach of a contract, if and 
when collected, shall be credited thereto, it is obviously improper to 
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credit said fund with damages collected and not charge it with the 
expense of collecting such damage. 

The action heretofore taken in crediting the item of $48 to miscel- 
laneous receipts appears proper and is affirmed. 


(A-25175) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 1928—OFFICE OF RECORDER OF DEEDS, DISTRICT OF 
COLUMBIA 


There was no authority under the provisions of the act of May 28, 1928, 45 Stat. 
776, for the action of the recorder of deeds of the District of Columbia, in 
first reducing the compensation of the personnel of his office, effective July 
1, 1928, and then computing the automatic salary increases authorized by 
said statute effective July 1, 1928, on the reduced salary rates fixed by the 
administrative office, the net result being the payment of the same salary 
rate, or a lower salary rate on and after July 1, 1928. The salary rates 
of the entire personnel of said office are required to be properly adjusted 
as of July 1, 1928, to grant the automatic increases authorized and required 
by law, and a supplemental pay roll should be submitted to the General 
Accounting Office for audit. 


Comptroller General McCarl to the Recorder of Deeds of the District of 
Columbia, December 7, 1928: 


In the audit of pay-roll accounts covering the office of the recorder 
of deeds of the District of Columbia, there is presented the legality 
of adjustments as of July 1, 1928, in the salary rates of employees 
in your office, under the provisions of the act of May 28, 1928, 45 
Stat. 776, known as the Welch Act. 

The pay rolls for June and July, 1928, show that with respect to 
most of the personnel the same salary rate was paid on and after 
July 1, as prior thereto; that in some instances there was a net pro- 
motion of one salary rate in a grade; and that in other instances 
there was an actual reduction or demotion. 

Evidently the procedure on which this result was accomplished 
was, first, to attempt to give the employee a demotion effective July 
1, 1928, to a lower salary rate in his grade as established under the 
classification act of 1923, then to allow the automatic increase author- 
ized and required by the Welch Act to operate on the reduced rate, 
and then, in some cases, to give a promotion in an amount necessary 
to bring the salary rate up to that received prior to July 1, 1928, or, 
in a few instances, one salary rate above the rate previously received. 
This procedure was not only contrary to the spirit and intent of the 
provisions of the Welch Act, but was in direct contravention of the 
law. The net result apparently would be but a small increase, if any, 
in total personnel payments for the fiscal year 1929, over that for 
the fiscal year 1928, although the same amount was appropriated for 
the two fiscal years, to wit, $96,000, and a proposed submission for 
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deficiency under the Welch Act in an amount greater than author- 
ized. The reason or theory on which this action was taken is not 
entirely clear, but the evident effect was to maintain approximately 
the same salary rates at the expense of a deficiency under the Welch 
Act in order that the regular appropriation for the current year 
might gain thereby, possibly to take care of promotions made during 
the latter half of the fiscal year 1928, for continuance of which dur- 
ing the fiscal year 1929 there might not otherwise have been sufficient 
funds. For appropriations covering the two fiscal years in question, 
see acts of March 2, 1927, 44 Stat. 1801, and May 21, 1928, 45 
Stat. 649. 

In decision of June 25, 1928, 7 Comp. Gen. 808, applicable to posi- 
tions in the District of Columbia, it was held as follows: 

The adjustment in salary rates under the act of May 28, 1928, 45 Stat. 776, 
amending the classification act of 1923, known as the Welch Act, is to be based 
on the grade and salary rate held June 30, 1928. Any allocation, reallocation, 
or change in salary rate in a grade, effective after July 1, 1928, is not for con- 
.Sideration in making the adjustments required to be made under the Welch Act 
as of July 1, 1928. Therefore, adjustments under the Welch Act should be made 
on the basis of the existing grade, on the effective date of the act, which is 
July_1, 1928, under the provisions of section 5, before any change of grade is 
made resulting from a reallocation effective thereafter. 

As the facts in the submission on which that decision was based 
related only to reallocations effective during July, 1928 (see also de- 
cision of July 28, 1928, 8 Comp. Gen. 40, 42), the general rule therein 
stated that adjustments in salary rates under the Welch Act were 
“to be based on the grade and salary rate held June 30, 1928,” was 
not specifically applied to changes in salary rates within a grade 
made effective by the administrative office on July 1, 1928, the same 
date the automatic provisions of the Welch Act were effective. But 
the general rule was stated clearly and definitely enough to have 
caused no confusion or doubt in the matter. The rule was intended 
to apply to cases where there were salary increases or decreases 
within a grade made effective by the administrative office July 1, 
1928, that is, such increases or decreases were not to enter into the 
adjustments under the Welch Act which were required to be based 
solely on the grade and salary rate held June 30, 1928, to be com- 
puted in accordance with the comparative salary schedule promul- 
gated in decision of this office dated June 2, 1928, which was prefaced 
by the following explanatory statement: 


The comparative salaries, effective July 1, 1928, for all positions in the Dis- 
trict of Columbia, on the basis of the rate received June 30, 1928, are as 
follows: 

With these two decisions issued in June, prior to the effective 
date of the Welch Act, stating that the salary rate on June 30, 1928, 
was to be the basis for the automatic increases under the Welch 
Act, there should have been no doubt in the matter such as is ex- 
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pressed in your letter dated November 13, 1928, wherein the state- 
ment is made that the action of the Recorder of Deeds was based 
upon an informal opinion by a representative of this office to the 
effect that the salary rate effective July 1, 1927, rather than that 
held June 30, 1928, was to control. In this connection your atten- 
tion is invited to decision of this office dated June 9, 1925, 4 Comp. 
Gen. 1024, holding as follows (quoting from the syllabus) : 


Opinions expressed orally by officers and employees of the General Account- 
ing Office are not authorized, do not constitute official action, and can not 
under any circumstances be recognized as controlling the action of the office 
on any matter that may come before it for official determination. 

It is not understood on what theory the conclusion could have been 
reached that the salary rate effective July 1, 1927, should be the basis 
for the Welch Act adjustments which were to be made effective 
July 1, 1928. 

With respect to the administrative action purporting to make 
reductions in salary rates as of July 1, 1928, your attention is invited 
to the following provision from section 9 of the original classifica- 
tion act of March 4, 1923, 42 Stat. 1491: 


Reductions in compensation and dismissals for inefficiency shall be made 
by heads of departments in all cases whenever the efficiency ratings warrant, 
as provided herein, subject to the approval of the board. 

It is understood that in none of the cases here under consideration 
was demotion made for inefficiency or with the approval of the 
Personnel Classification Board. In the absence thereof, or of a 
reduction in the total amount appropriated for personnel, there was 
no authority for the demotions as indicated on the pay rolls. Your 
attention is invited, also, to the saving clause in section 1 of the act 
of May 28, 1928, known as the Welch Act, “ That nothing contained 
in this Act shall operate to decrease the pay of any present employee.” 
It would appear, therefore, that the administrative action was 
unlawful. 

You are advised, therefore, that the salary rates of all employees 
under the office of the recorder of deeds should be readjusted effective 
as of July 1, 1928, and to continue effective thereafter, in accordance 
with the decisions of this office; and that only the proper amounts of 
increases directly resulting from the Welch Act should be submitted 
to the Congress under the Welch Act for a deficiency appropriation. 

For assistance in making the proper adjustments, the following 
examples, taken from the pay rolls for June and July, are given: 
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Welch Act 
Rate deficiency 


. Recorder of deeds: 
June 30, 1928 CAF-12 | $5, 600 
oaly ©, :Baaes Ose as es SSR CAF-13 | 6,000 
. First deputy recorder: 
June 30, 1928 3, 500 
July 1, 1928 Ne 3, 700 
. Second deputy recorder: 
June 30, 1928 2, 900 
July 1, 1928 7 * Tt eee 
(The above three officers were given no net 
increase in compensation, but it was ree 
to charge the amounts as indicated to the 
deficiency.) 
. Ida Jenkins Strachan: 
June 30, 1928 
July 1, 1928 
(This employee’s net increase of $60 per 
annum was correct, but it was proposed to 
charge $120 to the deficiency.) 
. Ruby B. Cave: 
June 30, 1928 
July 1, 1928 
(The net increase given this employee was 
only $60 and should have been $120.) 
. Romeo W. Horad: 
June 30, 1928 
July 1, 1928 
(The roll showed this employee as reduced 
to $1,620 effective July 1, 1928, a net loss of 
$60, although it was proposed to charge $60 
to the deficiency.) 


If you are in doubt as to the proper adjustment in any particular 
case, the same should be specifically submitted to this office for de- 
cision. Supplemental pay rolls pursuant to this decision should be 
submitted to this office for audit. 


(A-24857) 


GENERAL AVERAGE—ARMY TRANSPORT SHIPMENTS—FIRE AT 
SEA—INSURANCE—SUBROGATION 


Where supplies for the Government of the Philippine Islands and the Manila 
Railroad Co. (a Philippine Government-owned corporation) were trans- 
ported from the United States to the Philippine Islands on a United States 
Army transport, without charge and at the risk of the owners, the United 
States incurred no liability for a general average contribution to cover 
damages to said shipments resulting from fires aboard the vessel; and the 
underwriter, upon payment of said damages under policies of insurance 
carried by the owners, could have no valid claim against the United States, 
by right of subrogation, for reimbursement of any part of such payments, 


Decision by Comptroller General McCarl, December 10, 1928: 
The Atlantic Mutual Insurance Co. applied October 3, 1927, for 
review of settlement No. 0187408, dated May 28, 1928, disallowing its 
66677 °—29——_20 
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claim for $48,099.40 alleged to be due for contribution in general 
average, by way of subrogation, as reimbursement of insurance 
moneys paid to the Government of the Philippine Islands and the 
Manila Railroad Co. (a Philippine Government-owned corporation) 
to cover fire losses sustained on certain of their property while being 
transported from the United States to the Philippine Islands in 
December, 1918, on the U. S. Army transport Logan. 


In its application for review of the said settlement, the claimant 
states : 


Prior to the sailing of the said transport from San Francisco, the Atlantic 
Mutual Insurance Company had issued policies of insurance to H. L. Hershey, 
as purchasing agent in the United States for the Government of the Philippine 
Islands, and to H. L. Hershey, as purchasing agent of the Manila Railroad 
Company, respectively, insuring all shipments of goods against marine perils, 
including fire; these policies, of course, automatically covered the shipments in 
question. Thereafter, the Atlantic Mutual Insurance Company made payment 
of losses as claimed under those policies, on the shipments in question, as 
follows: On September 17, 1919, $3,263 was paid to “ L. H. Camfield, disbursing 
officer,” for account of the Government of the Philippine Islands at Washington, 
D. C.; on April 16, 1920, $25,000 was paid on account to “ C. F. Brown, disbursing 
officer” for account of the Government of the Philippine Islands, and on April 
12, 1921, $10,734.02 was paid to “C. F. Brown, disbursing officer” in payment 
of the balance owing under both policies for losses by reason of the facts 
aforesaid. On said sum of $10,734.02, $1,407.22 was for account of the Manila 
Railroad Company and the balance of $9,326,80 was for account of the Govern- 
ment of the Philippine Islands. The aforesaid sums constituted payment in full 
of all losses claimed by each of said assured under said policies. 


With reference to the matters involved in the pending claim the 
Quartermaster General, War Department, under date of March 1, 
1928, submitted to the Chief of Finance a report and recommendation 
as follows: 


1. The claim of the Atlantic Mutual Insurance Company has its inception in 
a fire which occurred on the U. S. A. T. “Logan” in December, 1918, while 
same was en route from San Francisco to Siberia and the Philippine Islands. 

2. The above transport was owned and operated by the United States and 
was used exclusively for Government business, primarily the carrying of U. 8. 
Government supplies and U. 8. Army personnel with their authorized allowance 
of baggage on change of station. 

8. On December 5, 1918, the vessel sailed from San Francisco loaded with 
cargo consigned to Vladivostok, Siberia, and the Philippine Islands. In ad- 
dition to U. 8S. Government supplies, there was being transported, free of 
charge, certain Red Cross supplies, and cargo belonging to the government 
of the Philippine Islands and the Philippine Island government-owned Manila 
Railroad. The total value of the cargo carried for the government of the 
Philippine Islands was $191,629.80. Of this amount $20,365.04 was the prop- 
erty of the Manila Railroad Company and $83,000.00 was Philippine Gov- 
ernment specie. 

4. At 8.30 p. m., on December 16, 1918, when the transport was about 700 miles 
northwest of Honolulu, fire was discovered in lower hold No. 1, which hold 
was loaded full with cargo bound for Vladivostok and Manila. In order to 
extinguish the fire it was necessary to flood the hold by hose from the deck, 
and from the bottom through the bilge pipes. Steam was also used. The 
cargo in this hold was badly damaged by fire and water, and parts of it had 
all identifying marks destroyed. On the morning of December 18th, after the 
fire had been extinguished, much of the burned cargo, which was damaged to 
such an extent as to be considered worthless, was thrown overboard and the 
transport proceeded on its way. On December 22nd fire broke out again and 
same was not completely extinguished until December 23rd at which time 
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additional burned cargo was thrown overboard. Because of the fact that 
cargo consigned to Vladivostok was frozen and covered with ice, none was 
delivered at that port. 

5. A board of officers, appointed at sea to determine the origin of the fire, 
found that same was due to spontaneous combustion caused by linseed oil 
coming in contact with Red Cross packages of cotton bandages and cotton 
mattresses stowed in close proximity to the oil and paint. A second board of 
officers was convened after the transport arrived at destination to determine 
the cause of the fire and the extent of damage to the cargo. This board 
verified the findings of the previous board that the fire was caused by spon- 
taneous combustion, and further found that same was due to the negligence 
of no one. The board determined that the value and ownership of the prop- 
erty damaged and destroyed was as follows: 


Lost Damaged Total 


| 
$4, 405.72 | $4,128.78 | $8, 534. 50 


335, 81 484. 61 
Medical Corps. 1, 655. 85 


Signal Corps 140. 00 
Government of Philippine Is 28, 276. 78 ; 
Private property 279. 25 1, 448. 46 1, 727. 71 


6. The private property listed pertained to U. S. Army personnel, and as 
losses sustained by officers and enlisted men of the Army are fully covered by 
regulations, these items should not have been taken into consideration in the 

average adjustment statement. 

7. No formal claim against the United States has been filed by the Govern- 
ment of the Philippine Islands, the Red Cross, or the Manila Railroad Com- 
pany for losses sustained. 

8. The cargo owned by the government of the Philippine Islands and the 
Manila Railroad Company, on which there is an alleged loss of $39,207.73, was 
covered by insurance with the Atlantic Mutual Insurance Company. It appears 
that the above company paid the Government of the Philippine Islands and the 
Manila Railroad Company, through their purchasing agent in the United States, 
the sum of $38,997.02 in full settlement of their losses, and it now seeks to 
recover from the United States, through general average adjustment, the sum 
of $48,099.40. 

9. The records were submitted to the judge advocate of maritime affairs, 
Hoboken, N. J., who convened a board of officers to inquire into, fix respon- 
sibility for, and report upon the fire. After fully investigating the matter this 
board concurred in the findings of the previous boards as to the origin of the 
fire, and concluded that the War Department was not liable for contribution in 
general average, and that the Atlantic Insurance Company had no valid claim 
against the United States. 

10. The case was then referred to the Judge Advocate General for opinion. 
The Judge Advocate General did not concur in the conclusion of the above 
board and in accordance with his recommendation the services of Johnson & 
Higgins, adjusters, were secured to prepare a general average statement. The 
statement of these adjusters is inclosed herewith. 

11. Inasmuch as none of the cargo was thrown overboard until after the 
fire had been extinguished, it could not have been sacrificed to save the vessel 
or other cargo, and the burned cargo certainly can not be considered as having 
been sacrificed. The only property that can be said to have been sacrificed was 
that damaged by salt water. This, it is shown, was sold in bulk after it had 
been stored for a period of more than seven months. The price received for 
the damaged cargo was admittedly much below what could have been received 
had the property been disposed of immediately after it arrived at destination. 

12. It is the opinion of this office that the Atlantic Insurance Company has 
no right to the allowance claimed under general average, and it is recommended 
that its claim be disapproved. 


The general average statement, dated December 31, 1926 (eight 
years after the fires occurred), prepared by Johnson & Higgins, 
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adjusters, referred to in paragraph 10 of above-quoted report, sets 
forth their adjustment of the losses resulting from the fires on the 
said U. 8. Army transport Zogan in December, 1918, as follows: 

U. 8S, War Department, as owner of cargo, to pay__--_---_--------. $19, 971. 81 


U. S. War Department, as owner of the transport, to pay. _.---_- 22, 213. 88 
American National Red Cross, as owner of cargo, to pay 


AFI io ii whbdnsitndiniatbtimenaddpinivige~ 


Government of Philippine Islands, as owner of cargoes, to receive_._ 48, 099. 40 
Col. S. E. Allen, C. A. Corps, as owner of personal property, to 


; nella lia cal a neanale dp ltlineintaminiatiesigienbtien 1, 42. 25 
Knute A. Johnson, warrant officer, as owner of personal property, to 
I cx sr-oiollicehae dea lid areatase teqenhecllpatnicsniioniig totcornhprannnindenetinsacanpentnmineninieynes 644. 76 
Johnson & Higgins, average adjusters, to receive for services and 


a th acid hare a cisigs genase eeenabilintaen moe 2, 365. 12 
Settling agents to receive commissions for collecting and settling 
I a aceeeenae pein sisenseibsicarancaamamabtnabin 1, 821. 82 































Cee ea lta 54, 360. 35 


) 
The claimant contends that as it paid to the government of the 
Philippine Islands and to the Manila Railroad Co. (a Philippine 
government-owned corporation) its full liability under the policies 
of insurance to cover the losses sustained by fire and water on their 
cargoes while same were being transported from San Francisco to 
| Manila on the U. S. Army transport Logan, in December, 1918, it is 
subrogated to the rights of the insured and entitled to receive said 
$48,099.40 contribution in general average found to be due them 
| by the adjusters, as above set forth. 
General average is a contribution by the several interests engaged 
in a maritime adventure to make good the loss of one of them for 
: voluntary sacrifices of part of the ship or cargo to save the residue 
| of the property and/or the lives of those on board from an impending 
: peril, or for extraordinary expenses necessarily incurred for the com- 
mon benefit and safety of all the interests in the adventure. The 
| right to contribution is based upon the principle that whatever is 
sacrificed for the common safety of the associated interests shall be 
made good by all the interests which were exposed to the common 
peril, and were saved from the common danger by the sacrifice. The 
spirit and intendment of the law of contribution in general average is 
to place the persons interested, as near as may be, in the same rela- 
tive position which they occupied before the peril was met. The 
obligation to contribute in general average rests upon the vessel, the 
cargo, and the freight, and the owners of such interests. (See 32 
“ Cyc.” 372 et seg. and cases therein cited.) 

The law of general average has no application to a case such as 
the one here under consideration, where a United States Army trans- 
port, on a voyage from the United States to the Philippine Islands, in 
addition to its cargo of supplies for the United States Army, also 
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transported free of charge and at the risk of the owners certain sup- 
plies for the government of the Philippine Islands, the Manila Rail- 
road Co., and the American National Red Cross. 

The United States Army transport service consists of many ocean- 
going vessels, owned by the United States, which are maintained and 
operated by the Quartermaster Corps, War Department, for the 
transportation of United States troops, animals, and supplies for 
the United States Army. Regular schedules of sailings are main- 
tained to the departments occupied by the Army outside the con- 
tinental limits of the United States. During the period that the 
American Expeditionary Forces were in foreign countries, during 
and after the World War, available cargo space on Army trans- 

orts not required for shipments of Army supplies frequently was 
allotted to the War Department’s Bureau of Insular Affairs, which 
bureau is charged with the purchase and shipment of supplies for 
the Philippine Islands and Porto Rico, in order to expedite such 
equipment of supplies to these islands, and to the American National 
Red Cross for shipment of supplies for use in its foreign relief 
work. The Army transport Logan, on its voyage from San Fran- 
cisco to Manila, in December, 1918, carried a cargo consisting of 
various kinds and quantities of supplies for the Quartermaster 
Corps, Ordnance Department, Medical Corps, and Signal Corps 
of the United States Army; also, certain personal property for 
officers and men of the Army; also, certain supplies for the Ameri- 
can National Red Cross; also, certain supplies for the govern- 
ment of the Philippine Islands and the Manila Railroad Co. (a 
Philippine government-owned corporation). The supplies thus 
transported by the Zogan on said voyage for the American 
National Red Cross, the government of the Philippine Islands, and 
the Manila Railroad Co., were carried by said United States Army 
transport free of charge and solely for the convenience and benefit 
of the shippers, and at their risk. Such risks on the cargoes owned 
by the government of the Philippine Islands and the Manila Rail- 
road Co. were covered by marine and fire insurance policies with 
claimant insurance company under which the said insured establish- 
ments subsequently were paid $38,997.02 for the fire losses sustained 
as a result of fire and water damages to their said shipments. 

In marine and fire insurance the rule is well settled that by the 
payment of a loss, total or partial, under a valid policy the under- 
writer becomes, by operation of law and without an assignment or 
transfer, subrogated to all the rights of the insured in regard to that 
loss. From the very nature of the contract of insurance as a contract 
of indemnity the underwriter on payment of the loss is entitled, by 
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way of salvage, to the benefit up to the amount of its payments, of 
anything that may be received either from the remnant of the goods 
or their proceeds, or from damages which may be paid by third 
persons on account of such loss, including general average contribu- 
tions. The underwriter becomes subrogated to all causes of action 
which the insured may have against any third person for causing the 
loss, such as the right to recover for injuries sustained in a collision. 
But he stands in no relation of contract or privity with such third 
person and can have no right of recovery against him except such 
as could be enforced by the insured. (38 Corpus Juris, 1163.) The 
insurer’s right of subrogation, arising out of the contract of insur- 
ance and payment of the loss, is only to such rights as the insured 
has, by law or contract, against third persons. (See Phoenix Insur; 
ance Company v. Erie & Western Transportation Company, 117 
U. S. 312.) 

In the instant matter it does not appear that either the Govern- 
ment of the Philippine Islands or the Manila Railroad Co. has or 
had a claim against the United States for general average contribu- 
tion in connection with losses sustained by fire and water damages 
to their cargoes while same were being transported from San Fran- 
cisco to Manila by the U. S. Army transport Logan in December, 


1918. Hence, the claimant, as insurer of their said cargoes, would 
have no claim by right of subrogation for such general average 
contribution. 

Upon review, therefore, the settlement No. 0187408, dated May 28, 
1928, disallowing claimant’s $48,099.40 claim, must be and is 
sustained. 


(A-25236) 
BOARDS, COMMISSIONS, AND COUNCILS—NAVY WAGE BOARD 


The Navy Wage Board, consisting of naval officers and one civilian employee 
detailed in accordance with naval regulations to make inquiry concerning 
wages paid by private employers for the purpose of recommending to the 
Secretary of the Navy the proper adjustment of wages of employees in navy 
yards in accordance with the act of July 16, 1862, 12 Stat. 587, is not such a 
board, commission, or council as is prohibited by the act of March 4, 1909, 
35 Stat. 1027. 


Comptroller General McCarl to the Secretary of the Navy, December 11, 1928: 

There has been received your letter of November 21, 1928, request- 
ing review of the action taken by the audit division of this office in 
refusing to certify upon preaudit a voucher submitted by R. B. 
Stuart, assistant superintendent (inside) of the radio material office 
of the eleventh naval district at San Diego, Calif. The voucher is 
for per diem in lieu of subsistence for five and one-third days at $6 
per diem, while claimant was absent from his headquarters at San 


—, nce | 


a Ae De oe we 





DECISIONS OF THE COMPTROLLER GENERAL 295 


Diego on temporary duty at Los Angeles, September 26 to October 
1, 1928, as a member of the “ Board on Wages.” The refusal to 
certify the voucher was based upon the provisions of section 9 of 
the act of March 4, 1909, 35 Stat. 1027, as follows: 

That hereafter no part of the public moneys, or of any appropriation hereto- 
fore or hereafter made by Congress, shall be used for the payment of compen- 
sation or expenses of any commission, council, board, or other similar body, or 
any members thereof, or for expenses in connection with any work or the 
results of any work or action of any commission, council, board, or other 
similar body, unless the creation of the same shall be or shall have been author- 
ized by law; nor shall there be employed by detail, hereafter or heretofore 
made, or otherwise personal services from any executive department or other 
Government establishment in connection with any such commission, council, 
board, or other similar body. 

Your letter urges that the establishment of the board in this 
instance is authorized under the act of July 16, 1862, 12 Stat. 587, 
which provides: 

* * * the rate of wages of the employees in the navy yards shall con- 
form, as nearly as is consistent with the public interest, with those of private 
establishments in the immediate vicinity of the respective yards, to be deter- 


mined by the commandants of the navy yards, subject to the approval and 
revision of the Secretary of the Navy. 


The organization and activities of the so-called board on wages 
are prescribed by naval regulation 371, which requires the com- 
mandant of each navy yard to appoint annually a board of officers 
to make diligent inquiry of the private establishments in the vicinity 
as to the wages paid to workmen in the different classes in each trade 
or occupation similar to those in the navy yard and to report to the 
commandant the result of such inquiries with recommendations as 
to the rates of pay for the workmen in the navy yard. The proposed 
schedule of wages as approved by the commandant is then forwarded 
to the Secretary of the Navy for his approval. 

The prohibition in the act of March 4, 1909, supra, is against the 
creation of boards, commissions, or councils to act independently and 
without any authority of law. The act of July 16, 1862, authorizes 
you to adjust the wages of navy yard employees under the conditions 
therein set forth, and it would appear that the officers and the civil- 
ian employee designated to make inquiry concerning the schedules of 
wages paid in private establishments and to make a joint report 
thereon to aid you in adjusting the wages as required by law, do not 
constitute such an independent board, commission, or council as is 
prohibited by the act of March 4, 1909, but that the procedure is 
more in the nature of joint action by several individual employees. 
(See A-23238, June 20, 1928.) The payment of their necessary 
travel expenses or per diem in lieu of subsistence does not, therefore, 
contravene the provisions of the act of March 4, 1909, supra. The 
voucher will be certified and returned for payment through the usual 
channels, 
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(A-25355) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—AUTHORITY OF THE 
PERSONNEL CLASSIFICATION BOARD TO REALLOCATE POSI- 
TIONS AS AFFECTING SALARY PAYMENTS 


As the Personnel Classification Board is without authority under the original 
classification act of 1923, or otherwise, to review on its own motion, in the 
absence of a request or recommendation by an administrative office or an 
appeal by an employee, any existing allocation previously approved by it, 
action by the board on its own motion purporting to reallocate downward 
the existing allocation of a position is without effect to reduce the salary 
rate of the employee. 


Comptroller General McCarl to the Secretary ‘of War, December 12, 1928: 
Consideration has been given to your letter of December 3, 1928, 
as follows: 








The Personnel Classification Board, without notice to the War Department or 
to the employees concerned and without request from the War Department, 
issued an order reallocating from C. A. F., grade 6, to ©. A. F., grade 5, the 
position held by Miss Mabel M. Donnelly in the office of the Quartermaster 
General, War Department, and the position held by Mrs. Dorothy H. Headley 
in the same office, from C. A. F., grade 4, to ©. A. F., grade 3. The allocation 
of these positions to the higher grades had previously been approved by the 
Classification Board and there had been no change in the duties of these 
positions since final approval of the allocations by the board. 

The question as to the right of the Personnel Classification Board to make 
this reallocation was referred by me to the Judge Advocate General of the 
Army, who under date of October 11, 1928, advised that in his opinion the board 
was without authority on its own motion to review the allocations and reclassify 
the positions. As sustaining his views the Judge Advocate General cited the 
opinion of the Attorney General of February 1, 1924 (34 Ops. Atty. Gen. 98, 100), 
and your decision of June 26, 1928 (7 Comp. Gen. 820). The Judge Advocate 
General suggested that possibly the Personnel Classification Board might have 
overlooked the opinion and the decision referred to above. Appreciating the 
force of the suggestion the Acting Secretary of War addressed a letter on 
October 11, 1928, to the Personnel Classification Board inviting attention to the 
precedents referred to and requested that it revoke its orders with reference 
to the reallocation of the positions. To this letter the board replied under date 
of November 15, 1928, without referring to the authorities cited, to the effect 
that after careful review of all the facts it is still of the opinion that these 
positions are now correctly allocated, and that it adheres to its former action 
in the matter. 

In view of the facts set forth above and contained in the file of papers here- 
with transmitted, which includes the opinion of the Judge Advocate General of 
the Army and the correspondence above referred to, your decision is requested 
as to whether the action of the Personnel Classification Board under the 
circumstances of these cases is authorized. 


It appears from your submission that neither the administrative 
office nor the employees in question requested action by the Personne] 
Classification Board with respect to the previously approved alloca- 
tions of the positions occupied by the two employees mentioned. 

In decision of June 26, 1928, 7 Comp. Gen. 820, 825, it was stated: 


It is not understood that the board has the power under the original classifica- 
tion act to review, on its own motion in the absence of a request, or recommenda- 
tion by an administrative office or an appeal by the employee, any existing 
allocation previously approved by it. * * * 


While this statement was made in connection with the finality of 
administrative adjustments under the Welch Act of May 28, 1928, 
45 Stat. 776, it was, nevertheless, intended to be applicable with 
respect to the finality of allocations and reallocations made inde- 
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pendently of the application of the administrative provisions of the 
said Welch Act. See, also, 34 Op. Atty. Gen. 98, 100. 

The Personnel Classification Board derives its authority and 
jurisdiction only from the provisions appearing in the original 
classification act of March 4, 1923, 42 Stat. 1488. The only authority 
vested in the board under said act is that conferred in sections 3, 4, 
5, 9, and 12 thereof, pages 1489, 1490, and 1491. Section 3 estab- 
lished the board, designated its personnel, provided for temporary 
detail thereto of employees from the executive departments, au- 
thorized the board to make all necessary rules and regulations not 
inconsistent with the provisions of the act, to subdivide classes of 
positions in the District of Columbia into grades and classes with 
titles according to the kind and character and difficulty of the work, and 
to readjust such grades and classes when necessary. Section 5 relates 
to the field survey. See, also, section 2 of the Welch Act. Section 9 
relates to efficiency ratings. Section 12 authorized and directed the 
board to make recommendations to the Congress with respect to the 
necessity for adjustments in the compensation schedules. Hence, the 
only provision relative to the procedure for allocations and reallo- 
cations of positions is that appearing in section 4, which is as follows: 

That after consultation with the board, and in accordance with the uniform 
procedure prescribed by it, the head of each department shall allocate all 
positions in his department in the District of Columbia to their appropriate 
grades in the compensation schedules and shall fix the rate of compensation of 
each employee thereunder, in accordance with the rules prescribed in section 6 
herein. Such allocations shall be reviewed and may be revised by the board 
and shall become final upon their approval by said board. Whenever an exist- 
ing position or a position hereafter created by law shall not fairly and reason- 
ably be allocable to one of the grades of the several services described in the 
compensation schedules, the board shall adopt for such position the range of 
compensation prescribed for a grade, or a class thereof, comparable therewith 
as to qualifications and duties. 

Under this section all action with respect to allocation or realloca- 
tion of positions is directed to be initiated by or through the admin- 
istrative office. Appeals by employees are not specifically provided 
by the statute, but, when made and submitted through the adminis- 
trative office in accordance with Circular No. 22 of the Personnel 
Classification Board, dated July 7, 1925, are not inconsistent with the 
terms of the statute, and, therefore, may be regarded as authorized 
under section 3 of the statute providing that “the board shall make 
all necessary rules and regulations not inconsistent with the pro- 
visions of this Act.” When the administrative office has acted and 
allocated or reallocated a position, or approved or disapproved an 
appeal, the board is required to review and may revise the action of 
the administrative office. It is specifically provided that the alloca- 
tions when reviewed shall become final upon approval by the board. 

The last sentence of the section relates only to such positions exist- 
ing when the act went into effect and new positions thereafter 
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created by law, as the administrative office should find to be not 
fairly and reasonably allocable to one of the grades of the several 
services described in the compensation schedule, and requires that in 
such cases the board shall determine the matter as near as may be 
and “adopt for such position the range of compensation prescribed 
for a grade, or a class thereof, comparable therewith as to qualifi- 
cations and duties.” This authority vested in the board was intended 
solely for unusual positions which the administrative office was 
unable to recommend for allocation to existing grades under the 
descriptions given in the act, and was not intended to vest in the 
board an original jurisdiction on its own motion to allocate and 
reallocate positions. 

There has not been overlooked the inherent right in some Govern- 
ment officers, boards, and commissions to act on their own motion on 
matters properly within the scope of their authority; but the very 
nature of the relationship between the personnel of the Government 
and the several administrative offices impels the view that the 
Congress could not have intended any such inherent right to have 
been vested in the Personnel Classification Board. Compensation 
schedules with a range of salary rates providing for increases of 
compensation for efficiency were established for the purpose of main- 
taining stability of salary rates in the Government service which is 
essential for the best interests of the Government’s business and the 
morale of the employees. It would be most unreasonable to con- 
clude, in the absence of specific and definite statutory language to that 
effect, that the Congress intended that salary rates which had been paid 
over an extended period might be suddenly reduced, as attempted 
in these instances, by the voluntary action of a board or authority 
entirely outside of, and not subject to the jurisdiction of, the adminis- 
trative office in which the employees perform service and are paid. 

Prior to the classification act of 1923 changes in salary rates were 
in most instances made only by the Congress, on the recommendation 
of the heads of the departments or establishments concerned, and 
it may not be assumed that the Congress intended, by the classi- 
fication act, to establish a board which could, on its own motion 
end without the recommendation or action of the administrative 
office, change the salary rates upward or downward. The Congress 
very wisely provided for finality of action and a procedure to pro- 
tect against the arbitrary action of either the administrative office 
or the Personnel Classification Board by requiring the combined 
action of both in all cases of allocations or reallocations of positions. 

Answering specifically the question presented in your submission, 
1 have to advise that if the previously approved allocations of the 
two positions referred to were not thereafter made the subject 
of a request by the administrative office or the employees holding 





rr leet ee eee Si eet 


DECISIONS OF THE COMPTROLLER GENERAL 299 


the positions for reallocation by the Personnel Classification Board, 
the action of the Personnel Classification Board purporting to re- 
allocate these positions in lower grades, was without effect to change 
the salary rates of the employees which may continue to be paid 
in accordance with the former allocations previously approved. See 
decision of November 8, 1928, A~-24901, 8 Comp. Gen. 248. 


(A-25283) 


ADVERTISING—BIDS—ACCEPTANCE ON BASIS OF ELEMENT NOT 
MENTIONED IN ADVERTISEMENT 


A bid should not be accepted because the bidder proposes to do the work in 
less time than the lowest bidder when the advertisement for proposals 
has not notified all concerned that the time element would be considered 
in the acceptance of bids. 


Comptroller General McCarl to R. P. Brown, disbursing clerk, Department of 
Labor, December 13, 1928: 


There has been received your letter dated November 27, 1928, 
requesting decision whether you are authorized, under contract 
Li-2048, dated August 20, 1928, to pay $5,473.12 as 68 per cent of 
the contract price of $8,943, less 10 per. cent reserved pending com- 
pletion, stated on an approved voucher in favor of Neptune B. Smyth 


(Inc.), for painting the administration, baggage and dormitory, 
kitchen and laundry buildings, and power house on Island No. 1, 
Ellis Island, N. Y. The question on which you request decision in 
connection with this matter has not been formulated, the matter being 
submitted as to whether payment is authorized “in view of the facts 
and conditions set forth in the correspondence accompanying the 
voucher.” This is not a proper form of submission. See 25 Comp. 
Dec. 653. 

It appears from an opinion dated October 19, 1928, of the Solicitor 
for the Department of Labor, which is one of the inclosures with 
your submission, that four bids were received in response to adver- 
tisements for the painting work in question. One of the bidders prop- 
posed to do the work in 90 calendar days for $3,985; another bidder 
proposed to do the work in 150 calendar days for $8,800; a third 
bidder proposed to do the work in 90 calendar days for $8,943, and 
the fourth bidder proposed to do the work in 130 calendar days for 
$16,500. The low bidder was permitted to withdraw his bid of 
‘$3,985, on representation that a mistake was made in the submission 
of same, the mistake being that the bidder “had placed a card on 
his desk with two separate items, each in the amount of $3,985, cov- 
ering all the work in the specifications which he intended his em- 
ployee to add together in preparing the bid sheet, thus making the 
total amount of his bid $7,970.” The question of acceptance of bid was 
then limited to the two next lowest bids—one bidder proposing to 
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do the work for $8,800 in 150 calendar days and the other bidder 
proposing to do the work in 90 calendar days for $8,943. The Com- 
missioner of Immigration at Ellis Island was instructed to accept 
the bid of $8,943 because the bidder proposed to do the work in 60 
calendar days less time than the bidder submitting the proposal 
of $8,800. The basis of this action seemed to be that it was to the 
interest of the United States to pay $143 more for the work to secure 
the completion of same 60 days earlier. 

However, after the bid had been accepted, it developed that nowhere 
in the advertisement had prospective bidders been notified that time 
was an essential element of the contract, and doubt arose as to whether 
the award had been properly made. The Solicitor of the Department 
of Labor correctly stated in his opinion of October 19, 1928, that— 

* * * To reject the lowest bid because of noncompliance with a condition 
that the bidder was not given reasonable notice would be material in deter- 
mining the award creates a situation where the bidders are not placed on a fair 
and equal basis and denies the Government the fundamental right to full and 
free competition in the solicitation of bids. * * * Citing 8 Comp. Gen. 52. 

This view of the Solicitor of the Department of Labor is not 
only in accord with the decisions of this office but it is in accord 
with an opinion, dated October 13, 1928, of the Attorney General, 
concerning the invalidity of certain contracts for the sale of crude cil 
from the Salt Creek field, where he stated— 

It is well established law that a public officer given power by statute to enter 
into a contract on behalf of the public with the best bidder, has no power to 
grant that bidder any term materially advantageous to him which was not 
announced in the advertisement for bids. The contract entered into must be 
the contract offered to the highest responsible bidder by advertisement. * * * 

This view of the matter appears to have been accepted in the De- 
partment of Labor, for, under date of October 25, 1928, the Assistant 
Secretary wrote the Commissioner of Immigration at Ellis Island in 
reference to the contract, wherein he directed— 

* * © that in all cases arising hereafter where time is to be of the essense 
of the contract the invitation to bidders and the specifications shall clearly state 
the period of time within which the work prescribed by the contract must be 
performed. The same period of time should be stated in each invitation and 
specification relating to the same contract, and the period of time should be 
reasonable and fair both to the Government and to the bidders. 

The bid of $8,943, which was not the lowest, should not have been 
accepted because of the difference in time when prospective bidders 
had not been notified that time would be an essence of the contract 
and would be considered in making the award. However, the mis- 
take having been made of instructing the commissioner to accept 
the bid of $8,943, and the proper administrative action having been 
taken to prevent the recurrence of such mistake, the contract will not 
be further questioned by this office because the award was to other 
than the lowest bidder. 


Payment on the voucher, if otherwise correct, is authorized. 
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(A-25203) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—AUTHORITY OF PER- 
SONNEL CLASSIFICATION BOARD TO REALLOCATE POSITIONS 
AS AFFECTING SALARY PAYMENTS 


A reference to the existing allocation of positions for the purpose of com- 
parison either by the administrative office or by an employee upon appeal, 
in connection with requests submitted to the Personnel Classification Board 
for allocation or reallocation of other positions, may not be considered 
as a request for action by the Personnel Classification Board on the exist- 
ing allocation of the positions to which the comparison is made, and the 
reallocation downward of the existing allocation of the positions to which 
comparison is made on such a basis by the Personnel Classification Board, 
is without effect to reduce the salary rate of the employee. 


Comptroller General McCarl to the Chairman of the Board of Tax Appeals, 
December 15, 1928: 


Consideration has been given to your letter of November 20, 1928, 
as follows: 


I have the honor to invite your attention to the following action taken by 
the Personnel Classification Board in the cases of Miss Clara M. Rowzee and 
Mrs. Florence J. Ormond, employees of the board. 

By Action Sheet #11839, received by the board on July 31, 1928, the positions 
of Miss Rowzee and Mrs. Ormond were allocated to grade CAF-5. By Action 
Sheet #11824, received the same day, the position of Miss Era M. Tillotson 
was allocated to grade CAF-4. As the three employees work in the same room 
and along what I consider similar lines of duties, my original recommenda- 
tion to the board was that the three positions shoyld be allocated to grade 
CAF-5. Accordingly, on August 3, 1928, a letter was addressed to the secre- 
tary of the Personnel Classification Board, calling attention to the discrepancy 
in allocation and the resulting creation of an extremely difficult situation 
viewed from the standpoint of personnel. Further consideration of the matter 
was urged. Following this communication, an investigator of the Personnel 
Classification Board called and made a study of the three positions. Subse- 
quently, I was advised informally that the Personnel Classification Board had 
under consideration the matter of reducing the allocation of Miss Rowzee and 
Mrs. Ormond from grade CAF-5 to CAF-4, thus placing them on a parity 
with Miss Tillotson, rather than increasing Miss Tillotson to grade CAF-5 
and placing her on a parity with the other two employees. A letter of protest 
was addressed to the board and an oral hearing was granted. On November 
17, 1928, the Personnel Classification Board advised me that, by its Action 
Sheet #12912, it had reviewed the allocation previously approved for Miss 
Rowzee and Mrs. Ormond, and had placed their positions in grade CAF-4. 

In view of the fact that no request has been made of the Personnel Classifica- 
tion Board to review its former action in applying grade CAF-5 to the positions 
occupied by Miss Rowzee and Mrs. Ormond, I have the honor to request your 
decision as to how this action of the board shall be applied for pay purposes to 
the employees concerned. Miss Rowzee is receiving compensation at the rate 
of $2,200 per annum, and Mrs. Ormond at the rate of $2,000 per annum. 


The submission of the three positions for allocation of a grade 
does not appear to have been on the basis of the three positions being 
so connected that action on one necessarily required action on the 
others, so that when the grading of the three was accomplished and 
the question arose as to the one it did not necessarily require recon- 
sideration of the other two. It is understood that the board has not 
reported in connection with its action any specific error of fact in the 
grading of the prior two but has simply revised or reversed its 
former action without any statement of facts as to the reason there- 
for, neither the administrative office nor the employees in question 
having requested further action by the Personnel Classification 
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Board with respect to the previously approved allocations of the 
positions held by Miss Clara M. Rowzee and Mrs. Florence J. 
Ormond. A reference to the existing allocation of positions for the 
purposes of comparison, either by the administrative office or by an 
employee upon appeal, in connection with requests submitted to the 
Personnel Classification Board for allocation or reallocation of other 
positions, may not be considered as a request for action by the Per- 
sonnel Classification Board on the existing allocation of the posi- 
tions to which the comparison is made. 

It has been determined that the Personnel Classification Board has 
no power under the original classification act to review, on its own 
motion, in the absence of a request or recommendation by an adminis- 
trative office or an appeal by the employee, any allocation previously 
approved by it. See decision of June 26, 1928, 7 Comp. Gen. 820, 
825; decision of December 12, 1928, A~25355, 8 Comp. Gen. 296, ad- 
dressed to the Secretary of War, and the opinion of the Attorney 
General dated February 1, 1924, 34 Op. Atty. Gen. 98, 100. 

You are advised, therefore, that if at the time the action here in 
question was taken by the Personnel Classification Board there was 
not then pending before it any request of the administrative office or 
appeal by the employees for a change in the then existing previously 
approved allocation of these two positions, the action of the Per- 
sonnel Classification Board purporting to reallocate said positions 
from grade CAF-5 to grade CAF-4 was without effect to change the 
salary rates of the employees, which may continue to be paid in 
grade CAF-5. See decision of November 8, 1928, A-24901, 8 Comp. 
Gen. 248. 


(A-24717) 


RENTAL ALLOWANCE—MARINE CORPS OFFICERS WITHOUT 
DEPENDENTS ON DUTY IN CHINA 


Officers of the Marine Corps forces in China, other than the legation guard at 
Pekin, are on “ field duty” within the meaning of section 6 of the act of 
June 10, 1922, 42 Stat. 628, as amended by the act of May 31, 1924, 48 Stat. 
251, and are not entitled to rental allowance. 

Comptroller General McCarl to the Secretary of the Navy, December 17, 1928: 

There has been received your first indorsement of September 26, 

1928, on letter of August 6, 1928, from the Major General Com- 

mandant of the Marine Corps on the subject of rental allowances in 

the case of Capt. Prentice S. Geer, United States Marine Corps, an 
officer without dependents serving at Tientsin, China, with the Third 

Brigade of Marines. With his letter he transmits to you copies of 

the essential papers embodying the representations of Captain Geer, 

for rental allowances while stationed at Tientsin, China, and by the 
second paragraph states: 
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These papers include a copy of the report (6th endorsement, No. 0331 
BE-1-flt) dated June 29, 1928, by the undersigned, recommending that the Geer 
case be then considered by the Comptroller General, which document, it should 
be stated, with its accompanying papers, apparently was lost in transit from 
these headquarters to the office of the Judge Advocate General of the Navy. 


The letter of Captain Geer, dated April 5, 1928, with the six in- 
dorsements appended thereto, together with a copy of your letter to 
the Secretary of War and a copy of the reply of the Secretary of 
War, and a copy of the order detaching Captain Geer and other 
officers from the Marine barracks, Quantico, and assigning them to 
“duty on Asiatic Station” were received in this office July 2, 1928, 
and were treated as a claim filed by Captain Geer, and the claim 
was disallowed by settlement Claim No. 0165805, July 26, 1928, for the 
following reasons: 

During the period in question claimant was in a field-duty status, and being 
an officer without dependents, payment of rental allowance is not authorized. 

Notwithstanding this settlement, the matter will be considered on 
the basis of your submission. The claim of Captain Geer arises 
under Marine Corps orders of February 20, 1928, considered in con- 
nection with transportation of dependents of officers, 8 Comp. Gen. 
118, by which named officers were detached from stations in the 
United States and assigned to station at Tientsin, China. It is there 
shown the officers had been on duty in China for substantial periods 
under orders assigning them to duty with organizations “ for special 
temporary duty beyond the seas.” The order in this case does not 
use the same phraseology used in the case of the order assigning 
Marine Corps forces to Nicaragua, which directed that the forces be 
“equipped for expeditionary work,” 7 Comp. Gen. 205, but the 
phraseology used is unimportant. The entire reading public knows 
that disturbed conditions have existed in Nicaragua and China, that 
armed forces were operating against each other, and that there was 
grave possibility that the lives and property of foreigners domiciled 
in those countries would be in danger, that Naval and Marine Corps 
forces were used for the protection of American nationals domiciled 
in China, and that it was necessary in some circumstances to use 
force, or a threat of force, against one or the other of the participants 
in the armed conflict to protect the lives of American citizens. 

It is reported, however, that Captain Geer by the order in question 
was assigned to a station, Tientsin, China, that adequate public 
quarters had not been assigned to him, that the Paymaster of the 
Marine Corps, by reason of the decision respecting the forces in 
Nicaragua, has refused to pay him rental allowances as an officer 
without dependents to whom adequate public quarters have not been 
assigned, and lastly, that the Fifteenth Infantry, United States 
Army, now serving in Tientsin, is not considered by the War Depart- 
ment as on field duty, and that certain officers of that regiment have 
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been paid rental allowances and question has not been raised in the 
audit as to such payments. In addition, the Major General Com- 
mandant in his sixth indorsement of June 29, 1928, to you suggesting 
submission of the question here, makes the following observation : 

It is the belief of*these headquarters that the broad purpose of the amenda- 
tory law of 1924 as indicated by its legislative history was not one in any 
sense to disturb the authority of the Comptroller General to pass upon the 
legality of disbursements of monies for rental allowances, but was one none 
the less to relieve his office of the responsibility thereafter of determining 
the duty status of officers, more particularly that of “sea duty” or of “ field 
duty” where such as purely administrative details might be involved in dis- 
bursements to be so passed upon. And the effect of that amendatory law 
as it is clearly understood here, was one to lodge that duty of determining 
in such cases these administrative details (i. e., the duty status of such officers) 
upon authorities nearer to, more familiar with, and more responsible for the 
efficiency of the military and naval forces of the United States. It is in this 
light that the views of the War and Navy Departments as above quoted deserve 
now alone to be considered. * * 

Payment or nonpayment of rental allowances is in some circum- 
stances conditioned upon an officer being on field duty or sea duty. 
There has been no question raised as to sea duty. That has been 
defined by statute for some 68 years, see section 1571, Revised 
Statutes, and act of June 1, 1860, 12 Stat. 25, although the order of 
the President promulgating regulations under section 6 of the act 
of June 10, 1922, as amended by the act of May 31, 1924, 43 Stat. 
250, contains a definition of sea duty substantially following the 
language of the statute. 

Field duty for the purpose of pay has not been defined by statute, 
but, as has been shown in numerous decisions, it has a definite and 
well-recognized meaning which has been accepted in the accounting 
offices and the War Department for many years. But it would seem 
that the term “field duty ” is desired to be adapted to fit changing 
conditions to increase the emoluments of officers. The original Mc- 
Kenzie bill, which, with modifications, became the act of June 10, 
1922, contained in section 2 a provision for 5 per cent increase of the 
pay of officers on field or sea duty. The committee print of the bill 
was the subject of discussion between representatives of the services 
and this office, and it was pointed out that the term “ field duty ” had 
a well-defined meaning in the law and precedents, and payment 
would only be made under that section where there was field duty in 
fact. Section 2 of the bill was thereafter redrafted with a view to 
excluding this office from the determination of the question of field 
duty and the proposed legislation was changed to provide (see p. 3 
of hearings) : 

That every commissioned officer while on field or sea duty shall receive an 
increases of 5 per cent of his base pay. Field duty shall be defined for the pur- 
poses of this act as service in mobilization, concentration, instruction, or maneu- 
ver camps, service in campaign, in simulated campaign or on the march, and 


service under similar conditions. Such field service in each case shall be an- 
nounced in orders published by the President. * * * 
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In response to questions as to the purport of this language, the 
hearings on the bill (p. 72) show the following: 


Major Spautprne. Service on the march defines itself. “Simulated cam- 
paign” would mean imitation of war. As to the expression, “service under 
similar conditions,” that was inserted at the request of the Marine Corps. 

Major Creecy. Mr. Chairman, I think I can clear up one or two points right 
there. The Marine Corps does considerable duty in places like Haiti and San 
Domingo, and when an officer is ordered to Haiti it is necessary, if he is to 
draw field-service pay, for his orders to include the words which will define 
his service as such. It is not considered expedient at present to define duty in 
Haiti or San Domingo as duty in a campaign. A campaign involves an 
enemy. The Government of Haiti is at peace with the Government of the 
United States. 

The last words which are criticized by Mr. Oliver were put in there chiefly 
in the interest of such officers on duty in those places. I explained that to the 
committee at one time. 


Here the Marine Corps representative was contending for statutory 
language which would permit denominating ordinary garrison duty 
in Haiti and San Domingo as field duty. There being pronounced 
objection in the committee having the matter in charge to depriving 
this office of jurisdiction to determine field duty, the matter was 
eventually compromised by omitting the provision entirely. 

Under the original section 6 of the act of June 10, 1922, 42 Stat. 
628, it was contended that duty in civilian, reserve, and National 
Guard annual training camps was field duty, and that marching 
overland was field duty. The construction of the term then being 
contended for would have been beneficial to married officers. This 
office, in considering this contention, developed the history and use 
of the term “field duty,” or “ field service,” in the Army and in 
3 Comp. Gen. 272, 273, based on judicial precedents and the opinions 
of the Attorney General, formulated the following statement: 


The term “ field duty” as used with respect to the organization of the Army 
conveys the idea of operation against an enemy, actual or potential. * * * 


The Executive order of August 13, 1924, issued under the pro- 
visions of the act of May 31, 1924, defines the term “field duty ” 
as follows: 


(c) The term “ field duty” shall be construed to mean service, under orders, 
with troops operating against an enemy, actual or potential. 


The adoption of practically the identical language used in the 
decision 8 Comp. Gen. 272 in the definition of the term in the Execu- 
tive order was not a coincidence. It is known here that the language 
was taken from the decision cited. The language used in the Execu- 
tive order has identically the same meaning when used with respect 
to officers without dependents who might benefit by having a still 
more restricted meaning, that it had when married officers were 
endeavoring to secure benefits when participating in training simu- 
lating field conditions. 

The situation in China for the past three years is well known. 
Armed forces of the different factions were in combat, indiscriminate 
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firing at foreigners and Chinese. resulted in injury to American citi- 
zens. Official reports from China show that in March, 1927, at the 
request of the American consul general and as a result of the mu- 
nicipal council of Shanghai having declared a state of emergency, 
a force of about 1,500 marines were landed at Shanghai for the pro- 
tection of American lives and property. Brig. Gen. S. D. Butler, 
United States Marine Corps, left San Francisco, Calif., for Shanghai 
on March 5, 1927, to command the marine expeditionary force in 
China. 

In his annual report for the fiscal year 1927, the Major General 
Commandant of the United States Marine Corps reports the opera- 
tions of expeditionary forces in China. An extract of the report, 
page 9, is as follows: 


In China the internal conditions in the neighborhood of Shanghai having 
become ominous, at the request of the commander in chief Asiatic Fleet, the 
Fourth Regiment, less Second Battalion, embarked at San Diego on February 
8, 1927, aboard the U. S. 8S. Chaumont, arriving at Shanghai February 24. This 
regiment remained aboard that vessel until March 21, when it was ordered 
ashore in Shanghai for the protection of American lives and property. Rein- 
forcements having been requested, on April 7 the U. 8S. 8. Henderson sailed from 
San Diego for Shanghai, having aboard the Sixth Regiment, less Third Battalion ; 
the Third Brigade headquarters and Headquarters Company, the Third Brigade 
Service Company, one battery of the Tenth Artillery, and a marine aviation 
squadron. Brig. Gen. Smedley D. Butler, United States Marine Corps, had 
already arrived at Shanghai on March 25 as commanding general of the Third 
Brigade. The situation becoming more critical, on April 17 the 8. 8. President 
Grant, a passenger vessel of the Doliar Line chartered for use as a transport, 
sailed for Olongapo, Philippine Islands, from San Diego, having aboard the 
Third Battalion, Sixth Regiment; the Second Battalion, Fourth Regiment; the 
First Battalion, Tenth Artillery, less one battery; one light tank platoon, the 
Fifth Company of Engineers, and part of another marine aviation squadron, 
the remainder of which was furnished from the squadron at Guam. Later on 
these forces held in reserve at Olongapo were brought over to Shanghai. 

Developments in Chinese internal conditions having made changes in the 
dispositions of the Third Brigade necessary, the Fourth Regiment was left at 
Shanghai and the remainder of the brigade sailed aboard the U. 8. 8S. Hen- 
derson and U. 8. 8. Chaumont for Tientsin, where troops were all debarked 
before the end of June. No change has thus far been made in these last 
dispositions. 


The report contains the statement of the Major General Com- 
mandant of the United States Marine Corps of what the marine 
forces were doing in China, as follows: 


There has been little opportunity during the year for the usual training of 
organized combat units of the Marine Corps. The time of these units was 
consumed in active operations, either in guarding the mails or in fleld service 
in China (underscoring supplied) and Nicaragua. Nothing has been lost in 
efficiency; on the contrary, the experience and knowledge gained as a result 
ot this active service has made the corps more than ever ready for whatever 
may be required of it in the future. 


It would seem clear that combat units in active operations under 
orders “ in field service ” are on field duty. 

In agreement with the Major General Commandant in his an- 
nual report, this office has held that the duty of the Marine forces 
now on duty in China is field duty. (5 Comp. Gen. 443; 7 id. 205.) 
See also decision of February 21, 1928, A-21478, 78 MS. Comp. Gen. 
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990, wherein it was stated that if because of the disturbed conditions 
existing in China it is necessary to assign a detachment of the field 
forces operating there to temporary duty in Pekin, quarters may be 
provided for such detachment while so assigned, to the same extent 
as when the detachment is on duty in other parts of China as a part 
of the marine brigade operating there. The elaborate arguments 
now developed over the signature of the Major General Commandant 
that service in China and Nicaragua is not field duty with a view 
to increasing the allowances of officers of the Marine Corps when 
read in connection with his own annual report to you uninfluenced 
by questions of pay or allowances of officers that the forces in China 
and Nicaragua were in field service, are not convincing. 

So far as matters of pay and allowances are affected, it would seem 
from the arguments advanced, the term “field duty” has no defi- 
nite meaning. It will be observed that the original section 2 of the 
McKenzie bill was eliminated from the bill because of its plain 
purpose to circumscribe the powers of this office in the determination 
of field duty; had that proposed definition and the conclusive de- 
termination in the administrative departments of the matter been 
enacted it would probably have been controlling in the interpreta- 
tion of the same term in section 6 of the act. -The definition and the 
conclusive authority of the departments to determine the matter was 
eliminated from the bill that there would be no question of the au- 
thority of this office to determine the matter. The reenactment of 
section 6 with the provision for regulations by the President is identi- 
cally the situation that was discussed in connection with the com- 
mittee print of the bill, and it does not deprive this office of full 
responsibility for the correct application of public moneys appro- 
priated to pay increased allowances in connection with field duty. , 
Certainly the interpretation of the term by this office is more con- 
sistent and more consonant with the precedents and Attorney Gen- 
eral’s opinions than the opinions to the contrary of the Marine Corps 
on the subject. 

The fact that the War Department does not consider that the per- 
sonnel of the Fifteenth Infantry, United States Army, serving in 
‘Tientsin, China, is on field duty is advanced as a reason for holding 
the Third Brigade of Marines at Tientsin is not on field duty. 

Under article 9 of the final protocol entered into between the pleni- 
potentiaries of various powers at the conclusion of the so-called 
“ Boxer Troubles” in 1900, the Chinese Government conceded the 
right of the powers in the protocol to occupy certain points for the 
maintenance of open communication between the capital and the sea; 
likewise, by article 7 of the protocol the Chinese Government recog- 
nized and conceded the right of each power to maintain a permanent 
guard in the quarter occupied by the legations, 
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Since the Boxer troubles in 1900 the United States has maintair ed 
the major portion of a regiment of infantry at Tientsin, China, and 
a Marine guard at the American Legation, Pekin, China. By War 
Department. General Orders No. 24, dated June 21, 1923, it was an- 
nounced that the compound occupied by the American troops in 
Tientsin, China, had been designated as “ American Barracks, Tien- 
tsin, China.” The American Legation at Pekin and the American 
Barracks, Tientsin, are permanent-duty stations and the personnel 
at these stations are not an expeditionary force, and, although cir- 
cumstances may require them to operate against conflicting armed 
forces when necessary to protect American citizens, that fact will 
not affect their status as assigned to duty at an established post. 

On the facts established it is the settled conclusion of this office 
that the Marine forces in China other than the legation guard at 
Pekin, are on field duty. The settlement disallowing Captain Geer’s 
claim is correct; it is adhered to. 


(A-25328) 


REAL ESTATE—ABSTRACTS OF TITLE—MISSISSIPPI FLOOD 
CONTROL 


The necessary cost of abstracts of title required before the institution of con- 
demnation proceedings as to the particular tracts under the flood control 
act of May 15, 1928, 45 Stat. 534, may be considered expenses of prosecut- 
ing the work of flood control, as distinguished from the costs of abstracts 
of title procured after the institution of condemnation proceedings for use 
in connection therewith, which are properly classified as expenses of suits, 
and the costs of abstracts so procured before condemnation proceedings 
are, therefore, chargeable to the appropriation for carrying out the flood- 
control project. 


Comptroller General McCarl to the Secretary of War, December 17, 1928: 


There has been received your letter of December 38, 1928, as 
follows: 





Section 4 of the floodway control act approved May 15, 1928 (45 Stats. 536), 
provides, among other things, that— 

“The Secretary of War may cause proceedings to be instituted for the 
acquirement by condemnation of any lands, easements, or rights of way, which, 
in the opinion of the Secretary of War and the Chief of Engineers, are needed 
in carrying out this project, the said proceedings to be instituted in the 
United States district court for the district in which the land, easement, or 
right of way is located.” 

While the act also authorizes acquisition by purchase and donation it is 
evident from investigations and negotiations conducted by the department that, 
owing to excessive prices demanded by landowners, the greater part of the 
lands and easements must be acquired by condemnation, In cases of con- 
demnation as well as of purchase abstracts of title are necessary. 

Under the decisions of your office the cost of abstracts of title to be used 
in a suit in condemnation constitutes a part of the expenses of the suit, and 
such expenses are payable from appropriations made for the Department of 
Justice. (3 Comp. Dec. 216.) Owing to the magnitude of this project and 
the numerous condemnation suits that must be instituted it is manifest that 
the cost of preparing the necessary abstracts of title will be too great a tax 
on the resources of that department. In the circumstances, it is thought that 
this department should assume the burden of their preparation, and pay the 
cost from funds appropriated for the prosecution of the flood-conttfol project. 
With your approval it is proposed to do so, and to contract with competent 
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abstract and title concerns, after inviting competitive bids, for furnishing the 
abstracts required. I shall be pleased if you will advise me whether this 
procedure is legally permissible. 

As the department is contemplating requesting the immediate institution of 
proceedings for the condemnation of approximately 35 parcels of land covering 
an important feature of the project, an early decision will be appreciated. 


The appropriation for carrying out the provisions of the flood con- 
trol act is found in the second deficiency act of 1928, approved May 
29, 1928, 45 Stat. 930, and is in the following language: 


For prosecuting work of flood control in agcordance with the provisions of the 
flood control act, approved May 15, 1928, $14,000,000. 


The act of March 2, 1889, 25 Stat. 941, requires that abstracts of 
title be furnished by grantors of sites for public buildings free of 
expense to the United States. This, however, does not apply to lands 
not purchased as sites for public buildings. (8 Comp. Dec. 212.) 

Section 355 of the Revised Statutes provides: 


No public money shall be expended upon any site or land purchased by the 
United States for the purposes of erecting thereon any armory, arsenal, fort, 
fortification, navy yard, customhouse, lighthouse, or other public building, of 
any kind whatever, until the written opinion of the Attorney General shall be 
had in favor of the validity of the title, nor until the consent of the legislature 
of the State in which the land or site may be, to such purchase, has been 
given. The district attorneys of the United States, upon the application of 
the Attorney General, shall furnish any assistance or information in their 
power in relation to the titles of the public property lying within their respective 
districts. And the secretaries of the departments, upon the application of the 
Attorney General, shall procure any additional evidence of title which he may 
deem necessary, and which may not be in the possession of the officers of the 
Government, and the expense of procuring it shall be paid out of the appro- 
priations made for the contingencies of the departments respectively. 


It has been the universal practice for years to pay the costs of 
abstracts of title from the appropriation for the purchase of the 
land provided such expenses arise in connection with the purchase 
and not in connection with condemnation proceedings. (3 Comp. 
Dec. 216; 3 Comp. Gen. 569.) When, however, condemnation pro- 
ceedings are necessary in the acquisition of title, the expenses of 
such proceedings, including the costs. of abstracts of title necessi- 
tated thereby, have been held to be chargeable to the appropriations 
made for the Department of Justice. (3 Comp. Dec. 216; 8 id. 212; 
9 id. 569.) It has been held, however, that abstracts of title procured 
after the final judgment in condemnation proceedings and for the 
purpose of determining to whom the amounts awarded should be paid 
are not expenses of the condemnation proceedings, and that the cost 
is, therefore, not payable from the appropriations available for the 
costs of the suits. (23 Comp. Dec. 53, affirmed on reconsideration 
December 21, 1916, Appeal 26084; and A. D. 7162, October 5, 1922.) 

The flood-control project, as authorized by the act of May 15, 
1928, 45 Stat. 536, involves the acquisition of a large number of 
tracts of land, easements, and rights of way and the Secretary of 
War is authorized to acquire the same either by purchase or by con- 
demnation proceedings. The act authorizes him to cause condemna- 
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tion proceedings to be instituted in the United States District Court 
for the district in which the lands involved are situated. Under 
decisions hereinbefore cited the necessary expense of abstracts of 
title necessary in connection with the purchase of such lands without 
condemnation proceedings may be paid from the appropriation for 
carrying out the provisions of the flood control act. It is understood 
that in many cases it will be necessary to obtain abstracts of title 
before the institution of condemnation proceedings. The costs of 
any abstracts so obtained by the War Department, as well as other 
necessary expenses incurred by it incident to the acquisition before 
the institution of condemnation proceedings, may be considered as 
costs incident to the prosecution of the work and payable under ap- 
propriation therefor, rather than under the appropriations of the 
Department of Justice. When abstracts are necessary under such 
circumstances, they should be obtained by contract after proper ad- 
vertising. However, any abstracts required after the institution of 
condemnation proceedings for use in such proceedings must be con- 
sidered as expenses of the condemnation proceedings and chargeable, 
if otherwise correct and proper, under the available appropriations 
of the Department of Justice in accordance with the long-established 
practice in such matters. 

The question submitted is answered accordingly. 


(A-25344) 


CONTRACTS—PROPOSALS—BONDS—OCEAN CARRIAGE OF THE 
MAIL 


There is nothing in the merchant marine act of 1928, 45 Stat. 692, 697, for the 
ocean carriage of mail inconsistent with the requirement in section 3945, 
Revised Statutes, that every proposal for the carriage of mail be accom- 
panied by a guarantee to enter into an obligation with good and sufficient 
sureties for performance thereof in event the bid is accepted, and said 
section should be complied with. 

There is no basis in the law for any administrative practice which would 
require bidders to accompany their proposals with bonds conditioned on 
the performance of contracts in the event their bid is accepted. The 
bonds accompanying proposals should be conditioned on the entering into 
a contract and the giving of good and sufficient sureties for performance 
thereof in the event the bid is accepted. 


Comptroller General McCarl to the Postmaster General, December 18, 1928: 


There has been received your letter of December 3, 1928, as 
follows: 


Title 4 of the merchant marine act, 1928 (45 Stat. 692-697), relating to 
ocean mail service, provides in part as follows: 

“(404) The Postmaster General is authorized to enter into contracts with 
citizens of the United States whose bids are accepted, for the carrying of 
mails between ports (exclusive of ports in the Dominion of Canada other than 
ports in Nova Scotia) between which it is lawful under the navigution laws 
for a vessel not documented under the laws of the United States to carry 
merchandise. He shall include in such contracts such requirements and 
conditions as in his best judgment will insure the full and efficient performance 
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thereof and the protection of the interests of the Government. Performance 
under any such contract shall begin not more than three years after the 
contract is let, and the term of the contract shall not exceed ten years.” 

Heretofore in providing requirements to insure full and efficient performance 
of the contracts, this department included with the proposal the furnishing 
of a bond with two conditions, one running to the execution of the formal 
contract (on which sureties are required), and the other running to the 
performance of the contract. Difficulty is being experienced in obtaining 
sureties on such proposal bonds because of the fact that surety companies are 
unwilling to enter upon an undertaking which may eventually require them 
to carry out the contracts of their principals that would involve the building 
of ships as well as the operation of steamship lines. Full and efficient per- 
formance may be required with a condition of the proposal bond running 
only to the execution of the formal contract and with such surety as may be 
deemed necessary by sureties on the contract. 

In view of the discretion vested in the Postmaster General by the above act, 
a ruling is desired on the following questions: 

1. Whether the quoted provisions of the act eliminate the necessity of pro- 
posal bonds as set forth in section 3945 of the Revised Statutes. In this con- 
nection see also the act of March 38, 1891, 26 Stat. 830, which was specifically 
repealed by the merchant marine act, 1928. 

2. If your ruling on the first question is in the negative, whether, in view 
of the provisions of the merchant marine act, 1928, it will be necessary to have 
the conditions of the proposal bonds run to the execution of the contract and 
the performance of the service as well, or whether the department would have 
the authority to require a separate proposal bond conditioned only upon the 
execution of the contract with sureties on the contract, and 

8. Whether the Postmaster General would have the authority to depart from 
the practice adopted under section 3945 of the Revised Statutes in connection 
with the bonds of individual sureties on contracts for carrying the mail; that 
is, by requiring more than one surety, or whether, in view of the discretion 
vested in him by the terms of the merchant marine act, 1928, he would have the 
authority to accept one individual surety on such bonds. 

4. If your ruling on the first question is in the affirmative and yet the de- 
partment decides as a matter of administrative policy that it will still require 
bonds in these cases, whether it will be necessary that the conditions of the 
proposal bonds run to the execution of the contract and the performance of the 
service as well, or whether the department would have the authority to require 
proposal bonds with condition running only to the execution of the formal con- 
tract; also whether the Postmaster General would have the authority to accept 
one individual surety on such bonds and on the formal contracts. 


Section 3945, Revised Statutes, provided that— 


Every proposal for carrying the mail shall be accompanied by a written 
guarantee, signed by one or more responsible persons, and undertaking that, 
with'n such time after the bid is accepted as the Postmaster General may pre- 
scribe, the bidder will enter into an obligation, with good and sufficient sureties, 
to perform the service proposed; and no proposals shall be considered unless 
accompanied by such guarantee. 


Section 3952, Revised Statutes, provided that no bidder for carry- 
ing the mail shall be released from his obligation under his bid or 
proposal, notwithstanding the award made to a lower bidder, “ until 
a contract for the designated service shal] have been duly executed 
by such lower bidder and his sureties, and accepted, and the service 
entered upon by the contractor to the satisfaction of the Postmaster 
General.” 

The first question must be answered in the negative because section 
3945, Revised Statutes, was not specifically repealed by the merchant 
marine act of 1928, as was the act of March 3, 1891, 26 Stat. 830, and 
there is nothing inconsistent between the terms of said section and 
the merchant marine act of 1928. It has long been the policy of the 
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law to require a bond to be submitted to guarantee the entering into 
a contract with good and sufficient sureties, provided a bid for ocean 
carriage of mail was accepted, and in view of this long-settled policy 
it would require specific language to negative compliance with the 
requirements of section 3945, Revised Statutes. 

In answer to the second question I have to advise that the require- 
ment of section 3945 is that the bid be accompanied by a guarantee 
to enter into an obligation to perform the service and such obliga- 
tion is to be “with good and sufficient sureties.” These are separate 
requirements—the guarantee being an accompaniment of the bid 
and the sureties being a part of the obligation to be entered into 
upon acceptance of the bid. There is not only no requirement that 
a bond conditioned on the entering into a contract with good and 
sufficient sureties in event a bid is accepted shall also be conditioned 
on the performance of the contract but such requirement is ex- 
pressly negatived by the terms of sections 3945 and 3952, Revised 
Statutes. It is but reasonable to assume that it would be more dif- 
ficult and more expensive to secure bonds with such double conditions, 
with the possible result of restricted competition in response to 
advertisements for ocean carriage of mail, and prospective bidders 
should not be put to the expense of securing sureties for the per- 
formance of a contract which they may never receive. 

The answer to the third question would appear to be sufficiently 
embodied in the answer to the second question but it may be added 
that any practice should be discontinued of requiring bidders to 
submit bids conditioned on the entering into a contract with good 
and sufficient sureties in event their proposal is accepted and per- 
formance of the contract when it has been entered into. The 
obligation in the bond submitted with the proposal to enter into a 
contract with good and sufficient sureties in event that the bid is 
accepted will ordinarily protect the United States in event the ac- 
cepted bidder fails to enter into such contract and to furnish good 
and sufficient sureties for the performance thereof. The !aw 
recognizes individual sureties, corporate sureties, and the deposit of 
United States Liberty loan bonds in lieu of either individual or cor- 
porate sureties. (See sec. 6, act of July 2, 1918, 40 Stat. 753, and 
sec. 1320, act of Feb. 24, 1919, 40 Stat. 1148.) Also, section 3955, 
Revised Statutes, provided that: 


The Postmaster General, whenever he may deem it consistent with the public 
interest, may accept new surety upon any contract existing or hereafter made 
for carrying the mails, in substitution for and release of any existing surety. 


The law requires good and sufficient sureties but leaves it to the 
administrative discretion of the Postmaster General whether such 
good and sufficient sureties shall consist of one or more individuals, 
or a corporate surety, or the deposit of Liberty bonds in sufficient 
amount. 
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The fourth question submitted has been answered in cunnection 
with the other three questions but it may be repeated that there is 
no basis for any administrative policy which would require a bidder 
to submit with his proposal a bond conditioned on the faithful dis- 
charge of a contract in event his bid is accepted. A proposal bond 
should be conditioned on the entering into a contract and the furnish- 
ing of good and sufficient sureties for the performance of that con- 
tract in event the bid is accepted. 

Your questions are answered accordingly. 


(A-25449) 
PASSENGER-CARRYING VEHICLES—ACCESSORIES 


Appropriated funds available for the purchase, maintenance, and operation of 
passenger-carrying vehicles may be used for the installation of heaters in 
automobiles so purchased when necessary for their use in the Government 
service. 


Comptroller General McCarl to the Secretary of the Interior, December 22, 

1928: 

There has been received your letter of December 14, 1928, request- 
ing decision whether public funds or appropriations from Indian 
tribal funds may be used for the purchase of heaters to be installed in 
five passenger-carrying vehicles recently purchased for the conduct 
of Government business at the Consolidated Chippewa Agency in 
Minnesota. 

It is represented in a letter from the Commissioner of Indian 
Affairs, inclosed by you, that the automobiles are used for the trans- 
portation of the superintendent of the agency and other employees 
over long distances, and that the temperature is often from 20 to 40 
degrees below zero: 

It appears from the papers accompanying your submission that 
your doubt arises from the decision rendered by ‘this office on the 
purchase of articles of personal furnishings for the comfort and 
convenience of employees.. (3 Comp. Gen. 433.) The inhibition 
against the use of appropriated funds for personal furnishings is, 
however, confined to furnishings applicable to the person of the 
employee; that is, such as articles of clothing, tools of the trade, arms 
and ammunition for personal protection, ete. (See 2 Comp. Gen. 
652.) Accessories for installation in Government-owned automobiles 
are not personal furnishings, even though they may contribute to 
the comfort of the employee using such vehicles. By decisions of 
this office of May 31, 1924; A~2398, and June 17, 1924, A-1397, pur- 
chases of lap robes were authorized as accessories to automobiles 
from appropriations available for the operation and maintenance of 
such vehicles. 
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Your letter does not state from what appropriation the five cars 


were purchased, but I find in the act of March 7, 1928, 45 Stat. 205, 
the following authority: 

That not to exceed $150,000 of applicable appropriations made herein for the 
Bureau of Indian Affairs shall be available for the maintenance, repair, and 
operation of motor-propelled and horse-drawn passenger-carrying vehicles for 
the use of superintendents, farmers, physicians, field matrons, allotting, irriga- 
tion, and other employees in the Indian field service: Provided, That not to 
exceed $3,000 may be used in the purchase of horse-drawn passenger-carrying 
vehicles, and not to exceed $40,000 for the purchase of motor-propelled passenger- 
earrying vehicles, and that such vehicles shall be used only for official service. 

Within the limits imposed by the above-quoted provision, there 
would be no objection to the use of funds appropriated in said act for 
the Bureau of Indian Affairs for the purchase and installation of 


heaters in the passenger-carrying vehicles in question. 


(A-25178) 


TRANSPORTATION OF HOUSEHOLD GOODS OF ARMY OFFICER IN 
TWO SHIPMENTS—COMPUTATION OF EXCESS COSTS 


Under Army Regulations the excess cost occasioned the Government by reason 
of failure of an officer of the Army to release for shipment at one time his 
entire authorized change of station baggage allowance will be borne by 
the officer. 

The method for determining the amount of excess cost to the Government for 

transporting in two shipments the household goods and personal effects of 

an officer of the Army on change of station is the application of the per 
hundred cost actually incurred for shipping the first shipment released. 


Decision by Comptroller General McCarl, December 26, 1928: 

There is for consideration the method for determining the amount 
of excess cost of transporting in two shipments, the household goods 
and personal effects of Maj. E. S. Hughes, Ordnance Department, 
United States Army, from Fort Leavenworth, Kans., to Rosslyn, 
Va., in July, 1927, and April, 1928. 

Paragraph 5, Special Orders, No. 51, War Department, dated 
March 3, 1927, relieved Major Hughes from assignment and duty 
with the Command and General Staff School, Fort Leavenworth, 
Kans., effective at such time as to permit him to report in person be- 
tween August 15 and 20, 1927, to the commandant of the Army War 
College for duty as student, 1927-28 course, It appears that pur- 
suant to these orders, he turned over to the quartermaster at Fort 
Leavenworth for packing and crating, his authorized change of 
station baggage allowance consisting of 7,765 pounds of house- 
hold goods and 840 pounds of professional books. There were re- 
leased for shipment to Rosslyn, Va., 445 pounds of such baggage 
allowance and the balance thereof was requested to be placed in 
storage at Fort Leavenworth. That part of his change of station 
allowance which was thus released for shipment was consolidated 
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with the personal effects of four other officers, in a carload of 17,390 
pounds and shipped to Rosslyn, Va., on bill of lading WQ A-1504739, 
dated July 13, 1927, at a cost to the Government at $294.29. By 
Special Orders, No. 284, War Department, dated November 30, 1927, 
paragraph 7, the officer was relieved from assignment and duty as 
a student at the Army War College, Washington, D. C., and de- 
tailed as a member of the General Staff Corps, and was assigned 
to duty with the War Department General Staff, effective July 1, 
1928. The 7,320 pounds of household goods and 840 pounds of 
professional books previously placed in storage were shipped to 
Rosslyn, Va., on bill of lading WQ A-1588792, dated April 18, 1928, 
at a cost to the Government of $188.01. 

It would appear that the officer, under the provisions of paragraph 
10, Army Regulations 30-960, dated September 20, 1927, elected 
to store a part of his personal effects at his old station, but when 
Special Orders, No. 284, were received assigning him to other duties 
at his then permanent station, he arranged for the shipment of 
the personal effects thus pleaced in storage. So long as the officer 
remained in Washington, he was entitled to have shipped at Govern- 
ment expense his authorized change of station allowance subject, 
however, to the conditions specified in paragraph 15 of the Army 
Regulations cited, reading as follows: 


In order to enable the Quartermaster Corps to consolidate shipments and 
secure the application of the lowest possible rate (such as carload or emigrant 
movables), each person enumerated in paragraph 10 will, on change of sta- 
tion, turn over to the Quartermaster Corps at one time (except when other- 
wise authorized under pars, 3 and 10) his entire shipment of baggage within 
his authorized change of station allowance, including professional books and 
papers, and in addition thereto, any authorized private mounts, for movements 
as a consolidated shipment. ‘These instructions may be deviated from only 
when any excess cost resulting therefrom is borne by the owner. 


The provision of this regulation is that any excess cost to the 
Government by reason of failure to release for shipment at one 
time his entire authorized change of station allowance shall be 
borne by the officer, 

By paragraph 24 of the regulations cited, the finance officer is 
charged with determining the excess amount to be collected, and in 
this case his computation is as follows: 


B/L 1588792-4/18/28, Ft. Leavenworth, Kans., to Rosslyn, Va. 
To Miss. River: 8160 Ibs. as 20,000 lbs. @ .275 per cwt 
East: 8160 “ @ 1.63 per ewt 


B/L 1504739-7/13/27, Ft. Leavenw., Kans., to Rosslyn, Va. 
To Chicago: 17,390 Ibs, as 20,000 Ibs. @ 415 per cwt__.. ™» 00 
Hast: 17,390 " @ 1.215 per cwt 


445 
Owners % of H. H. Goods=7 7396 of $294.29 


195. 54 $195. 54 
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MAXIMUM, GOVERNMENT PROPORTION BASED ON COST IF SHIPPED IN ONE LOT 


Total authorized weight 8605 





Of B004 BD..2..n0cnien pt dund $145. 62 
Over total weight shipped 17390 
@aneunt Detenne’ Tew enter te ei 49. 92 





On the basis of information obtained from the quartermaster at 
Fort Leavenworth, Kans., that had this officer released his entire 
shipment at once, a larger car would have been ordered and shipment 
would have been as a carload lot, the finance officer was advised by 
the Claims Division, October 1, 1928, that the computation should 
be on the basis of the use of a 50-foot car instead of on the basis of 
a 40-foot car, thus prorating the cost of transporting Major Hughes’ 
effects on the theoretical carload weight of 25,550 pounds, as follows: 


32400# min. 50-ft. car @ 4114¢ to Chicago or $134.46; to Rosslyn, Va., actual 
wt. 25,550# @ 2d class $1.21\%4 ewt., or $310.43; total, $444.89. 

The total weight shipped, 8605# for Maj. Hughes equals 33.679% of the total 
weight of 25,550#, which per cent of the cost of $444.89 yields $149.83. 

The actual cost to the Government of transporting Maj. Hughes’ property is 
$195.54, or an excess cost to the United States of $45.71, which amount should 
be collected from the officer, deposited, and this office advised in the usual way. 

It appears that the computation by the finance officer is in har- 
mony with the principle previously used by that officer and accepted 
by the transportation section, and the matter is now submitted by the 
finance office for the adoption: of a uniform rule which will receive 
the concurrence of this office in computing the excess charges in this 
and similar future cases. 

The difference in the amounts indicated for reimbursement, $49.92, 
and $45.71, respectively, is not due to a difference of rates applied, 
but is due to the use of a different common denominator on which 
to prorate the 8,605 pounds of personal effects shipped by Major 
Hughes in two lots instead of one. 

The computation by the finance office uses as the common denomi- 
nator 17,390 pounds, the weight actually contained in the car which 
was shipped, while the computation used by the transportation sec- 
tion of this office was based on the theory that a larger car would 
have been ordered, as stated by the quartermaster at Fort Leaven- 
worth, and added to the 17,390 pounds actually included in the car 
shipped the 8,160 pounds included in Major Hughes’ second ship- 
ment, thus producing 25,550 pounds which was used as the common 
denominator on which to prorate the cost to the Government of 
shipping the 8,605 pounds belonging to Major Hughes had it been 
tendered for shipment with his first lot. 

The method used by the War Department is the application of the 
per hundred cost actually incurred for shipping the 445 pounds ship- 
ment first released by Major Hughes as obviously the balance of his 
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change of station allowance could have been moved at the same rate 
on such basis, there being no question of whether all of the effects 
then for shipment could have been included in the same car, nor 
any theoretical assumption of what the quartermaster might have 
done if he had had the entire 25,550 pounds for shipment. 
Computation must necessarily be based on facts as they actually 
exist. The first method gives application to such a principle. The 
second method is on the basis of a theoretical carload weight, and 
there is no practicable method of determining whether shipment 
could in a given case actually have been so made. The rule applied 
by the War Department in its computation, being that contemplated 
by the regulation, will be adopted in the settlement of accounts. 


(A-23650) 
PRINTING AND BINDING—BLANK BOOKS 


In the absence of a showing that the Government Printing Office is unable to 
furnish blank books to meet the needs of the Government departments and 
establishments they must be procured exclusively from the Public Printer, 

The heads of the respective departments and establishments may not obligate 
the Government for printing work done by commercial establishments 
when the law requires that it be done at the Government Printing Office. 


Comptroller General McCarl to the Secretary of Labor, January 2, 1929: 

There has been received a letter dated December 8, 1928, from the 
chief clerk of your department transmitting copy of a letter dated 
November 23, 1928, from the Assistant Commissioner of Immigration, 
Ellis Island, New York, with reference to the purchase of steno- 
graphic notebooks from Bainbridge, Kimpton & Haupt (Inc.), under 
a proposal accepted April 13,1928. The said letter is as follows: 


Replying to bureau letter of the 12th instant, file 55609/4 A&P, and accom- 
panying letter of August 3, file A-23650, from the Comptroller-General of the 
United States, relative to purchase of stenographic notebooks from Bainbridge, 
Kimpton & Haupt (Inc.), in amount of $15.36, under date of April 13, in which 
it is noted that claim for payment was disallowed, I have to advise you that 
these notebooks were purchased in open—market competition. This office is 
aware of the requirement covered in the provisions of the act of March 1, 1919, 
40 Stat. 1270 that all blank book work be done at the Government Printing 
Office, but was not of the opinion that this affected notebooks, which are listed 
on the general schedule of supplies, since under date of May 22, 1926, file 
55502-6, the bureau advised this office that after July 1, 1926, the Immigration 
Field Service would be exempted from purchasing through the General Supply 
Committee. 


The claim of the said Bainbridge, Kimpton & Haupt (Inc.), was 
disallowed by this office under date of June 23, 1928, because of the 
provision in the act of March 1, 1919, 40 Stat. 1270, which reads: 

See. 11 * * * That on and after July 1, 1919, all printing, binding, and 
blank-book work for Congress, the Executive Office, the judiciary and every 


executive department independent office, and establishment of the Government, 
shall be done at the Government Printing Office, except such classes of work 
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as shall be deemed by the Joint Committee on Printing to be urgent or necessary 
to have done elsewhere than in the District of Columbia for the exclusive use 
of any field service outside of said District. 

The Joint Committee on Printing has, in effect, defined the term 
“ blank-book work” as including work performed on all books that 
require printing, binding, or ruling operations for their manufacture, 
and the Public Printer, in his communication dated April 1, 1927, 
advised the heads of all executive departments and independent 
establishments that he was in a position to furnish stenographers’ 
notebooks, and, by his communication dated June 23, 1927, he further 
advised that authority had been granted for the purchase of ma- 
chinery equipment, etc., for the purpose of making blank books for 
use of all executive departments of the Government. Accordingly, 
such books are to be obtained from the Government Printing Office, 
if possible, “ except such classes of work as shall be deemed by the 
Joint Committee on Printing to be urgent or necessary to have done 
elsewhere than in the District of Columbia for the exclusive use of 
any field service outside of said District.” See 7 Comp. Gen. 185. 

The fact that stenographers’ notebooks are listed in the General 
Supply Committee Schedule does not justify the assumption that they 
are not blank books such as are required to be obtained from the 
Government Printing Office. 7 Comp. Gen. 411. 

As to the lack of authority to obligate the Government for printing 
work done by commercial establishments when the law requires that 
it be done at the Government Printing Office, your attention is in- 
vited to the case of the Consolidated Supply Company v. United 
States, 59 Ct. Cls. 157. 

As the notebooks here in question appear to have been purchased in 
good faith under a misconception as to the right to obtain them from 
the Government Printing Office, the claim for the purchase price 
of the notebooks will now be allowed, if otherwise correct. But here- 
after, the procedure in such matters should be as herein indicated. 


(A-24587) 


CONTRACTS—DEFAULT—SURETY’S LIABILITY TO MATERIAL- 
MEN—PAYMENT TO SURETY 


Where a contractor defaulted in performance of its contract for Government 
work and the United States finished the work, and it appears that the 
balance due the contractor for work performed prior to its default is 
more than sufficient to reimburse the Government for expenditures in com- 
pleting the work and for accrued liquidated damages for the contractor’s 
delay in performance, and it is established that the surety on the con- 
tractor’s performance bond has paid claims of laborers and materialmen 
for which it was liable under said bond, said surety is entitled to the 
balance of the moneys otherwise due the defaulting contractor to partially 
reimburse it for payments made as such surety. 
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Decision by Comptroller General McCarl, January 2, 1929: 

There has been presented to this office for consideration and settle- 
ment the claim of the Fidelity and Casualty Company of New 
York for the balance of the moneys due under the contract of 
Joseph C. Nance and Louis Moon, partners, composing the firm of 
Moon & Nance, with the Treasury Department, Coast Guard, con- 
tract No. Tcg—1708, dated March 15, 1927, for the construction of 
a Marine railway, boat carriage, and spur mooring dock at the 
United States Coast Guard Section Base 6, Fort Lauderdale, 
Fla., which contract was abandoned by said contractors before 
completion, necessitating completion of the unfinished work by the 
Government. 

Under the terms and conditions of said contract the contractors 
were obligated, for and in consideration of the payment of $18,262, 
to furnish all labor and materials and to perform all work required 
for the construction of the marine railway, boat carriage, and 
spur mooring dock at the United States Coast Guard Section Base 6, 
at Fort Lauderdale, Fla., in accordance with the specifications, 
schedules, and drawings therefor, attached to and made a part of the 
contract, and to commence the work within five calendar days after 
date of receipt of notice to proceed and to complete same within 125 
days from said receiving date. In the event of delay in completion 
of the work the contract provided for the deduction of liquidated 
damages as provided in the specifications, to wit, at the rate of $5 
per calendar day for each day completion thereof was delayed. 

To guarantee the performance of said contract in accordance with 
the conditions thereof, the contractors, Moon & Nance, as principals, 
and the Fidelity and Casualty Company of New York, as surety, 
executed a performance bond in the sum of $9,000, dated March 17, 
1927, payable to the United States of America. 

There were some changes in the work, as it progressed, not con- 
templated by the contract, by which the compensation to be paid 
the contractors was increased $50, thus increasing the contract price 
for the work to $18,312. 

The facts relative to the matters involved in the surety’s claim are 
stated by the Commandant of the United States Coast Guard, in his 
letter of December 17, 1927, to the General Accounting Office, to be 
as follows: 

Briefly stated, the facts in this case are as follows: On March 24, 1927, an 
executed copy of the contract was forwarded to the contractors, with notice 
to proceed with the work. The work was commenced, but was not prosecuted 
with the diligence required to enable completion within the time specified, and the 


work was apparently abandoned by the contractors. On August 1, 1927, the 
contractors were notified at their last known address that their right to proceed 
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under the contract was terminated in accordance with article 9 thereof. The 
surety on the contractors’ bond was communicated with and asked if they chose 
to complete the work. The surety adviséd that they elected not to undertake 
the completion of the work. Field Assistant Hite was then directed to take 
over the work and prosecute it to completion, as this was deemed a more 
advantageous method than that of soliciting bids for its completion. This work 
was taken over by the Government August 2, 1927, and was completed on 
September 1, 1927, and was accepted September 6, 1927. It will be noted from 
inclosure (31) that Field Assistant Hite estimates the contract was 73.41% 
completed when the Government terminated the contractors’ right to pro- 


—. 

Thus, it appears that the contractors abandoned their contract on 
or before August 1, 1927, and failed to perform the work contracted 
for thereunder, and that their surety elected not to complete the un- 
finished work, necessitating the subsequent completion thereof by 
the Government. The contractors’ right to complete the work was 
terminated by the Government on August 1, 1927, pursuant to the 
provisions of article 9 of the contract, and the unfinished work there- 
under was completed by the Government on September 1, 1927. 

Where a contractor abandons its contract, necessitating the ter- 
mination thereof by the Government, and the subsequent completion 
of the work contracted for either by another contractor or by the 
Government, liquidated damages, when provided for in the contract, 
accrue only to the date of such termination for delays in completion 
of the contract. See 7 Comp. Gen. 409. 


The contractor in this case appears to have received notice to pro- 
ceed with the work on March 26, 1927. Therefore, the work should 
have been completed within 125 days from that date, which was July 
29,1927. Hence, liquidated damages accrued from July 29 to August 
1, 1927, or for a period of three days. 

The contract provided : 


ArticLe 9. Delays—Damages.—If the contractor refuses or fails to prose- 
cute the work, or any separable part thereof, with such diligence as will insure 
its completion within the time specified in Article 1, or any extension thereof, 
or fails to complete said work within such time, the Government may, by 
written notice to the contractor, terminate his right to proceed with the work 
or such part of the work as to which there has been delay. In such event the 
Government may take over the work and prosecute the same to completion by 
contract or otherwise, and the contractor and his sureties shall be liable to the 
Government for any excess cost occasioned the Government thereby. If the 
contractor’s right to proceed is so terminated, the Government may take pos- 
session of and utilize in completing the work such materials, appliances, and 
plant as may be on the site of the work and necessary therefor. If the Govern- 
ment does not terminate the right of the contractor to proceed, the contractor 
shall continue the work, in which event the actual damages for the delay will 
be impossible to determine and in lieu thereof the contractor shall pay to the 
Government as fixed, agreed, and liquidated damages for each calendar day of 
delay until the work is completed or accepted the amount as set forth in the 
specifications or accompanying papers and the contractor and his sureties shall 
be liable for the amount thereof: Provided, That the right of the contractor 
to proceed shall not be terminated or the contractor charged with liquidated 
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damages because of any delays in the completion of the work due to unfore- 
seeable causes beyond the control and without the fault or negligence of the 
contractor, including, but not restricted to acts of God, or of the public enemy, 
acts of the Government, fires, floods, epidemics, quarantine restrictions, strikes, 
freight embargoes, and unusually severe weather or delays of subcontractors 
due to such causes: Provided further, That the contractor shall within ten days 
from the beginning of any such delay notify the contracting officer in writing 
of the causes of delay, who shall ascertain the facts and the extent of the 
delay, and his findings of facts there shall be final and conclusive on the 
parties hereto, subject only to appeal, within thirty days, by the contractor 
to the head of the department concerned, whose decision on such appeal as 
to the facts of delay shall be final and conclusive on the parties hereto. 

ARTICLE 15. Disputes —Except as otherwise specifically provided in this con- 
tract, all disputes concerning questions of fact arising under this contract 
shall be decided by the contracting officer or his duly authorized representative, 
subject to written appeal by the contractor within thirty days to the head of 
the department concerned, whose decision shall be final and conclusive upon 
the parties thereto as to such questions of fact. In the meantime the con- 
tractor shall diligently proceed with the work as directed. 

ARTICLE 16. Payments to contractors—(a) Unless otherwise provided in 
the specifications, partial payments will be made as the work progresses at 
the end of each calendar month, or as soon thereafter as practicable, on esti- 
mates made and approved by the contracting officer. In preparing estimates 
the material delivered on the site and preparatory work done may be taken 
into consideration. 

(db) In making such partial payments there shall be retained 10 per cent on 
the estimated amount until final completion and acceptance of all work covered 
by the contract: Provided, however, That the contracting officer, at any time 
after 50 per cent of the work has been completed, if he finds that satisfactory 
progress is being made, may make any of the remaining partial payments in 
full: And provided further, That on completion and acceptance of each separate 
building, vessel, public work, or other division of the contract, on which the 
price is stated separately in the contract, payment may be made in full, in- 
cluding retained percentages thereon, less authorized deductions. 

(c) All material and work covered by partial payments made shall! thereupon 
become the sole property of the Government, but this provision shall not be con- 
strued as relieving the contractor from the sole responsibility for the care and 
protection of materials and work upon which payments have been made or the 
restoration of any damaged work, or as a waiver of the right of the Govern- 
ment to require the fulfillment of all of the terms of the contract. 

(d@) Upon completion and acceptance of all work required hereunder, the 
amount due the contractor under this contract will be paid upon the presenta- 
tion of a properly executed and duly certified voucher therefor, after the con- 
tractor shall have furnished the Government with a release, if required, of all 
claims against the Govenment arising under and by virtue of this contract, 
other than such claims, if any, as may be specifically excepted by the con- 
tractor from the operation of the release in stated amounts to be set forth 
therein. 


Paragraph 7 of the specifications provided : 


Liquidated damages.—The damages that may result from any delay in com- 
pletion of any work by the time agreed upon will be difficult, if not impossible, 
to determine. If any work is not completed on or before the date fixed for its 
completion by the terms of the contract, or by the date arrived at by any 
extension of time that may be allowed under the terms of the contract, the 
eontractor shall pay to the Government as fixed, agreed, and liquidated dam. 
ages, five dollars ($5) for each calendar day thereafter until the work is satis- 
factorily completed, or until such time as the Government may reasonably pro- 
cure the completion of the work. by another contract, or complete the work 
itself: Provided, That no delay shall be charged against the contractor if the 
head of the, department certifies, before final payments, that such delay has 
caused no damage to the Government. Whatever sums may be due as liqui- 
dated damages for delay may be deducted from payments due the contractor 
or may be collected from the contractor or his sureties, 


66677 °—29——22 





322 DECISIONS OF THE COMPTROLLER GENERAL 


Progress or partial payments, on the basis of 90 per cent of the 
estimated value of the completed work, were made to the contractors 
by the United States Coast Guard’s disbursing officer, as follows: 


June, 1927, on voucher No. 198576 
July, 1927, on voucher No, 2447 


Total payments to contractors. 


The Commandant of the United States Coast Guard under date of 
October 13, 1928, reported to this office that the total amount ex- 
pended by the United States to complete the work after its aban- 
donment by the contractors aggregated $5,204.62. 

Under the terms of the contract liquidated damages accrued to the 
United States at the rate of $5 per day for the three calendar days 
of delay in completion prior to the termination of contractors’ right 
to complete, amounting to $15. 

Deducting from the contract price of $18,312 for the work re- 
quired, (1) the $8,967.37 payments made to the contractors, (2) the 
$5,204.62 expenditures made by the United States in completing the 
contract, and (3) the $15 accrued liquidated damages, there remains 
of the contract price the sum of $4,125.01. And as the work was 
73.41 per cent completed by the contractors, the amount earned to 
date of default was $13,442.84, which, after deducting the liquidated 
damages and the amount paid to contractors, leaves an earned bal- 
ance of $5,460.47, which includes the retained percentages, amounting 
to $995.88, and is in excess of the balance of $4,125.01 due under 
the contract. 

The Fidelity and Casualty Company of New York, surety on the 
contractors’ performance bond, claims the $4,125.01 balance due 
under the contract in order partially to reimburse it for expenditures 
on behalf of contractors for which it was liable under the per- 
formance bond. 

The performance bond provided: 

Now THEREFORE, If the principal shall well and truly perform and fulfill all 
the undertakings, covenants, terms, conditions, and agreements of said con- 
tract during the original term of said contract and any extensions thereof 
that may be granted by the Government, with or without notice to the surety, 
and during the life of any guaranty required under the contract, and shall 
also well and truly perform and fulfill all the undertakings, covenants, terms, 
conditions, and agreements of any and all duly authorized modifications-«of said 
contract that may hereafter be made, notice of which modifications to the surety 
being hereby waived, and if said contract is for the construction or repair of 
a public building or a public work within the meaning of the act of August 13, 
1894, as amended by act of February 25, 1905, shall promptly make payment to 
all persons supplying the principal with labor and materials in the prosecution 
of the work provided for in said contract, and any such authorized extension 
or modification thereof, then, this obligation to be void; otherwise to remain 
in full force and virtue. 

The involved Government contract for the construction of the 
marine railway, etc., at the United States Coast Guard Section Base 
6, at Fort Lauderdale, Fla, is a public work within the meaning of 
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the act of August 13, 1894, 28 Stat. 278, as amended by the act of 
February 24, 1905, 33 Stat. 811, which provides for the protection of 
persons furnishing materials and labor for the contruction of public 
buildings and works. The courts have held that under a perform- 
ance bond for public buildings and work under said statute the obli- 
gation has a dual aspect, to wit, first, to secure to the Government the 
faithful performance of the contract, and, second, to protect third 
persons from whom the contractor may obtain materials or labor; and 
that the act was intended to provide a security for laborers and mate- 
rial men on which they could rely confidently for protection, unless 
they relinquished the benefit of such security by their own dealings 
with the contractor. United States v. National Surety Co., 92° Fed. 
Rep. 549; Equitable Surety Co. v. United States, 234 U.S. 448. 

Under the conditions of the bond, and in view of said statute, the 
surety became bound for performance of the work by the contractor 
in accordance with the stipulations of the contract and for the prompt 
payment of moneys due to all persons supplying labor and materials 
to the contractor for the work under involved contract. 

In the instant matter the contractors defaulted in performance of 
their contract, and the surety elected not to complete the contract, and 
the United States was compelled to complete the work. However, at 
the time of said default there were funds due the contractors for work 
performed which are more than sufficient to reimburse the Govern- 
ment for its expenditures in completing the contract. After pay- 
ments of the amounts due the Government, both for necessary expen- 
ditures and accrued liquidated damages for delays in performance, 
there remains of the contract price for the work the sum of $4,125.01 
as balance withheld from the defaulting contractor. 

It is a well settled principle of law that where a surety upon a con- 
tractor’s bond has paid claims it was obligated to pay, if its princi- 
pal did not, it is entitled by right of subrogation, to be reimbursed 
for such payments from and not to exceed the amount of any funds 
in the hands of the Government otherwise due the contractor for 
work performed under the involved contraet. In this connection see 
United States v. National Surety Company, 92 Fed, Rep, 549; Hen- 
ningsen et al, v. United States Fidelity and Guaranty Company of 
Baltimore, Md., et al., 143 Fed. Rep. 810, affirmed by the United 
States Supreme Court, 208 U. S. 404; Prairie State Bank v. United 
States, 164 U. S. 227; Fidelity and Deposit Company of Maryland v. 
Claiborne Parish School Board et al., 11 Fed. Rep (2d) 404; Fidelity 
and Depcsit Company of Maryland v, Union State Bank of Minne- 
apolis et al., 21 Fed. Rep. (2d) 102; and Hardaway v. National 
Surety Company, 211 U. S. 552. See, also, 8 Comp. Gen. 266. 

The evidence presented by the claimant clearly shows that, as 
such surety on the defaulting contractors’ performance bond, it has 
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paid obligations and liabilities to material men and laborers under the 
said contract aggregating an amount in excess of the balance due 
from the Government under the contract, and that there are pending 
for adjustment by it additional claims, amounting to several hundred 
dollars, for the payment of which it may be liable on the bond. 

Accordingly, there is certified as due the claimant, the Fidelity and 
Casualty Company of New York, the sum of $4,125.01 as the balance 
due under the contract No. Teg—1708, dated March 15, 1927, and a 
eheck therefor will issue to said surety in due course. 


(A-25517) 
BURIAL EXPENSES—VETERANS OF THE WORLD WAR 


The fact that the widow may have murdered her husband, a veteran of the 
World War, does not preclude reimbursement to her of such part of the 
burial expenses as otherwise is authorized under section 201 (1) of the 
World War veterans’ act, as amended by the act of May 29, 1928, 45 Stat. 
966, and the regulations issued pursuant thereto. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 2, 1929: 


Consideration has been given to your letter of December 17, 1928, 
as follows: 


I have the honor to request your decision in the case of Louis Washington, 
XC-715 593, which is pending before the bureau for determination. 

The facts of the case may be stated as follows: 

Louis Washington, a veteran of the World War, came to his death on March 
26, 1928, as the result of a stab wound of the chest in the region of the heart, 
dealt by his wife, Mrs. Nancy Washington, who was subsequently convicted of 
murder in the first degree and sentenced to life imprisonment in the penitentiary 
of the State of Alabama. The veteran’s remains were buried in the Mobile 
National Cemetery, Mobile, Alabama, and expenses in the amount of $277 were 
incurred in the funeral and burial. The widow paid all but $25 of this amount 
and has filed a claim for reimbursement of burial expenses under the provisions 
of section 201 (1) of the World War veterans’ act, as amended 

The evidence transmitted with the claim for reimbursement shows that the 
requirements of bureau regulation No. 201 (which regulation sets forth the 
conditions under which burial expenses will be paid by the bureau) have been 
complied with. There would be no question regarding reimbursement of burial 
expenses to the widow in this case except for the fact that she, through her 
wrongful act, caused the death of the veteran; accordingly, the question arises 
as to whether the widow is barred from receiving reimbursement because of her 
wrongful act in causing his death. Will you therefore advise me if the bureau 
may authorize reimbursement of $82 (the difference between $107, the amount 
payable under existing law, and $25, the amount due to the undertaker) to Mrs. 
Nancy Washington, if otherwise proper? 


Section 201 (1) of the World War veterans’ act, as amended by the 
act of May 29, 1928, 45 Stat. 966, makes no restriction on the payment 
of reimbursement claims for burial expenses of a “ veteran of any 
war ” on the basis of the cause of death. However, it is probable 
your doubt is not as to the terms of the statute, but as to whether it 
would be against public policy for the Government to reimburse a 
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widow for burial expenses incident to the death of her husbund whom 
she had murdered. 

It appears that the widow in this case, as a result of her husband’s 
death, paid $252 on account of his funeral expenses; and it is ap- 
parent that a reimbursement to her of $82 of said amount would not 
constitute a granting to her of a personal right or benefit as a result 
of her felonious action, such as was involved in 7 Comp. Gen. 27, and 
decision of May 29, 1926, A-13608. On the contrary, the net result 
of her felonious action, in so far as burial expenses are concerned, 
would be a financial loss to her of $170. 

The statute here involved does not grant a personal right or benefit 
to a widow. It merely obligates the Government to pay the cost of 
burial expenses of veterans within certain limitations and under cer- 
tain conditions, irrespective of the cause of death and without regard 
to any criminal action of the person to whom the reimbursement 
otherwise is authorized under the statute. 

Accordingly, I have to advise in answer to your submission, that 
the fact that the widow may have murdered her husband does not 
preclude reimbursement to her of such part of the funeral expenses 
as otherwise is authorized under the law and regulations. 


(A-25441) 
DISTRICT OF COLUMBIA REVENUES—DISPOSITION OF 


There is no authority for the collector of taxes of the District of Columbia to 
deposit taxes and other revenues of the District received by him elsewhere 
than with the Treasurer of the United States, and the present practice of 

the collector of depositing checks remitted to him in payment of taxes and 

other obligations in local banks should be discontinued. 


Acting Comptroller General Ginn to the President of the Board of Commis- 

sioners of the District of Columbia, January 3, 1929: 

There has been received your letter of December 12, 1928, submit- 
ting for decision the question as to the legality of the present prac- 
tice by the collector of taxes of the District of Columbia in deposit- 
ing checks received by him in payment of taxes and other obligations 
due the District of Columbia in two local banks and receiving from 
said banks drafts drawn by them on their correspondent banks in 
New York, said drafts being deposited later with the Treasurer of 
the United States. 

Briefly summarized, the practice appears to be as follows: 

All checks received by the tax collector are deposited with the 
District National and the Federal-American National banks, the de- 
posits being made with each bank alternately; that is, if a deposit is 
made with the Federal-American National Bank on Monday, the 


326 DECISIONS OF THE COMPTROLLER GENERAL 


deposit is made with the District National Bank on Tuesday, and 
so on. On the day following the day the deposit is made a check is 
drawn by the collector of taxes on the bank in which such deposit was 
made for the full amount thereof and a draft on New York is given 
to the collector by the bank in which the checks were deposited, 
which drafts are in turn deposited with the Treasurer of the United 
States. It may be noted here that the drafts on New York received by 
the collector in exchange for the individual checks deposited by him 
are for the full amount of the deposits and if any of the personal 
checks originally received by the collector should be dishonored when 
presented to the banks on which drawn the bank in which deposited 
is reimbursed therefor. In other words, the handling of the checks 
in this manner is no assurance that the amounts deposited in the 
Treasury may not later be reduced if any checks deposited in said 
banks should be dishonored. 

A summary of the laws governing the collection and deposit of 
moneys by the collector of taxes of the District of Columbia is as 
follows: 

An act of the Legislative Assembly of the District of Columbia 
approved August 23, 1871, entitled “An act prescribing the duties 


of certain officers for the District of Columbia and fixing their com- 
pensation,” provided— 


That it shall be the duty of the Collector of Taxes to collect all taxes 
imposed by the Government of the District of Columbia, except such as may be 
otherwise provided for, and to deposit the same daily with the Treasurer 
{of the District of Columbia] * * 


This act further provided— 


That the Collector of Taxes, before entering upon his duties, shall execute a 
bond ‘in the sum of $100,000, with sufficient surety or sureties to be approved 
by the Governor [Commissioners of the District of Columbia], conditioned upon 
the faithful performance of the duties of his office. 


This act also provided— 


That the Treasurer of the District of Columbia shall receive daily from 
the Collector of Taxes all moneys which may be paid to said Collector, giving 
receipts in duplicate therefor, one of which shall be retained by the Collector 
of Taxes, and the other transmitted to the Comptroller [of the District of 
Columbia} * * * 


The act of June 11, 1878, 20 Stat. 105, sec 4, provided that— 


All taxes collected shall be paid into the Treasury of the United States, 
and the same, as well as the appropriations to be made by Congress as afore- 
said, shall be disbursed for the expenses of said District * * 


The act of July 1, 1882, 22 Stat. 144, provided— 


That hereafter all moneys appropriated by Congress for the expenses of the 
Government of the District of Columbia, together with all revenues of the 
District of Columbia from taxes or otherwise, shall be deposited in the 
Treasury of the United States as required by the provisions of Section 4 of 
the Act approved June 11, 1878, and shall be drawn therefrom only on 
requisition of the Commissioners of the District of Columbia. 
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The act of March 3, 1881, 21 Stat. 460, provided that— 


The office of Treasurer of the District of Columbia is hereby abolished 
from and after the 30th day of June, 1881, and the Collector of Taxes for 
said District shall, from and after that date, collect all revenues of the Dis- 
trict and deposit the amounts collected daily with the Treasurer of the 
United States. 

The last act quoted requires that all collections of revenues be 
deposited daily in the Treasury and no authority is found for the 
use of banks—either those now being used or any others—as inter- 
mediaries or collecting agencies. In fact, there appears to be no 
authority for the collector of taxes to deposit money or checks 
received as revenues of the District of Columbia elsewhere than with 
the Treasurer of the United States. 


The question submitted is answered accordingly. 


(A-23954) 


MILEAGE—NAVY OFFICERS—TRAVEL HOME ON RETIREMENT OR 
AFTER RELIEF FROM ACTIVE DUTY 


Where travel is performed within one year of retirement, or after relief from 
active duty, an officer of the Navy is entitled to mileage under the order 
directing him to proceed to his home upon retirement or upon relief from 
active duty. 2 Comp. Gen. 456 and 4 id. 954 amplified. 


Acting Comptroller General Ginn to Lieut. W. C. Colbert, United States Navy, 

January 4, 1929: 

There has been received your letter of July 9, 1928, requesting de- 
cision whether you are authorized to pay voucher therewith inclosed 
in favor of Capt. E. T. Pollock, United States Navy, retired, for 
mileage from Washington, D. C., to Jamestown, R. I. (Newport, 
R. I.), for travel to his home on retirement. It is presumed, al- 
though not stated in your submission, that Captain Pollock while 
serving as Superintendent of the Navy Observatory, Washington, 
D. C., was placed on the retired list and continued on active duty. 
By orders of September 8, 1927, he was relieved from that duty, di- 
rected to report to his successor for duty, to regard himself detached 
from all duty on October 1, 1927, and to proceed to his home. This 
order was received by Captain Pollock September 9, 1927, when he 
noted thereon that his home was Jamestown, R.I. He was detached 
October 1, 1927, and it appears from the voucher submitted that he 
performed the travel from Washington to Jamestown June 8-9, 
1928, no reason being stated for the delay in carrying out his order 
to proceetl to his home upon relief from duty. In decision of May 
15, 1925, 4 Comp. Gen. 954, it was said: 

Military orders are to be obeyed at once or within a reasonable time accord- 


ing to their character, and public business is the foundation on which mileage 
is based. If an order to an officer on retirement to proceed to his home is not 
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obeyed within a reasonable time it loses its character as an order to travel 
on public business, and if the travel is subsequently performed it is at the 
officer’s pleasure or convenience and not under orders within the meaning of 
the statute. What is a reasonable time in one case might not be so in another 
as no fixed rule can be laid down that will govern in all cases, but an order 
that is usually given an officer on retirement to proceed to his home can not 
be regarded as an open order for travel to be complied with at any future time 
suiting the pleasure or conyenience of the officer to whom issued. 2 Comp. 
Gen. 456; 9 Comp. Dec. 819. 


* * * * * > * 

* * * ‘There is no implied authority of law to delay the travel for any 
definite period, and therefore the subsequent action of the Secretary of War 
one year after date of orders, approving claimant's request for an extension 
eeeey eqald not have the effect of bringing the travel within a reasouable 

In view thereof you state that you are unable to determine whether 
the travel in this case was performed within a reasonable time. The 
decided cases have been to the effect that if the travel was not per- 
formed within a year after retirement (or in the case of retired offi- 
cers relieved from active duty, within a year from date of relief), 
it was not within a reasonable time in view of the nature of the order 
under which the travel was authorized to be performed. 2 Comp. 
Gen. 456. It was there suggested as a qualification, that such is the 
rule “ where the orders have not been extended by some appropriate 
action of the department issuing them.” The present submission 
indicates a need for further statement to assist disbursing officers 
where vouchers are submitted for payment of an allowance for travel 
to the home of an officer on retirement. 

There is no specific statutory authority for the payment of mileage 
to an officer for travel from his last place of duty to his home on 
retirement. The mileage law, section 12 of the act of June 10, 1922, 
42 Stat. 631, relates to travel of officers on public business, normally 
on the active list or while on active duty. Under laws similarly 
worded it was held an officer is entitled to mileage for travel to his 
home to await orders. United States v. Phisterer, 94 U.S.219. An 
officer placed on the retired list continues to be an officer and an 
order issued to him before, or coincident with, his retirement and 
while on the active list, for many years has been considered a com- 
petent order entitling him to mileage for the travel from the place 
at which he was on duty when retired to the home selected by him. 
2 Comp. Dec. 139 (but see 5 Comp. Dec. 227, where some of the 
statements therein in another connection are limited) and 4 Comp. 
Dec. 175, bottom of page 181. A retired officer has the same right 
to select a home different from that when appointed, and to change 
it after retirement as any other citizen. The matter is discussed in 
the Phisterer case, although the proposition requires no statement 
of authority to support its correctness. See 13 Comp. Dec. 793; 
18 id. 634. 
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In the case reported in 4 Comp. Dec. 175 there was no order to 
proceed to his home, the officer when retired being at the place 
recorded in the War Department as his home; that is, Washington, 
D. C. Over a year after his retirement he made a journey to Den- 
ver, Colo., and returned to Washington, D. C., and advanced the 
claim that the journey to Denver was travel to his home and was in 
connection with his retirement. That claim was rejected. 

In 6 Comp. Dec. 24 is reported the case of a naval officer, Lieut. 
J. C. Burnett, who was retired at Washington, D, C., May 8, 1896, 
and directed to proceed to his home. Because of his health and on 
the advice of physicians, he traveled to Europe and did not proceed 
to his home in San Francisco until November 1, 1897, more than a 
year after his retirement. In that case it was said: 

The rule in regard to allowing mileage for travel under orders is that the 
travel must be performed within a reasonable time after the receipt of the 
order. It is true, what is a reasonable time in one case might not be so in 
another, and that no fixed rule can well be laid down that will govern in all 
cases; but the order that is usually given to a naval officer on his retirement, 
directing him to proceed to his home, can not be regarded as an open order for 
travel to be complied with at any future time suiting the pleasure or con- 
venience of the officer to whom it is issued. An officer ordered to proceed to 
his home with a view to his retirement must obey the order within a reason- 
able time in order to entitle him to mileage. (4 Comp. Dec. 182, art. 214, 
Navy Regulations of 1896.) _ 

That case was passed upon by the Court of Claims, 38 Ct. Cls. 752, 
and without an opinion judgment was given claimant for mileage, 
Washington to San Francisco. The facts as found by the Court of 
Claims are quoted, 9 Comp. Dee, 820, where was considered the case 
of an officer who delayed proceeding to his home from January 1, 
1901, until March 12, 1903, no reason being shown for the delay. 
The Burnett Case was distinguished from the facts of that case on 
the additional evidence presented to the Court of Claims and not 
presented to the accounting officers, which, in addition to the facts 
heretofore stated, included evidence that the officer had applied for 
leave of absence to leave the United States for six months, and that 
leave was extended from time to time. There is an implication that 
had such facts been presented a different conclusion might have been 
reached in the Burnett Case in the accounting offices, but the rule 
announced in 6 Comp. Dec. 24 was adhered to on the facts of the 
case presented in Freeman’s Case, 9 Comp. Dee. 819, and reaflirmed 
in the case of Brigadier General Girard, 18 Comp. Dec. 112, where 
the reason for the delay is described as for officer’s own conven- 
ience. The statement made in the Freeman Case, respecting the 
Burnett Case, seems to be inconsistent with the action actually taken 
in the cases before the Comptroller of the Treasury, 22 MS. Comp. 
Dec. 169, and 28 id. 690. See 2 Comp. Gen, 457, where the facts 
of the cases and the action taken are stated. In the Girard Case, 
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the delay was in part due to the San Francisco earthquake and the 
services of the officer with the American Red Cross activities. That 
ease also reached the Court of Claims, 49 Ct. Cls. 703, where the 
petition was dismissed without opinion. On the basis of these cases 
the War Department in the Manual for the Quartermaster Corps, 
1916, paragraph 1802, formulated the following rule: 

Having failed to perform the journey within one year after retirement, he is 
not considered to have performed the journey within a reasonable time and is 
therefore not entitled to mileage. (Auditor, July 10, 1906, affirmed by Comp- 
aay’ 13 Comp. 112, August 15, 1906—case Gen. Girard; Ct. Cls. May 14, 

This is the genesis of the one-year rule. No case has been found 
where mileage was disallowed where the journey was performed 
within one year after retirement, and in the accounting offices all 
cases have been disallowed where travel was over one year after 
retirement. 

As the order to travel to his home is a military order, issued when 
on the active list, or on active duty after retirement, it is to be 
treated and obeyed as such in the circumstances in which it is issued ; 
that is, the officer is being relieved from active duty, usually after 
a long period of service; therefore, it is not such an order as is 
required to be obeyed within the time limits fixed for obedience 
by officers on the active list in article 132 of the Naval Regulations, 
1920. But the “reasonable time” is with respect to obedience to 
the order, not the circumstances of the officer. It has been said 
that if the order is not obeyed within a reasonable time, it ceases 
to be a military order; that it is not an authority for the officer to 
travel at any time that it suits his convenience or pleasure. It is 
doubtful that that reasoning is logical. If the facts of each in- 
dividual case may vary the meaning and requirement of an order, 
it lacks one of the impressive and distinctive characteristics of a 
military order, which is required to be obeyed strictly and executed 
promptly. The officer is required to proceed to his home and under 
regulations to advise the department of his address. Where an 
officer remains at the place at which retired for a year after retire- 
ment, that place, for the purpose of mileage for travel to his home 
on retirement, is to be treated as his home, by the fact of his remain- 
ing there, no matter what the cause, and the officer’s statements 
to the contrary either at the time of retirement or afterwards, do 
not change the fact that it was his place of residence for a year, 
a place of residence which he may change if he so desires, but if so 
changed over a year afterwards, gives no more right to mileage under 
his retirement order than subsequent changes in his place of residence. 

In consideration of the precedents referred to above and the 
reasoning herein, it was said in decision of April 9, 1928, A-16340: 
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While mileage is payable to an officer for travel to his home upon retire- 
ment, it has been the consistent holding that the travel must be pursuant to the 
order and within a reasonable time; that the period during which the travel 
must be performed may not be extended by War Department orders, and that 
in all cases where travel has been more than a year after retirement, the 
travel is not within a reasonable time nor pursuant to the order placing the 
officer on the retired list and directing him to proceed to his home. The fact 
that the delay in travel was because of illness has not been recognized as per- 
mitting unreasonable extensions of time. * * *, 

In this case, the travel having been within one year of retirement, 
or of relief from active duty, the voucher, if otherwise correct, may 


be paid. 


(A-25255) 
GENERAL SUPPLY COMMITTEE CONTRACTS—WEIGHTS 


In the absence of a provision in the contract stipulating otherwise, delivery of 
supplies to the General Supply Committee is to be considered as delivery 
to the United States, and the weights correctly obtained in accordance with 
Federal specifications at the time of receipt of the articles by the commit- 
tee should be considered as the weight for acceptance of the commodities 
by the department or establishment concerned, but the departments and 
establishments are not thereby precluded from questioning the correctness 
of the reported weights when their own weighings indicate error in the 
weights as reported by the General Supply Committee. 


Acting Comptroller General Ginn to the Secretary of the Treasury, January 4, 

1929: 

I have your letter of December 14 in reply to my letter of Decem- 
ber 4, 1928, in regard to the claim of the Windsor Soap Company 
for $12.25 on account of soap delivered to the Saint Elizabeths 
Hospital under the General Supply Committee contract. 

After setting forth the facts relative to the weights involved in 
this transaction and that due to a misinterpretation of the specifica- 
tions by an employee of the General Supply Committee the weight 
had been incorrectly reported, you state: 

The General Supply Committee desires also that you be informed that the 
question of weights assigned by that committee has so frequently been the 
subject of discussion with various departments of the Government that they 
hope your action in this case will definitely decide whether weights correctly 
obtained in accordance with Federal Specifications at the time of the receipt 
of articles by the General Supply Committee, shall be considered as the weight 
for the acceptance of commodities by the several Government Departments. 

In the absence of a provision in the contract stipulating otherwise, 
delivery to the General Supply Committee is to be considered as 
delivery to the United States, and the weights correctly obtained in 
accordance with Federal specifications at the time of receipt of 
articles by the said committee should be considered as the weight for 
acceptance of the commodities by the several Government depart- 
ments and establishments, but the departments and establishments 
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are not thereby precluded from questioning the correctness of the 
reported weights when their own weighings indicate error in the 
weights as reported by the General Supply Pommittee. 


(A-25476) 


VETERANS’ BUREAU—DISCONTINUANCE OF DISABILITY 
COMPENSATION—DEPENDENT PARENTS 





Discontinuance of disability compensation based on dependency of parents under 
section 201 (f) of the World War veterans’ act, as amended by the act of 
May 29, 1928, 45 Stat. 965, should date, in so far as practicable, from Janu- 
ary 1, or from the first of the month therafter in which the determination 
is made that the parents were not dependent as of January 1. Dependency 
of parents as of January 1, required to be determined under the statute, 
should control one year’s payments of disability compensation, whatever is 

the effective date of determination in individual cases, whether January 1 

or the first of any succeeding month. 


Acting Comptroller General Ginn to the Director, United States Veterans’ 
Bureau, January 4, 1929: 


Consideration has been given your letter of December 15, 1928, 


requesting decision on a question presented as follows: 


I have the honor to refer to section 201, paragraph (f) of the World War 
veterans’ act, as amended, May 29, 1928, which provides, in part: 

“That the status of dependency shall be determined as of the first day of each 
we. Fe 
und to request your decision on the question as to whether section 205 of the 
World War veterans’ act, as amended, may be properly applied to those cases 
where compensation is discontinued because it is determined after a review of 
the evidence submitted in accordance with this action that dependency no 
longer exists. 

Section 205, as amended, reads as follows: 

“Upon its own motion or upon application the bureau may at any time re- 
view an award and, in accordance with the facts found upon such review, may 
end, diminish, or increase the compensation previously awarded, or, if com- 
pensation is increased, or if compensation has been refused, reduced, or dis- 
continued, may (subject to the provisions of section 210 heréof) award com- 
pensation in proportion to the degree of disability sustained as of the date 
such degree of disability began, but not earlier than the date of discharge or 
resignation. Except in cases of fraud participated in by the beneficiary, no 
reduction or discontinuance of compensation shall be effective until the Ist 
day of the third calendar month next succeeding that in which such reduction 
or discontinuance is determined.” 

In your decision dated August 21, 1925 (6 Comp. Gen. 149) in the case of 
Fred Sindar it was held: 

“Section 205 of the World War veterans’ act of June 7, 1924, 43 Stat. 622, 
deals with ‘review’ of awards, and the effective date for reductions or dis- 
continuances in compensation thereunder relates to changes resulting from such 
review. This section does not relate to changes in rates of compensation 
authorized or required by other provisions of law or regulation which them- 
selves limit the period of the rating or fix the effective date of reduction or 
discontinuance in compensation, because of some particular circumstance or 
happening.” 















It is understood that the specific question presented by your sub- 
mission is as to what should be the effective date of discontinuance 
of payments of disability compensation to dependent parents of vet- 
erans when it is determined under section 201 (f) of the World War 
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veterans’ act, as amended, that the dependency did not exist as of the 
first of any year. 

Section 201 (f) of the World War veterans’ act, as amended by the 
act of May 29, 1928, 45 Stat. 965, is as follows: 

If there is a dependent mother (or depéndent father), $20, or both, $30. 
The amount payable under this subdivision shall not exceed the difference be- 
tween the total amount payable to the widow and children and the sum of 
$75. Such compensation shall be payable, whether the dependency of the 
father or mother or both arises before or after the death of the person: Pro- 
vided, That the status of dependency shall be determined as of the first day 
of each year, and the director is authorized to require a submission of such 
proof of dependency as he, in his discretion, may deem necessary: Provided 
further, That upon refusal or neglect of the claimant or claimants to supply 
such proof of dependency in a reasonable time, the payment of compensation 
shall be suspended or discontinued. 

It is evident that the word “ year ” in the first proviso refers to the 
calendar year. The statute contemplates only yearly adjustments in 
disability compensation to dependent parents of veterans; that is, 
compensation may be neither discontinued nor commenced at any 
time during the year other than the effective date based on the de- 
termination of dependency as of January 1. Dependency as of Jan- 
uary 1 must control one year’s payments whatever is the effective date 
in individual cases. Section 205 of the statute does not control dis- 
continuance of disability compensation determined under section 
201 (f) of the statute on the basis that no dependency is shown to 
have existed as of January 1. In addition to the quotation appear- 
ing in your letter, from decision of August 21, 1925, reference is also 
made to the following from the same decision: 

As to the second class, section 202 (1) of the statute authorizes payment of 
additional amounts of compensation on account of dependent relatives of the 
beneficiary. Payment of this additional amount would obviously be limited to 
the period the relationship continued. Discontinuance on account of any par- 
ticular dependent would be automatically effective on the happening that severed 
the relationship. As no “ review” would be necessary, section 205 of the statute 
would not be for application. 

The statute would appear to contemplate January 1 as the effective 
date of adjustments in disability compensation of dependent parents 
based on dependency determined as of that date, in so far as may be 
administratively practicable to receive and act upon the showing of 
dependency and there should be adopted such administrative proce- 
dure as will accomplish the intent of the statute. But the statute 
does not necessitate refunds of payments properly made prior to a 
new determination of dependency as of January 1, which might re- 
sult if it proved to be administratively impracticable to act upon all 
cases to make adjustments in disability compensation effective Janu- 
ary 1. It is understood that disability compensation is paid monthly 
on or about the last of the month for which due, and that it is never 
paid in advance. Therefore, any final determination of dependency 
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as of January 1, as effecting discontinuances as well as commence- 
ments of disability compensation, properly may relate to the first of 
the month in which the determination of dependency as of January 1 
is made. For instance, the determinations made during January 
would require adjustments effective January 1, determinations made 
during February would require adjustments effective February 1, etc. 

Answering the question specifically, you are advised that discon- 
tinuance of disability compensation based on dependency of parents 
under section 201 (f) of the statute should date, in so far as prac- 
ticable, from January 1, or from the first of the month thereafter in 
which the determination is made that the parents were not dependent 
as of January 1. 


(A-25157) 


TRANSPORTATION—DEPENDENTS OF NAVY OFFICER— 
ANTICIPATED ORDERS 


An officer of the Navy is not entitled to reimbursement of the commercial cost of 
transportation of his dependents when they travel in anticipation of orders 
subsequently issued directing a permanent change of station. 


Acting Comptroller General Ginn to Lieut. Albert M. Bledsoe, United States 

Navy, January 5, 1929: 

There has been received your request for review of settlement No. 
0105917, dated September 27, 1928, disallowing your claim for reim- 
bursement of cost of commercial transportation of your dependents 
from San Diego, Calif., to Seattle, Wash., February 17 to 19, 1928, 
under orders of March 1, 1928, delivered March 13, 1928, detaching 
you from duty on board the U. 8. S. Reno, directing you to proceed to 
the navy yard, Puget Sound, Wash., for duty, and granting you a 
delay of one month in so reporting, such delay to be counted as leave. 

The claim was disallowed on the ground that the travel in question 
was performed prior to the date of the orders directing a permanent 
change of station when no authority existed for the transportation 
of your dependents at Government expense. 

The act of May 18, 1920, 41 Stat. 604, authorizing transportation 
for dependents, provides for transportation in kind when the officer 
“is ordered to make a permanent change of station,” and the later 
act of June 10, 1922, 42 Stat. 631, authorizes payment of the cost of 
commercial transportatioin when the travel shall have been completed 
in lieu of furnishing transportation in kind. Right to transportation 
in kind, therefore, does not accrue prior to the issuance of the orders 
directing the change of station. Reimbursement for cost of commer- 
cial transportation being in lieu of transportation in kind, right 
thereto does not accrue for travel performed before the officer is 
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“ ordered to make a permanent change of station.” The benefits of 
the statute do not accrue when the dependents perform travel in 
anticipation of orders being issued to the officer to change stations. 
There must be actual orders for permanent change of station or a 
duly authorized change of the home yard or home port of the vessel 
on which the officer is serving before right to transportation of 
dependents can accrue. See 27 Comp. Dec. 401; 1 Comp. Gen. 227; 
2 id, 712; 4 id. 488; 37 MS. Comp. Gen. 660, A-5049, September 18, 
1924; 46 id, 583, A-9678, June 13, 1925. 
Upon review the settlement is sustained. 


(A-25520) 


APPROPRIATIONS—POST OFFICE DEPARTMENT—PUBLIC 
IMPROVEMENTS 


In the absence of specific provision therein the appropriation “ Labor-saving 
devices” under the Post Office Department is not available for the in- 
stallation of an elevator in the Washington City post-office building, such 
installation being considered a public improvement within the meaning of 
section 3733, Revised Statutes. 


Acting Comptroller General Ginn to the Postmaster General, January 5, 1929: 


I have your letter of December 18, 1928, as follows: 


Conditions in the Washington City post-office building, located at North Capi- 
tol and Massachusetts Avenue, are such that it becomes necessary to provide 
additional storage space for post-office supplies. The building has a room in 
the subbasement containing several thousand square feet of floor space, but 
at the present time it can only be reached by means of a stairway. In order 
to utilize this space I wish to install an elevator which would run from the 
basement directly to this space in the subbasement. 

Will you please advise me whether the cost of the installation of such an 
elevator could be properly charged to the appropriation entitled “ Labor-saving 
devices ”? 


The appropriation referred to by you, as made by the act of 
March 5, 1928, 45 Stat. 192, provides: 

For rental, purchase, exchange, and repair of canceling machines and motors, 
mechanical mail-handling apparatus, and other labor-saving devices, including 
cost of power in rented buildings and miscellaneous expenses of installation 


and operation of same, including salaries of seven traveling mechanicians and 
for traveling expenses, $700,000. 


Section 3678, Revised Statutes, provides that— 


All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively 
made, and for no others. 


and by section 3733, Revised Statutes, it was provided that— 


No contract shall be entered into for the erection, repair, or furnishing of 
any public building, or for any public improvement which shall bind the Gov- 
ernment to pay a larger sum of money than the amount in the Treasury 
appropriated for the specific purpose. 


The installing of an elevator in a public building does not involve 
merely the acquisition of a labor-saving device as contemplated under 
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the appropriation quoted above, but is a public improvement within 
the meaning of section 3733, Revised Statutes, swpra. See decisions 
of April 16, 1925, A~7121, and June 2, 1925, A~7121, to the Secretary 
of Commerce and the Secretary of the Treasury. 

Answering your question specifically, I have to advise that there 
being no specific provision made in the appropriation “ Labor-saving 
devices ” for the installation of an elevator, as proposed, such appro- 
priation is not available for the purpose. 


(A-25551) 


TRAVEL ALLOWANCE—ARMY ENLISTED MAN 





An enlisted man of the Army who was accepted for enlistment at Fort Eustis, 
Va., and discharged at Fort Shafter, Hawaii, by reason of expiration of 
term of service, is entitled to the travel allowance provided by the act of 
September 22, 1922, 42 Stat. 1021, for the land distance by the shortest 

usually traveled route, the Army regulations not providing a different rout- 

ing for the sea portion of the journey. 


Acting Comptroller General Ginn to Capt. L. L. Simms, United States Army, 
January 5, 1929: 


There has been received your letter of November 17, 1928 
(246.6 X 016), submitting a supplemental final statement in favor of 
Walter Morrisy, R-147804, master sergeant, Headquarters Battery, 
Sixty-fourth Coast Artillery, United States Army, in the sum of 
$159.90, covering travel pay from Fort Shafter, Hawaii, to Fort 
Eustis, Va., with statement as follows: 


2. As shown on the final statement, Master Sergeant Morrisy was accepted 
for enlistment at Fort Eustis, Va., on November 14, 1925, and discharged 
November 13, 1928, per expiration term of service at Fort Shafter, Hawaii, being 
paid on original final statement (Voucher No. 493, November, 1928, accounts of 
the undersigned), all pay and allowances due at date of discharge, except 
travel, which is covered by the attached supplemental voucher. 

3. The question involved in making payment of the voucher, and for which 
decision is requested, is whether this soldier is entitled under the act of Sep- 
tember 22, 1922, 42 Stat. 1021, to travel pay from Fort Shafter, Hawaii, to Fort 
Eustis, Va., for 3,198 miles—the land distance between those points by the 
shortest usually traveled route, transportation in kind on an Army transport 
being available under subparagraph (b) 2, page 4, Army Regulations 30-1195, 
October 1, 1927, for sea travel between Honolulu, Hawaii, and San Francisco, 
Calif.—at 5 cents per mile, $159.90, in view of your decision A-23761 of August 
3, 1928 (8 Comp. Gen. 53). 


The act of September 22, 1922, 42 Stat. 1021, amending section 126 
of the national defense act, as set forth in the act of February 28, 
1919, 40 Stat. 1203, provides as follows: 


Hereafter an enlisted man discharged from the Army, Navy, or Marine Corps, 
except by way of punishment for an offense, shall receive 5 cents per mile for 
the distance from the place of his discharge to the place of his acceptance for 
enlistment, enrollment, or muster into the service: Provided, That for sea 
travel involved in travel between place of discharge and place of acceptance 
for enrollment, enlistment, or muster into the service only transportation in 
kind and subsistence en route shall be allowed: * * *. 
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Where sea travel is involved travel allowance is payable by the 
route the man would be furnished transportation in kind if author- 
ized regulations provide for a routing other than the shortest usually 
traveled route. Where either the place of acceptance for enlistment 
or place of discharge is an overseas station, the route of actual travel 
authorized for furnishing transportation for the sea portion of the 
journey as provided by the act of September 22, 1922, must be used. 
8 Comp. Gen. 53-54. For land travel, travel allowance is payable by 
the shortest usually traveled route. 

The Army Regulations provide: 


30-1195, October 1, 1927. “Transportation of individuals on transports,” 


ge 4. 
(b) On discharge or retirement, 

s . * > ” . ~ 

2. An enlisted man, a resident of the United States, entitled to transportation 
at the expense of the Government, who is discharged while serving in a place 
outside of the continental limits of the United States may be provided trans- 
portation, including subsistence in kind, to the United States on a Government 
transport. Transportation at Government expense on a commercial vessel, in 
case a transport service is not maintained between the locality of discharge and 
the United States, will be furnished discharged soldiers and civilian employees 
entitled to such return transportation. Application for return transportation 
must be made within 30 days after date of discharge or the right to transpor- 
tation will be forfeited, unless the department commander decides that the 
circumstances justify an exception being made to this requirement. 


The regulations not providing specifically for a routing via water 
from Hawaii to the eastern coast of the United States, and Master 
Sergeant Morrisy having been discharged at Fort Shafter, Hawaii, 
had travel actually been performed by him to the United States, 
transportation would have been required to be furnished to him by 
the shortest usually traveled route via San Francisco, Calif. He 
is, therefore, entitled under the law to travel pay at the rate of 5 
cents per mile for the land distance by the shortest usually traveled 
route from San Francisco, Calif., to Fort Eustis, Va., place of 
acceptance for enlistment. 

The voucher, if otherwise correct, may be paid by you. 


(A-25274) 


VETERANS’ BUREAU—INSURANCE—AWARDS IN COURSE OF 
PAYMENT 


In applying the phrase “awards * * * in course of payment” appear- 
ing in section 303 of the World War veterans’ act, 1924, as amended by 
the act of March 4, 1925, 43 Stat. 1310, excepting awards in course of 
payment from the requirement that lump-sum awards of the remaining 
value of the insurance be made to the estate of the insured in certain 
classes of cases, there will hereafter be accepted the view that where 
there were more than one beneficiary or distributee as of March 4, 1925, 
the status of the award to each beneficiary or distributee will be con- 
sidered separate and distinct in determining whether the same was in 
course of payment on the date of the act. 5 Comp. Gen, 924 and 6 id. 
152 modified. 


66677 ° —29-—-23 
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Acting Comptroller General Ginn to the Director, United States Veterans’ 
Bureau, January 5, 1929: 


Consideration has been given to your letter of December 1, 1928, 
as follows: 


I have the honor to request your decision in the case of Maurice E, Petty 
(XC-9,390), which is pending before the bureau. 

The facts of the case may be stated as follows: 

While in the military service, the veteran applied for and was granted 
$10,000 war risk term insurance. He named his mother, Emma Horstman, 
as beneficiary for the full amount thereof. The veteran died on March 15, 
1918, and thereafter the bureau awarded the insurance to the mother as the 
designated beneficiary, and the monthly installments accruing thereon were 
regularly paid to her to the date of her death, which occurred August 30, 1921. 

Upon the death of the mother, the remainder of the two hundred and forty 
installments on said insurance became payable under the provisions of then 
existing law “to such person or persons, within the permitted class of bene- 
ficiaries, as would under the laws of the State of the residence of the insured 
be entitled to his personal property in case of intestacy” (40 Stat. 410). 

At that time the evidence showed the veteran to have been a resident of 
Missouri and that he was survived by his father (although it was stated that 
he had not been heard from for sixteen years), two sisters, and a half 
brother. Therefore, the remaining installments of said insurance were 
awarded two-sevenths to the father, two-sevenths to each of the sisters, and 
one-seventh to the half brother of the veteran, from September 15, 1921, the 
anniversary date of the last installment due the mother. That portion of the 
insurance due the father of the veteran has not been paid for the reason that 
he could not be located. This action was in accord with the bureau practice. 

It appears that Francis W. Horstman, the half brether of the veteran, was 
killed in an accident on July 22, 1928. 

Hon. George R. Farnum, Assistant Attorney General of the United States, 
hag recently forwarded to the bureau a copy of a letter received by the Attor- 
ney General from the United States attorney at St. Louis, Mo., relative to the 
two-sevenths of the insurance awarded the father of the veteran, payment of 
which has been held in abeyance by the bureau for the reason before stated. 
A copy of the letter from the United States attorney to the Attorney General 
is inclosed. 

The evidence before the bureau in reference to the father’s disappearance, 
together with the correspondence in reference thereto, is the following: 

The joint affidavit, dated September 29, 1921, by Hortense Petty Horstman 
and Gladys Petty Horstman, daughter of John Petty, the father of the veteran 
(who upon the remarriage of their mother took the surname of Horstman), 
wherein they aver that they do not know whether their father, John Petty, is 
alive or dead; that they have not seen or heard from him for 16 years; that 
at that time he deserted their mother, Emma Horstman, and none of the family 
has ever heard of him since; that later their mother obtained a divorce from 
their father, John Petty; that he did not appear at the divorce case or put in 
any defense; that they do not know of any one who has seen or heard of 
John Petty, their father, for the last 16 years; that at the time he deserted 
his family, they were living at Ironton, Mo. 

The letter of December 23, 1921, from Frank J. Horstman, who married the 
veteran’s mother after her divorce from John Petty, advised the bureau that 
the family was taking steps to establish the legal presumption of John Petty’s 
death in order that the two-sevenths part of the insurance reserved for John 
Petty could be paid to the other beneficiaries. 

On November 13, 1924, the bureau wrote Frank J. Horstman, advising him 
that before the two-sevenths of the insurance reserved for the father could 
be distributed to the remaining beneficiaries proof of death of John Petty would 
have to be furnished or his death would have to be established under the legal 
presumption of absence. 

The letter of August 27, 1928, from Frank J. Horstman, stated that the 
veteran’s father, John Petty, deserted the deceased veteran’s mother about 
the year 1905 or 1906; that he has never been heard of since, and it is not 
known whether he is still living or not; that the writer (Frank J. Horstman) 
married the deceased veteran’s mother and raised her three children by 
John Petty. 
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On the evidence presented, the bureau declined to make a finding of the death 
of the father of the veteran, and on October 23, 1928, in reply to his inquiry, 
advised the attorney for the claimants as follows: 

* You are informed that it will be necessary for a certified copy of the public 
record of death of the father to be submitted if this certificate can be obtained. 
Otherwise, a decree of the court should be furnished showing that he has been 
unheard of for so many years and that he is presumed to be dead.” 

This case involves the application of section 308 of the World War veterans’ 
a 1924, as amended March 4, 1925, the pertinent part of which reads as 
ollows : 

“Tf no person within the permitted class be designated beneficiary for 
yearly renewable term insurance by the insured either in his lifetime or by his 
last will and testament or if the designated beneficiary does not survive the 
insured or survives the insured and dies prior to receiving all of the two 
hundred and forty installments or all such as are payable and applicable, 
there shall be paid to the estate of the insured the present value of the 
mouthly installments thereafter payable, said value to be computed as of 
date of last payment made under any existing award: Provided, That all 
awards of yearly renewable term insurance which are in course of payment on 
the date of the approval of this act shall continue until the death of the person 
receiving such payments, or until he forfeits same under the provisions of this 
Act. * * *” (43 Stat. 1310). 

In view of the several decisions which you have rendered construing and 
applying said section 303, among which are the cases of William R. Matchett 
(5 Comp. Gen. 924), decision of August 23, 1926, on certain questions in 
view of the decision of the Comptroller General in the Matchett case (6 Comp. 
Gen. 152-154), and the case of Ignos A: Dumblauskas (7 Comp. Gen. 57-59), 
before advising the Attorney General in reference to the present case, your 
views are requested on the following questions: 

Whether, if the proper court should find as a matter of presumption that 
the father of the veteran is dead and that he predeceased the veteran, the 
entire award may be considered in course of payment, and the two-sevenths 
share of the insurance reserved as the father’s portion can now be paid 
directly to the veteran’s sister, and to the estate of the deceased half brother 
up to the date of his death, in proper proportions, as an increment to the 
monthly installments ‘as originally awarded; or whether the present value of 
such two-sevenths, together with the present value of the remainder of the 
one-seventh of said insurance awarded the half brother of the veteran who was 
accidentally killed on July 22, 1928, should be paid in a lump sum to the estate 
of the veteran under section 303 of the World War veterans’ act, 1924, as 
amended; or whether the entire award should now be considered as erroneous 
and the insurance be paid under section 303 of the World War veterans’ act, 
1924, as amended, less paynrents heretofore made to the two sisters and the 
half brother. 

Your attention is invited to the recent decision of the United States District 
Court for the Northern District of New York in the case of Hdward Hatch et al. 
vy. United States, a photostat of which is forwarded for your convenience. 


The liability of the United States, whether or not awards were 
in course of payment on March 4, 1925, does not exceed the amount 
of the particular policy of insurance, and the question whether the 
awards were in course of payment on that date must be determined 
on the facts of each particular case. There have been before this 
office in 5 Comp. Gen. 924, 6 id. 152, and 7 id. 57, questions whether 
the particular awards were in course of payment on March 4, 1925, 
so as to require payment of the remaining installments in a lump 
sum to the estate of the insured. The decision in 5 Comp. Gen. 924 
had under consideration the facts of a case where the insured desig- 
nated as his beneficiaries his father and mother. Awards had been 
made to both of the beneficiaries and the mother had died in 1920 
before receiving all of the installments of her share of the award. 
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The remaining installments of the mother were reawarded and dis- 
tribution made to the heirs of the insured in accordance with the 
laws of distribution in effect at the domicile of the insured. How- 
ever, payment to one of the distributees was withheld because of 
minority and there being no guardian and the question was whether 
the award was in course of payment when payment to one of the 
distributees was not being made on March 4, 1925. It was held that 
the awards were in course of payment for the reason that the award 
to all of the distributees was “.considered as an entirety.” In the 
case of Ogden Stevens, administrator v. United States et al. in the 
Supreme Court of the District of Columbia, the court had under 
consideration a case where the designated beneficiary predeceased 
the insured, but apparently no further beneficiaries were designated 
by the insured prior to his death. In accordance with the laws then 
in force, the persons competent to receive the insurance were deter- 
mined to be six in number, but three of these persons could not be 
located and their share of the insurance installments was not paid 
to anyone pending their application therefor. In a suit by the 
administrator of the estate of the insured for the installments that 
might have been paid to these three persons had they been located, 
the defense was interposed that the awards were an entirety, that 
the insurance was in course of payment on March 4, 1925, and that 
consequently the administrator of the estate of the insured was not 
entitled thereto. The court rejected this defense, saying: 

It is obvious that in this case there has been no such course of paymrent to said 
three codefendants as contemplated by said act. Mere reservation in the Treas- 
ury of the United States of the $5,000 for the codefendants, if and when they 
should be found, is not placing money in the course of payment. No Govern- 
ment warrants or checks had been issued or executed or placed in the hands of 
said codefendants or cashed by them. It is significant to note that said act of 
March 4, 1925, provides that all awards which are in the course of payment on 
the date of the approval of this act shall continue until the death of the person 
receiving the same, thereby clearly indicating that by the course of payment 
Congress meant actual and physical receipt of the money by the heir in question. 
There certainly has been none such herein. The six awards were separate and 
distinct, and the fact that three of the awards in question may have been in the 
course of payment on the date in question can not serve to impart that quality 
to the remaining three awards. * 

The facts in 6 Comp. Gen. 152 concerned two types of cases—one 
where awards had been made but payment to one of the distributees 
was not being effected on March 4, 1925, pending compliance with 
certain procedure of the Veterans’ Bureau, and the other where, in 
making awards of insurance, a rightful distributee had been over- 
looked and installment payments of all of the insurance were being 
made to the other distributees. The first type of case was similar to 
5 Comp. Gen. 924, and that decision was applied to hold the award in 
course of payment so as not to require payment to the estate of the 
insured, while in the second type of case it was held that the award 
was not in course of payment because of the error and that the remain- 
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ing installments of insurance should be paid to the estate of the 
insured. In 7 Comp. Gen. 57 the facts were that awards had been 
made to beneficiaries and installments paid, but they had died before 
March 4, 1925, and no further awards had been made. It was held in 
said case that the awards were not in course of payment and that the 
insurance should be paid to the estate of the insured. 

Aside from certain preliminary questions not here material, the 
Hatch case, to which you refer, considered by the court, was of the 
second type in 6 Comp. Gen, 152, with the exception that the dis- 
tributee who had been overlooked had filed with the Veterans’ Bureau 
a release of the United States from all liability because of her share 
of the insurance which had been erroneously paid to the other dis- 
tributees. In a suit by all of the distributees for payment of their 
rightful shares of the unpaid installments of the insurance read- 
justed to include the overlooked distributee as of the date of the last 
payment it was held that they, rather than the estate of the insured, 
were entitled to the unpaid installments as and when they accrue. 
The court said: 

There is, of course, no contention that the awards were not actually in course 
of payment on March 4, 1925. But the essence of the argument of Government's 
counsel is that when Congress in changing the law.by the amendment of said 
section 303 in 1925 provided that the section should not apply to awards in 
course of payment, it meant in course of legal payment, and that therefore 
awards not in course of what the defendant calls legal payments were not 
within the terms of the proviso. This seems without support in reason or 
judicial authority. Public officers are presumed to know their duty. Congress 
can not be said to have contemplated that there would be such a thing as 
failure of public officers to do their duty resulting in illegal payments, unless 
such contemplation is clearly shown in the statute. It does not appear any- 
where that prior to March 4, 1925, there were any illegal awards other than 
this single one in the case at bar, and the illegality of this award was not 
known to the department, much less to Congress, until eight months after the 
passsage of the amendatory act of March 4, 1925. 

The language chosen by Congress was terse and clear. Congress could have 
said, but did not say, “in course of due payment” or “ in due course of payment,” 
and did not use any other words of limitation or qualification. It merely used 
the words “in course of payment,” and these words must be taken at their 
natural and normal meaning, viz, cases in which awards were actually being 
paid, without reference to any potential or possible discovery at a later date, 
but the Government had made some kind of error in its award of years before. 

The conclusion reached by the two courts appears to be based on 
viewing the awards of insurance where there are more than one bene- 
ficiary or distributee as being separable and not as an entirety, and 
that where some of the awards were being paid on March 4, 1925, to 
some of the beneficiaries or distributees, the awards were in course 
of payment as to these distributees, but not in course of pay- 
ment as to the distributees to whom payments were not being made 
of their share of the insurance. In view of the fact that the 
liability of the United States is not increased by this view of the 
matter, same may be accepted, but the principle of the Hatch case 


is not to be extended beyond the facts of that case. Where a bene- 
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ficiary or distributee of insurance had been overlooked and payments 
on March 4, 1925, were not being made to such distributee and the 
distributee has not filed with the United States a release from lia- 
bility for the share erroneously included in the awards to the other 
distributees, there should be collected from the other distributees the 
erroneous amount received by them unless waived for good cause as 
provided for under section 28 of the World War veterans’ act. 

In the instant case, therefore, the awards of two-sevenths to the 
father, two-sevenths to each of the sisters, and one-seventh to the 
half-brother of the veteran as of September 15, 1921, should be con- 
sidered as separate and distinct and the application of section 303 
of the statute made as to each independently of the other. The 
award of two-sevenths to the father was not in course of payment on 
March 4, 1925, under the principles announced by the courts and 
adopted by this office, and should be paid, in the event his death 
is established by court proceedings or otherwise, in a lump sum to 
the estate of the veteran. Even if a court should now determine that 
the father predeceased the veteran, that decree should not be con- 
sidered as affecting the legality of the several awards previously 
made distributing the insurance on the basis that the father was 
living. 

Answering your question specifically, you are advised that, assum- 
ing that the death of the father will be established, the present value 
of the two-sevenths award to the father of the veteran, together with 
the present value of the remainder of the one-seventh of said in- 
surance awarded to the half brother of the veteran who was acci- 
dentally killed on July 22, 1928, should be paid in a lump sum to the 
estate of the veteran under section 303 of the World War veterans’ 
act, 1924, as amended. 


(A-25518) 


VETERANS’ BUREAU—INSURANCE—REVIVAL BY APPLICATION OF 
$60 BONUS 

4 person who died on February 24, 1919, does not come within the terms of 
section 309 of the World War veterans’ act, as amended by the act of 
July 2, 1926, 44 Stat. 800, authorizing application of the $60 bonus to revive 
lapsed war risk insurance of any person who “died after February 24, 
1919.” The fact that the insurance lapsed prior to February 24, 1919, dves 
not preclude application of the statute if the insured died after that date 
without having collected the $60 bonus. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

January 7, 1929: 

Consideration has been given to your letter of December 17, 1928, 
and supplemental letter of January 3, 1929, submitting the war risk 
insurance case of John Bernstein, C-148845, involving the question 
whether term insurance issued to him during his military service 
may be considered as revived under the provisions of section 309 of 
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the World War veterans’ act, added by the act of July 2, 1926, 44 
Stat. 800, providing as follows: 





Where any person allowed his insurance to lapse and died after February 24, 
1919, and prior to collecting the $60 bonus provided by the act of February 24, 
1919 (Fortieth Statutes at Large, p. 1151), then in that event his insurance shall 
not be considered as lapsed during such period as said uncollected bonus would, 
if applied to the payment of premiums when due, equal or exceed the same, 
and the United States Veterans’ Bureau is hereby authorized and directed to 
pay to his beneficiaries under said policy the amount of said insurance less 
the premiums and interest thereon at 5 per centum per annum, compounded 
annually, in installments, as provided by law. 


The facts in the case are stated as follows: 


It is stated that John Bernstein entered service June 12, 1917, and was dis- 
charged December 30, 1918. He died on February 24, 1919, about 4 p.m. While 
in service he had applied for $10,000 term insurance, for which his wife was 
designated beneficiary. This insurance is reported to have lapsed on January 
31,1919. The premium on the insurance was $7.10 monthly. 

The case presents two legal questions under the statute, (1) whether 
the fact that death occurred on February 24, 1919, precludes appli- 
cation of the amount of the $60 bonus for insurance premiums, in 
accordance with the provisions of the section; and (2) whether the 
fact that the insurance lapsed prior to February 24, 1919, precludes 
such application. 

You quote in full an opinion of the general counsel of the Vet- 
erans’ Bureau which, you state, has had your approval, expressing 
a negative view as to each of the two questions as above stated. The 
contentions and arguments given in support of the opinion approved 
by you have been given consideration in arriving at the conclusions 
of this decision. 

(1) There can be no doubt as to the usual and ordinary meaning 
of the phrase “died after February 24, 1919,” which would include 
persons who died on February 25, 1919, or thereafter, but would not 
melude persons who died on February 24, 1919. There has been 
quoted in your submission the following from 2 Corpus Juris, 395: 

In computation of time the word “after” is generally understood in the 
sense of excluding the day of the date mentioned. But this is not necessarily 
the construction of the word under all circumstances; it has no absolute and 
invariable sense, but is to be taken to be exclusive or inclusive according as 
it will, in the particular case, effectuate the intention of the parties, * * *. 

There would appear to be no doubt as to the correctness of this 
statement of the rule. 

February 24, 1919, was used in the statute, of course, because it 
was the date of passage of the act granting the $60 bonus. The 
intent of section 309 of the World War veterans’ act reasonably may 
be taken to have been to apply the amount of the bonus as premiums 
on lapsed insurance in all cases where the veteran could have himself 
collected the bonus under the procedure provided in the statute. 
There were expressly excepted from the benefits of the bonus act four 
classes of persons, the fourth of which was described as follows: 
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* * * (4) to the heirs or legal representatives of any person entitled to 


any payment under this section who has died or may die before receiving 
such payment. * * * 

In view of this provision, it is necessary to conclude that the vet- 
eran must have been alive at a time when he could have collected 
the bonus under the procedure provided in the statute, which appears 
in the following paragraph thereof: 

The above amount, in the case of separation from the service on or prior 
to the passage of this act, shall be paid as soon as practicable after the passage 
of this act, and in the case of separation from the service after the passage 
of this act shall be paid at the time of such separation. 

This paragraph provides a procedure in two classes of cases—(1) 
veterans separated from the service on or prior to the passage of the 
act, February 24, 1919, and (2) veterans separated from the service 
after the passage of the act February 24, 1919. The first class of 
cases required an application, and payment was not to be made until 
after the passage of the act. In this class falls the instant case. 
Therefore, if the insured died on February 24, 1919, he could not 
possibly, under any circumstances, have collected the bonus. 

Furthermore, section 1409 of the bonus act, 40 Stat. 1152, provides 
as follows: 


That unless otherwise herein specifically provided, this act shall take effect 
on the date following its passage. 


It is contended that this was intended to apply only to the internal 
revenue provisions of the statute and not to the provisions author- 
izing the payment of the $60 bonus, which were included in the act 
in the nature of a rider. Such a view may not be accepted. There 
is no rule of statutory construction that excepts provisions placed in 
a statute in the nature of a rider from other general provisions of 
the statute not inconsistent with the provisions in the rider. No 
clear inconsistency appears between the above-quoted section 1409 
and the provisions of section 1406, authorizing the bonus. It would 
appear, therefore, that that portion of the statute authorizing the 
bonus was not actually operative until February 25, 1924, subsequent 
to the death of the insured in this case. 

Accordingly, it is only reasonable to conclude that the phrase 
“after February 24, 1919,” was used in the statute advisedly, with 
the intent of excluding that day, which could easily have been in- 
cluded, if so intended, by the use of the word “ on.” 

Question (1), as above stated, must be and is answered in the 
affirmative. 8 Comp. Gen. 104. See, also, the Congressional Rec- 
ord, vol. 67, pages 12090-12091, quoted in your letter of January 3, 
1929. Accordingly, insurance payments should not be made in the 
case of John Bernstein, C—148845. 

(2) The answer to question (1) practically makes it unnecessary 
to answer question (2) in so far as the particular case of John 
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Bernstein is concerned, but there has been before this office in the 
preaudit of accounts cases involving question (2), for instance, the 
case of Joseph G. Adams, C—724909, in which the facts show that the 
insurance lapsed prior to February 24, 1919, and the insured died 
after that date, and it is understood that several cases have been 
suspended awaiting a decision of the question whether the lapse of 
the insurance, as well as the death of the insured, must be shown to 
have been subsequent to February 24, 1919. 

The portion of section 309 of the World War veterans’ act for 
consideration provides “ where any person allowed his insurance to 
lapse and died after February 24, 1919.” I am impressed with the 
view that the phrase “after February 24, 1919,” was intended to 
modify only the verb “ died ” and not the preceding verb “ allowed.” 
There would appear to be no sound reason for requiring that the 
lapse must have occurred after February 24, 1919. If the lapse was 
prior thereto, and the insurance remained in a state of lapse subse- 
quent to the statute, the money represented by the $60 bonus would 
then have been available to the insured to reinstate his insurance. 
With respect to revival of insurance under section 305 of the statute 
by the application of uncollected disability compensation, it has been 
held as unnecessary that the particular compensation due at date of 
lapse be applied as insurance premiums, but that any compensation 
uncollected at date of maturity of the insurance by death or hap- 
pening of permanent total disability was available. 6 Comp. Gen. 
800. The evident purpose of section 309 was to make the amount 
of the $60 bonus that the insured could have collected after Feb- 
ruary 24, 1919, available as insurance premiums on any insurance in 
a state of lapse irrespective of the date of lapse. Question (2), as 
above stated, is answered in the negative. 

Thus, in the case of Joseph G. Adams and any other similar case 
in which the only question is the date of lapse, insurance may be 
considered as revived under section 309 and lawful payments made 
thereunder. 


(A-24987) 


TRANSPORTATION—FREIGHT RATES—SECTION 4 OF INTERSTATE 
COMMERCE ACT 


Section 4 of the interstate commerce act of February 4, 1887, 24 Stat. 379, as 
amended by the act of June 18, 1910, 36 Stat. 539, and the transportation 
act of February 28, 1920, 41 Stat. 480, prohibits charges for through service 
in excess of the aggregate of intermediate rates, and the Consolidated 
Freight Classification prohibits a charge for a less than carload shipment 
in excess of charges for a minimum carload. In arriving at a charge for 
a through movement of less than carload freight the United States is en- 
titled to the lowest combination of intermediate rates when such com- 
bination is less than the through rate on minimum carload shipments. 
8 Comp. Gen. 221 modified. 
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Decision by Comptroller General McCarl, January 8, 1929: 

The Central of Georgia Railway Co. requested, August 1, 1928, its 
file N-11267-G-1, review of settlement No. T-55875-W, dated Feb- 
ruary 14, 1928, of this office, wherein was disallowed $39.24 of its 
claim on bill 11267-B for $173.01 for the transportation of 7,900 
pounds of household goods for the Army from Pittsburgh, Pa., to 
Columbus, Ga., via Pennsylvania Railroad to Cincinnati, Ohio, Louis- 
ville and Nashville Railroad from Cincinnati to Birmingham, Ala., 
and the Central of Georgia Railroad to destination and has supple- 
mented this request by a letter dated November 20, 1928. By deci- 
sion dated November 1, 1928, it was held that the carrier was entitled 
to $19.23 additional, and by letter dated November 20, 1928, claimant 
there has requested a reconsideration of the conclusion reached in 
said decision. 

The claim of the carrier for $173.01 was based on the published 
less-than-carload through rate of $2.19 per hundred pounds from 
Pittsburgh to Columbus, while the allowance of $133.77 in the settle- 
ment of February 14, 1928, was on the basis of a combination of the 
less-than-carload rate of $.835 per hundred pounds on the actual 
weight from Pittsburgh to Cincinnati, and the carload commodity 
rate of $.565 per hundred pounds, minimum 12,000 pounds, from Cin- 
cinnati to destination, while in the decision of November 1, 1928, 8 
Comp. Gen. 221, the carrier was allowed the published carload rate 
of 71 cents from Pittsburgh to Cincinnati and the published carload 
rate of $.565 from Cincinnati to Columbus, or a through rate of 
$1.275 based on a minimum carload of 12,000 pounds, or a total 
charge of $153 for the shipment. 

Household goods are rated as first class in Jess-than-carload lots 
in both Official Classification (Pittsburgh-Cincinnati) and Southern 
Classification (Cincinnati to Columbus), and when in carioads at 
second class with a minimum weight of 12,000 pounds in Official 
Classification, and at third class with a minimum weight of 12,000 
pounds in Southern Classification. 

Item 308—A, page 7, supplement 34 of Agent Jones’ Buffalo-Pitts- 
burgh Tariff 92-D, I. C. C. 1672, states that: 


Carriers have endeavored to publish in this tariff, as amended, through rates 
which do not exceed the aggregate of the intermediate rates between points 
between which there is an actual movement of traffic, but if there should be in 
this tariff * * * any through rate which is in excess of the aggregate of 
intermediates, * * * in violation of the * * * fourth section of the 
act, carriers will reduce such through Cates to the basis of a combination of 
intermediate rates on one day’s notice. * * 


and Consolidated Freight Classification provides that— 


The charge for a less-than-carload shipment must not exceed the charge for 
a minimum carload. * * * 
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Section 4 of the interstate commerce act of February 4, 1887, 24 
Stat. 379, as amended by the act of June 18, 1910, 36 Stat. 539, and 
the transportation act of 1920, 41 Stat. 456-480, provided— 


That it shall be unlawful for any common carrier subject to the provisions 
of this act * * * to charge any greater compensation as a through rate 
than the aggregate of the intermediate rates. * 


That is to say, section 4 of the interstate commerce act protects 
the shipper from being charged by the carrier more for the through 
service than the aggregate of the charges determined by the applica- 
tion of intermediate rates, and the aboye-quoted extract from Con- 
solidated Freight Classification protects the shipper from the pay- 
ment of any charge for less-than-carload shipments which is in excess 
of the charge for a minimum carload shipment; and while in the 
decision of November 1, 1928, effect was given to section 4 of the 
interstate commerce act refusing to pay any greater compensation 
as a through rate of $2.19 per hundred pounds in excess of the aggre- 
gate of the intermediate rates of $1.275 per hundred pounds on car- 
load shipments, minimum 12,000 pounds, no effect was given to the 
provision in the Consolidated Freight Classification that the charge 
for a less-than-carload shipment must not exceed the charge for a 
minimum-carload shipment, as will appear from the following: 

The published joint through rates from Pittsburgh to Colum- 
bus are: 


























Carload, minimum weight 12,000 pounds, $1.64; less carload, $2.19. 
The aggregate of intermediates through Cincinnati are: 


Carload, minimum 
weight, 12,000 pounds Less carload 












The combination of less carload to Cincinnati and carload beyond to Colum- 
bus is: 

De Cit. edhits din litiiinliy cept en tik biccongeees $0. 8314 
. 5614 


1. 40 


The charge of the carrier for $173.01 at the less-carload rate of 
$2.19 per hundred pounds for the transportation of 7,900 pounds 
ef household goods from Pittsburgh to Columbus is in excess of 
what would be the charge of $153 for a carload, minimum 12,000 
pounds, at the combination carload rate of $1.275 made over the 
route of movement, resulting in an overcharge of $20.01. However, 
the charge based on the less-than-carload rate of $0.835 from Pitts- 
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burgh to Cincinnati on this shipment of 7,900 pounds of household 
goods is less than the minimum carloal of 12,000 pounds at the rate 
of 71 cents from Pittsburgh to Cincinnati, the breaking point, and 
the Consolidated Freight Classification provides that the charge for 
a less-than-carload shipment must not exceed the charge for mini- 
mum carload. Therefore, in arriving at the total charge on this 
shipment from Pittsburgh to Columbus the Government is entitled 
to combine charges to determine whether the through charge is in 
excess of the aggregate of intermediate charges, which is prohibited 
by section 4 of the interstate commerce act, and in arriving at the 
actual charge to compare the less-than-carload charge on the ship- 
ment with the minimum-carload charge to any breaking point, which 
happened in this case to be Cincinnati. 

The settlement as made on this basis was correct and the decision 
of November 1, 1928, is modified accordingly. 





=- 









(A-25433) 
POSTAL SERVICE EMPLOYEES—SICK LEAVE 


Under the provisions of the acts of February 28, 1925, 43 Stat. 1064, and May 
17, 1928, 45 Stat. 595, Postal Service employees are entitled to credit for 
unused sick leave with pay at the rate of 10 days a year, beginning with 
July 1, 1922. 8 Comp. Gen. 283 amplified. 
Comptroller General McCarl to the Postmaster General, January 8, 1929: 
I have your letter of December 12; 1928, requesting decision as to 
what, if any, restrictions are placed by the provisions of the act 
of May 17, 1928, 45 Stat. 595, on the granting of sick leave accumu- 
lated under the provisions of the said act and of the act of February 
28, 1925, 43 Stat. 1064, and as to just how much sick leave cumulative 
under the act of February 28, 1925, may have occrued to a post- 
office employee on July 1, 1928. 

The act of June 2, 1920, as amended by the act of June 19, 1922, 
42 Stat. 660, provided that employees of the Postal Service should 
be granted sick leave with pay at the rate of 10 days a year, ex- 
clusive of Sundays and holidays, to be cumulative for a period of 
three years, but that sick leave in excess of 30 days should not be 
granted during any three consecutive years. Under said act there 
could accrue to the credit of an employee not to exceed 30 days’ sick 
leave with pay. 

An employee might take not more than 30 days’ sick leave with pay 
in any fiscal year. The first 10 days taken were to be charged to the 
leave accruing in the year in which taken and any leave taken in ex- 
cess of 10 days during any year was to be charged to the unused leave, 
if any, that had accumulated from the two preceding years in the 
order in which it accumulated ; that is, excess sick leave would not be 
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charged to the sick leave accumulated from the year immediately 
preceding the year in which it was taken until the accumulated 
leave from the prior year had been exhausted. (See 3 Comp. 
Gen. 20.) 

The act of February 28, 1925, supra, provided that employees in 
the Postal Service should be granted sick leave with pay at the rate 
of 10 days a year, exclusive of Sundays and holidays, to be cumu- 
lative, but that no sick leave with pay in excess of 30 days should 
be granted during any one fiscal year. The act last cited amended 
the prior law in two respects: First, the restriction on cumulation 
was removed; that is, the former law had provided for cumulation 
at the rate of 10 days a year during three years. The act of February 
28, 1925, provided for cumulation at the rate of 10 days a year with- 
out any provision as to the number of years that such cumulation 
should continue; and second, the latter act modified the provision 
that not more than 30 days’ sick leave with pay should be granted 
during any three consecutive years, to provide that not more than 30 
days should be granted during any one fiscal year. The effect of the 
two modifications was that an employee might accumulate and have 
to his credit more than 30 days’ sick leave but that not more than 30 
days of the sick leave to his credit might be granted to or taken by 
him in the course of a fiscal year. 

In decision of March 16, 1925, 4 Comp. Gen. 772, it was held that 
on February 28, 1925, postal employees might be credited with the 
unused portion, if any, of the 10 days’ sick leave which had accrued 
during the fiscal years 1923, 1924, and 1925. The effect of the decision 
of March 16, 1925, supra, was that a postal employee whose service 
had been continuous and who had not been granted any sick leave 
with pay from July 1, 1922, to February 28, 1925, would have 30 days 
to his credit on the latter date, and if no sick leave was granted him 
from February 28 to June 30, 1925, he would, on July 1, 1925, have 
40 days to his credit. If he were granted 30 days’ sick leave during 
the fiscal year 1926 he would still have 10 days to his credit which 
could be carried on to the fiscal year 1927, in addition to the 10 days 
accruing for the latter year. In the case of an employee whose 
service was continuous and who was granted no sick leave during the 
period from July 1, 1922, to June 30, 1927, he would have 60 days’ 
sick leave to his credit on July 1, 1927, although not more than 30 
days thereof might be granted to or taken by him during the period 
from July 1, 1927, to May 16, 1928 . 

The act of May 17, 1928, supra, modified the prior law governing 
the sick leave of Postal Service employees by changing the maximum 
amount of sick leave that may be granted during any fiscal year from 
80 days to six months, but left the other provisions unchanged. 
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As the law now stands, Postal Service employees may accumulate 
sick leave at the rate of 10 days a year for each fiscal year of un- 
broken service. There is no indication in the acts of February 28, 
1925, and May 17, 1928, of any intention on the part of the Congress 
to deprive postal employees of any sick leave which they had to their 
credit on the dates of the respective enactments cited. 

In the decision of December 5, 1928, A-25273, 8 Comp. Gen. 283, it 
was held that where an employee was in the service prior to July 1, 
1928, and was entitled to unused accrued sick leave under the act of 
1925, such unused portion not in excess of 30 days might be credited 
to the employee, together with the 10 days of the fiscal year 1929. It 
was not intended, however, to deprive any postal employees of any 
sick leave to their credit under the act in force prior to February 28, 
1925, and which was continued under the decision of March 16, 1925. 
The phrase “ not in excess of 30 days ” was intended to apply to the 
30 days that had accrued during the fiscal years 1926 to 1928, 
inclusive. 

You are advised, therefore, that postal employees may be credited 
with any unused sick leave which has accrued at the rate of not in 
excess of 10 days a year since July 1, 1922. The limitation on the 


amount of sick leave with pay that may be granted an employee is 
the amount that has accrued to his credit from July 1, 1922, and is 
unused, to and including the fiscal year in which the leave is granted 
with the maximum limitation to six months, which maximum could 
not in any event be reached until the fiscal year 1940, under the 
present state of the law. The decision of December 5, 1928, is 
amplified accordingly. 


(A-25451) 
VETERANS’ BUREAU—INSURANCE—INCONTESTABILITY 


A converted policy of insurance issued without proper action having been taken 
to reinstate the term insurance was unlawfully issued and does not become 
incontestable after six months from the date of issuance under section 307 
of the World War veterans’ act. 

If the insured had a right to reinstatement of term insurance under the statute 
and regulations issued pursuant thereto, the administrative error of the 
Veterans’ Bureau in failing to formally reinstate the term insurance for the 
purpose of conversion will not be held to render invalid the policy of 
converted insurance. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 8, 1929: 
There has been referred to this office for decision whether payment 
thereon is authorized, voucher for $7,560.38 in favor of Celia Shear 
Hellman, administratively approved by the Veterans’ Bureau, for 
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the proceeds of war risk converted insurance policy on the life of 
claimant’s son, Maurice Hellman, issued effective July 1, 1927. 

There appears to have been no formal] reinstatement of the term 
insurance on the basis of which the converted policy issued. But it 
is understood to be the view of the Veterans’ Bureau that as the 
converted policy was actually issued and premiums paid thereon for 
more than six months, the insurance became incontestable under sec- 
tion 307 of the statute, and that there is no necessity now to determine 
whether the insured actually had a right to reinstatement. 

By decision of February 5, 1925, 4 Comp. Gen. 656, 658, in the 
case of Wallace V. Green, it was held as follows: 

* * * The validity of his converted policy depends on the right of the 
insured to have his term insurance reinstated under the controlling regulations 
of the Veterans’ Bureau. That is to say, if he had a right under the regula- 
tions to reinstatement of the term insurance on May 12, 1924, when making 
application for conversion of $1,000 of insurance, the administrative error in 
failing to formally reinstate the term insurance for the purpose of conversion 
will not be held to render invalid the policy of converted insurance issued to 
him. If, however, he had no right to reinstatement of his term insurance 
under the regulations of the bureau, the policy of converted insurance based 
thereon is invalid. The regulations controlling reinstatement and conversion 
of term insurance while the insured is in the active service contain certain con- 


ditions which must be met by the insured. The facts submitted are not suffi- 
ciently stated to justify application of the regulations by this office. 


After citing section 307 of the World War veterans’ act relative 


to incontestability of war risk insurance, and quoting from a prior 
decision giving a general construction thereof, it was further held 
that— 


* * * if it be determined that because Green was not entitled to reinstate- 
ment of his term insurance under the regulations of the Veterans’ Bureau, 
which have the force and effect of law, there was no authority to enter into 
a contract of converted insurance, the policy issued contrary to the law and 
regulations and the incontestability provision would have no application to it. 


The principles announced in said decision are for application in 
the present case in which the veteran, while in the service, was 
granted $10,000 term insurance which was reduced to $5,000 effective 
January 1, 1919, and premiums paid thereon to include January, 
1921. On July 1, 1927, he executed application for reinstatement of 
$7,500 lapsed term insurance and for conversion thereof to a 20-pay- 
ment life policy. He remitted premiums in an amount sufficient to 
pay one month’s premium on the reinstated term insurance in accord- 
ance with the requirements of the regulations, and a semiannual 
premium on the converted policy. On September 9, 1927, the bureau 
approved the issuance of a $7,500 20-payment life policy apparently 
without taking any final action upon the application for reinstate- 
ment of the term insurance. Premiums on the converted policy have 
been paid through June, 1928, The veteran died February 10, 1928, 

Final action on the application for reinstatement should have 
been taken before issuance of the converted policy but where, as in 
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this case, the bureau inadvertently issues a converted policy without 
having reinstated the term insurance, it should subsequently approve 
or disapprove the application for reinstatement of the term insur- 
ance which reinstatement was a prerequisite to the issuance and 
validity of the converted policy. As stated in the quoted decision, 
if the insured had the right to reinstatement the administrative 
failure formally to reinstate the term insurance would not be con- 
sidered as invalidating the converted policy, but if the insured had 
no right to reinstatment of the term insurance, either under the 
regulations of the bureau,~which have the force and effect of law, 
or section 304 of the statute, the converted policy does not become 
incontestable by the mere passage of six months’ time during which 
premiums were paid, for the reason that there was no jurisdiction 
or authority to enter into the contract of converted insurance. 

In the case here presented, notwithstanding the failure of the 
bureau formally to approve the application for reinstatment of the 
term insurance, there is sufficient evidence in the record to indicate 
that the term insurance probably would have been reinstated by 
the bureau under its regulations if action had been taken on the 
application. At the time of application for reinstatement, the 
insured was given a medical examination by a physician of the 
Veterans’ Bureau, presumably acting as the agent of the Govern- 
ment and within the scope of his authority, and said examination 
showed that the claimant was normal in all respects with the ex- 
ception of “ rapid heart, unaccounted for,” and the physician recom- 
mended acceptance of the application, stating that the man was a 
fair risk. The necessary premiums were paid to reinstate the 
insurance and all other requirements of the regulations appear to 
have been met. Under date of August 24, 1928, the insurance 
medical section of the insurance division of the bureau, charged with 
the duty of determining the insurability of the veteran, reported 
as follows: 

* * * Had this application been referred to the insurance medical 
section, as stated above, an attempt would have been made to secure further 
information relative to the heart, but if the information submitted in answer 
to such an inguiry were the same as that contained in the report of the 
Jewish hospital, the applicant would have been accepted as a good risk. 

In view of the facts disclosed showing that all essential action to 
reinstate the term insurance had been taken prior to the issuance 
of the converted policy, with the exception of the formal approval 
of the application, and it appearing that the veteran was entitled to 
have the insurance reinstated, it may be concluded that the con- 
verted policy was lawfully issued and that payment of the death 
claim based thereon is authorized. Accordingly, the voucher will 
be certified for payment. 








DECISIONS OF THE COMPTROLLER GENERAL 
(A-25199) 
PAY ROLLS—ONE PAY ROLL PER MONTH 


The accounting rule announced for the guidance of all administrative offices 
in General Accounting Office General Regulations No. 54, dated July 6, 
1926, requiring that only one pay roll per month be submitted for audit 
is not discretionary with the administrative offices, but mandatory to all, 
with the exception stated in Supplement No. 1, dated September 10, 1926, 
applicable to the field service. 


Comptroller General McCarl to the Chairman, Federal Trade Commission, 
January 9, 1929: 


Consideration has been given to your letter of November 19, 1928, 
requesting decision on the following questions: 


First. Does General Regulations No. 54 and Supplement No. 1 amending 
the same require that only one pay roll per month must be submitted to your 
office? 

Second, When are allocations and reallocations made by the Personnel Classi- 
fication Board effective under our present plan of submitting two pay rolls per 
nronth to your office? 


First. Paragraph 3 of General Regulations No. 54, dated July 6, 
1926, 6 Comp. Gen. 879, 880, provides as follows: 


8. Hereafter for employees receiving salaries on a monthly or annual basis 
only one pay roll for each month will be required to be submitted to the General 
Accounting Office. and the total amount of the retirement deduction for each 
month will be deducted on such monthly pay roll. The mid-month payment 
to such employees shall be the amount in even dollars next below the amount 
due after deduction for the retirement fund. Until a special form of receipt 
is prescribed for use in making the mid-month payment temporary receipts 
may be taken on the regular pay-roll form or on forms which may be avail- 
able in the several departments and establishments. 


Supplement No. 1, dated September 10, 1926, 6 Comp. Gen. 880, 
added the following sentence to the above-quoted paragraph: 

Where physical conditions, the number of changes in personnel, the practice 
of paying by check, or particular statutory requirements make necessary, field 
pay rolls showing the exact basic salary, the exact 3% per cent retirement 
deduction, and the net amount payable to each employee computed in accord- 
ance with the salary tables of 1926, may be submitted twice a month. 

This supplement is applicable only to the field service. The re- 
quirement to submit but one pay roll covering the entire month was 
intended to be uniformly applied to all departments and establish- 
ments. It was not intended that each administrative office should 
have a discretion in the matter. Accordingly, the first question ‘is 
answered in the affirmative. 

Second. Decision of September 23, 1926, 6 Comp. Gen. 202, held 
as follows (quoting from the syllabus) : 

In view of the provisions of General Regulations No. 54, dated July 6, 1926, 
prescribing one pay roll for each month to be submitted to the General Ac- 
counting Office, the “pay period” within the meaning of decisions dated 
September 8, 1924, 4 Comp. Gen. 280, and February 26, 1925, 4 Comp. Gen. 721, 
is the entire month. The increases and decreases in compensation resulting 


from the allocation or reallocation of a position should be made effective from 
the first of the month in which notice of the allocation or reallocation is 
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received in the administrative office. This decision will be effective for alloca- 
tions or reallocations, notice of which is received in the administrative office 
on or after September 1, 1926. 


No subsequent change has been made in this rule, and it is ap- 
plicable to the Federal Trade Commission. The second question is 
answered accordingly. 


(A-24969) 
CONTRACTS—PURCHASES OF INDEFINITE QUANTITIES 


While it may be proper in inviting bids and making contracts for the furnish- 
ing of supplies to provide for a reasonable variance from the quantities 
stated, this should be done by specifying not exceeding a maximum per- 
centage for such variance—such as 10 per cent or 20 per cent, depending 
upon the articles or supplies to be purchased—so that a bidder may know 
the maximum quantity he may be called upon to furnish, and the maximum 
amount of the obligation against the appropriation may be determined at 
the time the contract is made. Where it is found that a quantity in excess 
of the maximum percentage variance is required such excess should be 


papas independently of the original contract and after proper adver- 
tising. 


Comptroller General McCarl to the Secretary of the Navy, January 11, 1929: 

I have your letter dated December 22, 1928, in reference to excess 
deliveries under contract NI—71s~—3641, dated May 27, 1927, with the 
Columbia Sand & Gravel Co., which called for delivery at the navy 
yard, Washington, D. C., of approximately 1,000 tons of wash gravel, 
800 tons of concrete sand, and 100 tons of building sand, total amount 
of contract $2,616, when there were actually delivered and paid for 
gravel and sand to the amount of $4,596.35, or $1,980.35 in excess of 
the amount provided under the terms of the contract. 

You refer to the fact that the contract was to cover deliveries for 
the fiscal year beginning July 1, 1927, and ending June 30, 1928; also, 
to the clause that the quantities were estimated only, the Government 
reserving the right to order more or accept less as the needs of the 
service demanded. You conclude with the statement that it was the 
mutual understanding that the contractor would deliver the require- 
ments for the fiscal year irrespective of the quantity designated in 
contract. 

-In the present case there was an aggregate of more than 75 per 
cent in excess of the quantities stipulated in the contract. 

While it may be proper in inviting bids and making contracts to 
provide for a reasonable variance from the quantities stated, this 
should be done by specifying not exceeding a maximum percentage 
for such variance—such as 10 per cent or 20 per cent, depending upon 
the articles or supplies to be purchased—so that the bidder may know 
the maximum quantity he may be called upon to furnish, and so that 
the maximum amount of the obligation against the appropriation 
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may be determined at the time the contract is made. And where it 
is found that a quantity in excess of the maximum percentage vari- 
ance is required such excess should be purchased independently of 
the original contract and after proper advertising. 

It is possible that if bids had been requested in the present case 
with a greater degree of definiteness as to the quantity lower bids 
might have been submitted, and that some bidders may have been 
deterred because of the unlimited quantity that could have been called 
for under the terms of the contract. See A-23679, dated September 
26, 1928; A-24281, dated October 27, 1928. 

However, in the present case, the payments for the excess pur- 
chases will not be further questioned at this time because of lack of 
proper advertising, but the procedure should be corrected as herein 
indicated, 


(A-24687) 


APPROPRIATIONS—TRAVELING EXPENSES 


The appropriation for miscellaneous and, contingent expenses, Metropolitan 
police, District of Columbia, as made in the act of March 2, 1927, 44 Stat. 
1317, which does not specifically provide for traveling expenses, is not avail- 
able for such expenses unless it is clearly shown that the travel was neces- 
sary to the accomplishment of some object or purpose specifically provided 
for in the appropriation. (Affirmed by 8 Comp. Gen. 641.) 


Decision by Comptroller General: McCarl, January 12, 1929: 

Review has been requested of the settlement of this office disallow- 
ing credit in the accounts of J. R. Lusby, disbursing officer, Dis- 
trict of Columbia, for $44.84 paid on voucher 99329 to E. W. Brown, 
inspector, Metropolitan police, as reimbursement of traveling expenses 
incurred on a trip to New York City and return during the month of 
January, 1928, the payment having been made from the appropriation 
for miscellaneous and contingent expenses, Metropolitan police. 

In the request for review the disbursing officer said : 


On November 5, 1926 (A-16110), the Comptroller General of the United States 
held that appropriations generally were not available for paying travel expenses 
but that there must be specific authorization for travel or that the appropriation 
must by necessary implication provide for same. Subsequent to that decision 
a reconsideration decision was rendered under date of November 19, 1926, per- 
mitting travel in certain cases. where not specifically provided for in the appro- 
priation. It was understood, however, by the first decision that there was no 
objection to the charging of travel against the contingent expenses of the 
Metropolitan police, in view of the decision rendered by the former Comptroller 
of the Treasury in 17 Comp. Dec. 153. Since the question has been raised by 
this suspension, it is earnestly requested that careful consideration be given to 
this case with a view of determining definitely whether or not it will be necessary 
to obtain legislative authority for such travel when required in the prevention 
and detection of crime. 
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The appropriation for miscellaneous and contingent expenses, 
Metropolitan police, District of Columbia, as made in the act of 
March 2, 1927, 44 Stat. 1317, is in the following language: 

For miscellaneous and contingent expenses, including rewards for fugitives, 
purchase of modern revolvers and other firearms, maintenance of card system, 
stationery, city directories, books of reference, periodicals, telegraphing, tele- 
phoning, photographs, printing, binding, gas, ice, washing, meals for prisoners, 
not to exceed $200 for car tickets, furniture and repairs thereto, beds and bed 
clothing, insignia of office, motor cycles; police equipments and repairs to 
same, repairs to vehicles, yan, patrol wagons, and saddles, mounted equipment, 
flags and halyards, storage of stolen or abandoned property, and expenses in- 
curred in prevention and detection of crime, and other necessary expense, 
$60,000, of which amount a sum not exceeding $2,000 may be expended by the 
major and superintendent of police for prevention and detection of crime, under 
his certificate, approved by the commissioners, and every such certificate shall 
be deemed a sufficient voucher for the sum therein expressed to have been 
expended: Provided, That the War Department may, in its discretion, furnish 
the commissioners, for use of the police, upon requisition, such worn mounted 
equipment as may be required. 

As the activities appropriated for in the appropriations for the 
District of Columbia are for the most part essentially local to the 
District, there can be no presumption of necessity for travel. Hence, 
in the absence of specific authority for travel in the appropriation, 
credit will not be allowed for any payment in reimbursement of 
traveling expenses unless a satisfactory showing is made that the 
travel was necessary to the accomplishment of an object or purpose 
specifically provided for in the appropriation. 6 Comp. Gen. 318. 
The case in 17 Comp. Dec. 153, referred to in the request for review, 
involved traveling expenses of a detective who was shown to have 
traveled between Washington, D. C., and Camden, N. J., to attend 
a hearing before a United States commissioner in the case of an 
alleged fugitive from justice charged with having committed a crime 
in the District of Columbia, and it was correctly held therein that 
such expenses were payable from the appropriation for the Metro- 
politan police, as the travel was shown to have been necessary in the 
“prevention and detection of crime,” an activity specifically pro- 
vided for in the appropriation. Neither that decision nor the de- 
cisions of this office, 6 Comp. Gen. 318, or A-16110, authorized the 
use of the miscellaneous and contingent expense appropriations of 
the Metropolitan police for traveling expenses without a showing 
that the travel was necessary in furtherance of some object or purpose 
specifically provided for in the appropriation. 

The order of January 21, 1928, under which the travel by Brown 
was performed, merely directed him to proceed to New York City 
and Philadelphia and return “ on business connected with the Metro- 
politan police department.” No further explanation is found in the 
voucher nor has any since been submitted. This is not a sufficient 
showing to establish that the travel was necessary to the accomplish- 
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ment of any object or purpose specifically provided for in the appro- 
priation in question. Accordingly, credit can not be allowed for such 
payment on the record and facts submitted. 

Upon review, the disallowance is sustained. 


(A-25243) 
SUBSISTENCE EXPENSES—EMPLOYEE USING OWN AUTOMOBILE 


Under regulations of the internal revenue, limiting reimbursement of subsistence 
expenses or per diem when travel is by own automobile to not exceed- 
ing what the employee would have been entitled to had he traveled by 
train, there is for consideration so far as subsistence is concerned only the 
time which would have been required for the journey by train. If such 
time is less than 24 hours only actual expenses for the number of meals 
involved are payable. 


Decision by Comptroller General McCarl, January 12, 1929: 

In connection with the audit of the accounts of J. L. Summers, dis- 
bursing clerk, Treasury Department, there is for consideration the 
legality of a payment of $4.50, as per diem in lieu of subsistence, 
made to Thomas H. Lewis, special attorney, Bureau of Internal 
Revenue, on voucher 29482. 

By order dated July 16, 1928, Lewis was authorized and directed 
to proceed from Washington, D. C., to Philadelphia, Pa., using his 
own automobile, and it was stated therein that he would be allowed 
$6 per diem in lieu of subsistence while away from Washington. It 
appears from the travel voucher that he left Washington at 8 p. m., 
July 16, and returned to Washington at 9 p. m., July 17. He claimed 
reimbursement for $14.43 as transportation costs, being less than the 
mileage rate of 7 cents per mile for the use of his own automobile, 
and $3 for three’meals. The administrative office, however, allowed 
and paid $4.50 as # fractional per diem in lieu of subsistence in place 
of the $3 claimed for meals. A memorandum attached to the voucher 
signed by an assistant deputy commissioner explains that the em: 
ployee could have left Washington at 2 a. m., July 17, and returned 
at 7 p. m., the same day, which would have entitled him to $4.50 per 
diem in lieu of the $3 claimed, and that $1.50 was accordingly added 
to the voucher. 

Paragraph 45 (a) of the Standardized Government Travel Regu- 
lations provides: 

When absent from permanent station or designated post of duty for less than 
one day necessary actual. subsistence expenses only will be allowed and then 
only if the absence is of such duration as constitutes a travel status within the 
meaning of the law authorizing payment of subsistence expenses. 

Statutory authority having been granted to permit employees of 
the Internal Revenue Service to use their own automobiles on official 
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travel and receive reimbursement on a mileage basis, see act of March 
5, 1928, 45 Stat. 169, the Commissioner of Internal Revenue issued 
regulations June 21, 1928, governing the use of automobiles, in para- 
graph 7 of which it is provided: 


On trips where departure from and return to post of duty is not confined to 
one calendar day charges for subsistence will not be reimbursed in excess of the 
amount that would have been allowable if the travel had been by rail or other 
public conveyance and the excess time taken to make the trip by motorcycle or 
automobile will be charged to annual leave. 


By letter of November 7, 1928, addressed to this office by the assist- 
ant to the Commissioner of Internal Revenue, it is stated: 


It is the opinion of this office that paragraph 45 (a) of the Government Travel 
Regulations does not apply in this instance in view of the fact that the absence 
from official station was for a period of more than one day (24 hours) ; that 
the fact the travel could have been made by rail within a period of 24 hours does 
not operate to change the subsistence allowance from a per diem basis as 
authorized by the travel orders to an actual expense basis, and that per diem, 
therefore, properly may be allowed for the time necessary to make the travel 
by rail. 


Paragraph 7 of the Regulations of the Internal Revenue limits 
subsistence to what would have been allowable had travel been by 
train. In determining the subsistence allowable, therefore, the actual 
time required to make the trip by automobile is not for consideration. 
The administrative office has certified that the trip could have been 
made by train between the hours of 2 a. m. and 7 p. m. of the same 
day; that is, in less than one day, or 24 hours, and, in view thereof, 
paragraph 45 (a) of the Standardized Travel Regulations is appli- 
cable and actual expenses only could be allowed. Fractional per 
diems are allowable under the Standardized Travel Regulations only 
when the fractional part of a day occurs at the commencement or 
ending of a travel status for a period exceeding 24 hours. 6 Comp. 
Gen. 330. 

Accordingly, there is for disallowance in the accounts of the dis- 
bursing officer the excess of $1.50 paid to claimant in this case. 


(A-25629) 


TRAVELING EXPENSES—GOVERNMENT EMPLOYEES SUMMONED 
AS WITNESSES 
The traveling expenses of employees of the radio division, Department of Com- 
merce, when summoned as witnesses in hearings before the Federal Radio 
Commission may be paid from the appropriations for the expenses of the 
commission upon an administrative certificate that the testimony did not 
concern matters directly connected with their official duties as employees 
of the radio division. 
Comptroller General McCarl to the Chairman of the Federal Radio Commis- 
sion, January 12, 1929: 
There has been received your letter of January 4, 1929, requesting 
decision whether your commission is authorized to pay the expenses 


of employees of the radio division, Department of Commerce, whom 
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it desires to call as witnesses in certain cases pending before the com- 
mission. 

The act of February 23, 1927, 44 Stat. 1162, creating the Federal 
Radio Commission, gave it authority to hold hearings and summon 
witnesses and to make such expenditures as may be necessary for the 
execution of the functions so vested in it and as from time to time 
might be appropriated for by the Congress. In the appropriation 
for the expenses of the commission for the fiscal year 1929, act of 
May 16, 1928, 45 Stat. 579, there is a specific appropriation for travel- 
ing expenses. There is, also, an appropriation for traveling expenses 
in the appropriation for the enforcement of the wireless communica- 
tion laws, act of February 15, 1928, 45 Stat. 84, which is presumably 
the appropriation under which the radio division, Department of 
Commerce, operates. 

With respect to the expenses of Government employees subpcenaed 
as witnesses in Federal courts, it was held in 2 Comp. Gen. 629 (syl- 
labus) : 


Government employees attending in their official capacity the examination 
or trial of persons charged with violations of certain laws relating to the work 
of their department or establishment, such attendance being in connection 
with their official duties, are entitled to their traveling expenses payable from 
the applicable appropriation of their particular department or establishment ; 
if the attendance of Government-employees subpeenaed as witnesses is not con- 
nected with their official duties their expenses are payable from the judiciary 
appropriation, “ Fees of witnesses, United States courts,” 


In view of the close relationship existing between the duties of 
the employees of the radio division, Department of Commerce, and 
your commission, it may be difficult to determine whether their testi- 
mony relates principally to their official duties as employees of the 
radio division or whether it relates to matters not directly connected 
therewith. However, should the voucher claiming reimbursement 
for such traveling expenses contain or be accompanied by an admin- 
istrative certificate to the effect that the testimony of the employee 
as a witness in the hearings before your commission was not directly 
connected with his official duties but pertained to matters under the 
jurisdiction of the Federal Radio Commission, no objection would 
be made to payment of such expenses, if otherwise correct and proper, 
from the appropriation for the Federal Radio Commission. 


(A-95439) 


RETIREMENT—OFFICERS AND ENLISTED MEN OF COAST GUARD— 
COUNTING SERVICE FOR RETIREMENT 


Officers and enlisted men in the permanent Coast Guard are entitled to count 
prior service in the Coast Guard rendered under temporary appointments 
or special temporary enlistments authorized by the act of April 21, 1924, 
48 Stat. 105, in computing service for retirement under the act of Jann- 
ary 28, 1915, 38 Stat. 802. 
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Comptroller General McCarl to the Secretary of the Treasury, January 14, 

1929: 

There has been received your letter of December 5, 1928, request- 
ing decision of the question as to whether previous service rendered 
under a temporary appointment or under a special temporary enlist- 
ment authorized by the act of April 21, 1924, 43 Stat. 105, 106, may 
be included in computing service for retirement of a commissioned 
officer, warrant officer, or enlisted man of the permanent Coast Guard 
under the following provision of the act of January 28, 1915, 38 
Stat. 802: 

* * * A commissioned officer, warrant officer, or enlisted man who has 
served thirty years, upon suitable application and as to commissioned officers 
upon approval by the Secretary of the Treasury, may be retired from active 
service and receive seventy-five per centum of the duty pay, salary, and in- 
crease of his grade or rating. 

You submit as illustrative of the question the following exampies: 

“A” enlists February 1, 1895, and serves continuously until hon- 
orably discharged January 31, 1922, having completed 27 years’ 
service. On May 1, 1925, he enlists for two years in a special tem- 
porary enlistment authorized by the act of April 21, 1924, from 
which enlistment he is honorably discharged April 30, 1927. On 
May 1, 1927, he reenlists in the permanent establishment and is so 
serving on April 30, 1928. 

“B” enlists February 1, 1895, and serves continuously until hon- 
orably discharged January 31, 1922, having completed 27 years’ 
service. On May 1, 1925, he accepts a temporary warrant and is 
made a permanent warrant officer prior to April 30, 1928. 

You request decision as to whether “A” and “ B” may be retired 
as after 30 years’ service under the facts stated. 

It may be noted here that the provisions of the act of April 12, 
1902, 82 Stat. 100, 101, providing for the retirement of officers of 
the Revenue Cutter Service on account of age and for physical dis- 
ability incurred in line of duty were extendéd by the said act of 
January 28, 1915, to include commissioned officers, warrant officers, 
and enlisted men of the Coast Guard. 

The said act of April 21, 1924, entitled “An act to authorize a 
temporary increase of the Coast Guard for law enforcement,” by 
section 2 (a) authorized the appointment of a number of temporary 
commissioned officers in the various, grades, and by section 2 (b) 
provided that such temporary officers while in service shall receive 
the same pay, allowances, and benefits as permanent commissioned 
officers of the Coast Guard of corresponding grade and length of 
service, except that no such officer shall be entitled to retirement be- 
cause of his temporary commission. 

Section 3 provides that permanent commissioned officers of the 
Coast Guard may be given temporary promotion, and that notwith- 
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standing such temporary promotion, any such officer shall continue 
to hold his permanent commission and shall be advanced in lineal 
rank, promoted, and retired in the same manner as though this act 
had not become law. 

Section 4 (a) provides that all original temporary appointments 
under this act shall be made in grades not above that of lieutenant. 
Section 4 (b) provides that any warrant officer or enlisted man of 
the permanent Coast Guard may be given an original temporary 
appointment under this act, under such regulations as the President 
may prescribe, and without reduction in pay or allowances, and that 
notwithstanding such temporary appointment, any such warrant 
officer or enlisted man shall be entitled to retirement in the same 
manner as though he had continued to hold his permanent grade 
or rating, and upon the termination of such temporary appointment 
shall be entitled to revert to such grade or rating, and that service 
under such temporary appointment shall be included in determining 
length of service as a warrant officer or enlisted man. 

Section 5 (a) authorizes the appointment of 25 temporary chief 
warrant officers from the permanent list of warrant officers. Sec- 
tion 5 (b) provides that any such officer shall continue to hold his 
permanent grade, and shall be retired in the same manner as though 
this act had not become a law. 

Section 6 (a) authorizes the Secretary of the Treasury, under such 
regulations as he may prescribe, to appoint temporary warrant offi- 
cers, and to make special temporary enlistments, in the Coast Guard, 
and provides that no person shall be entitled to retirement because 
of his temporary appointment or enlistment under this section. Sec- 
tion 6 (b) provides that any enlisted man in the permanent Coast 
Guard may be appointed as a temporary warrant officer; that, not- 
withstanding such temporary appointment, any such enlisted man 
shall be entitled to retirement in the same manner as though he had 
continued to hold his permanent; rating; that upon the termination 
of such temporary appointment he shall be entitled to revert to such 
rating; and that service under such temporary appointment shall be 
included in determining length of service as an enlisted man. It will 
be observed that the act. expressly provides that no person by reason 
of his temporary promotion or appointment shall be entitled to re- 
tirement, but that such person if he has a permanent status in the 
Coast Guard shall continue to be entitled to retirement under his 
permanent status. The right of retirement of a person having a per- 
manent status is therefore not affected by his temporary appointment 
either while serving under his temporary appointment or thereafter. 

As to those persons serving under temporary appointments or in 
special temporary enlistments but who have no permanent status, the 
act expressly provides that they shall not be entitled to retirement 
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because of their temporary appointment or special temporary enlist- 
ment. This means that they shall not have the right of retirement 
while serving under such temporary appointment or enlistment. The 
act deals with the temporary officer or enlisted man as such and has 
no reference to him under a possible permanent status thereafter 
acquired, 

So far as service is concerned, there is no difference between that 
rendered under a temporary appointment or enlistment in the Coast 
Guard as authorized by the act of April 21, 1924, and that rendered 
in a permanent status, and there appears no reason why a man who 
acquires a permanent status as an officer or enlisted man in the Coast 
Guard may not include his prior temporary service in the Coast 
Guard in computing service for retirement under the act of January 
28, 1915. In the examples submitted the temporary service of both 
“A” and “B” may be included in computing their service for 
retirement, 


(A-24865) 
CONTRACTS—ALLEGED MISTAKE IN BID 


Where the price stated in the proposal of the lowest bidder for supplies was 
based on an alleged option given it by the manufacturer of the supplies, and 
the difference in prices in the bids submitted was not sufficient to put the 
contracting officer on notice that a nristake may have been made, there is 
no authority, after an award is made, to grant relief to the contractor on 
account of loss sustained by reason of the expiration of the option, there 
being no undue delay on the part of the Government in ordering the 
supplies. 

The failure of a bidder for furnishing supplies to the Government to obtain 
sufficient time on its option does not involve any question of mistake in bid 
even though the dealer from whom the option was obtained may have mace 
a mistake in quoting the price on which the option was given. 

Decision by Comptroller General McCarl, January 15, 1929: 

The Sunlight Chemical Corporation requested, October 1, 1928, 
review of settlement No. 0194360, dated December 20, 1927, wherein 
was disallowed its claim for $1,462.50, representing the difference 
betweeen the amount claimed and the amount paid for 8,998 and 3,500 
bottles of ammonium persulphate furnished the Rock Island Arsenal, 
Rock Island, Ill., and the Raritan Arsenal, Metuchen, N. J., respec- 
tively, under two proposals, both dated March 7, 1927. 

The facts are reported to be as follows: 

On March 1, 1927, the commanding officer, Rock Island Arsenal, ad- 
vertised (Circular Advertisement and Proposals Nos. 1166 and 1167) 
for bids to be received at said office not later than 2 o’clock p. m., 
March 11, 1927, for (2) 9,000 bottles ammonium persulphate (in 
8-ounce bottles), R. I. A. Spec. 4 R I-42, price to include all charges 
for delivery at Rock Island Arsenal, and for (b) 3,500 bottles am- 
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monium persulphate (in 8-ounce bottles), R. I. A. Spec. 4 R I-42, 
price to include all charges for delivery at Raritan Arsenal. 

The claimant’s bids, both dated March 7, 1927, for furnishing the 
supplies at the Rock Island Arsenal and Raritan Arsenal, respectively, 
were as follows: 


(a) 9,000 bottles ammonium persulphate (in 8-ounce bottles), R. I. A. 
Spec. 4 R I-42, per bottle 

(b) 3,500 bottles ammonium persulphate (in 8-ounce bottles), R, I. A. 
I UR a ne eal eeretinae . 1309 


The foregoing bids were on forms prepared by the War Depart- 
ment and submitted to the bidder with only the price to be filled 
in by the bidder. 


The abstract of bids received as to item (a) is as follows: 
Per bottle 
Henry Heil Chemical Co . 4 
J. T. Baker Chemical Co . 295 
Raymond Co. (for powdered) . 292 
Raymond Co. (for granular) . 262 
Sunlight Chemical Corporation . 1459 


The abstract of bids received as to item (b) is as follows: 


Per bottle 
J.T. Baker Chemical Co 


Raymond Co. (for powdered) 
Raymond Co. (for granulated) 
Sunlight Chemical Corporation 


The claimant was awarded the two contracts, and on March 16, 
1927, was given two orders, Nos. 959 and 960, for the supplies in ac- 
cordance with the respective proposals and acceptances. It does not 
appear that there was an undue delay on the part of the Government 
in ordering the supplies in view of the option upon its part to 
increase or decrease the quantities 5 per cent. 

On March 21, 1927, the claimant addressed a letter to the com- 
manding officer, Rock Island Arsenal, as follows: 


Please refer to your purchase orders Nos. 959 and 960 of March 16, 1927. 
In these orders we were awarded 12,500 8-ounce bottles of ammonium persul- 
phate. We find that a very serious mistake was made On our figures in sub- 
mitting this bid. We are not manufacturers of ammonium persulphate but are 
well equipped to repack this material. In figuring our costs on this bid we 
secured a price of 3% cents per pound on the ammonium persulphate from the 
Roessler & Hasslacker Chemical Co. This was in bulk in barrels. To this 
was added the cost of our bottles, cases, labels, labor, and overhead and arrived 
at the prices quoted you. We now find that a mistake was made in the figures 
given us by Roessler & Hasslacker and that instead of the price being about 
8 cents per pound it should have been about 30 cents per pound. These people 
have been in business many years and are a large, wealthy corporation. We 
had no reason to doubt that the price they gave us in a letter was not correct. 
Their letter carrying this quotation stated that this price would hold until 
Mareh 11, when you opened the bids. Now they refuse to make delivery at 
this ruinous price because we did not order the goods on the same day the bid 
was opened. 

If we are now forced to go on the open market and buy the 6,250 pounds 
called for we stand to lose the difference between our cost figures of 3; cents 
per pound and 27 cents per pound, or 23; cents per pound, which will equal 
$1,462.50. 
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We have telephoned and telegraphed all over this part of the country trying 
to get a low price and the best we have been able to get is 27 cents per pound. 

On an 8-ounce bottle this will increase our cost 11y% cents per bottle. Thus 
our bid should have read $0.2629 for delivery to Rock Island and $0.2479 for 
delivery to Raritan. 

We realize that technically we are contracted with you and must stand this 
enormous loss if you insist. We wish to appeal, however, to your sense of 
fairness and ask that we be relieved from this embarrassing position. We ask 
that you cancel our contract with you and buy elsewhere or change the figures 
in the contract to read $0.2629 for delivery to Rock Island and $0.2479 for 
delivery to Raritan. 

We are a small concern and a loss of $1,460 at the present time will be a 
great hardship, so we trust that you will see our predicament and be generous 
enough to help us. 


In reply to said letter, the commanding officer. Rock Island Ar- 
senal, by letter dated April 13, 1927, advised in substance that the 
request could not be granted; that the supplies should be furnished ; 
that they would be paid for at the bid price; and that the matter as 
to any relief on account of the alleged mistake should be made the 
basis of a claim to be filed in this office. 

Even where there is a clear case of a mistake in the submission of 
a bid, the bidder must bear the consequences thereof, unless the mis- 
take was mutual or the error was so apparent at time the bid was 
accepted that it must be presumed the accepting officer knew of the 
mistake and sought to take advantage thereof. 26 Comp. Dec. 286; 
2 Comp. Gen. 503; id. 821. In the case here submitted there was no 
mistake. The claimant acknowledges that the bids were as intended. 
However, as its bids were based upon an option which it had with a 
manufacturer to furnish the supplies, which option held only until 
March 11, 1927, the date the bids were opened, and not until the date 
the supplies were actually ordered, it alleges that it suffered a loss 
by reason of the expiration of the option, and now requests relief 
in proportion to the sum lost, or $1,462.50. While the prices quoted 
in the bids by the claimant were much lower than other bids, 58 
per cent of the next lowest, it is also noted that the latter is 56 per 
cent of the highest bid. Thus, there was nothing in the bids, or 
otherwise, to create a presumption that the award was not made in 
good faith. Clearly, there was no error so far as the Government 
was concerned. From the Government’s standpoint, there was a 
bona fide acceptance of an unambiguous bid. The only mistake ap- 
pears to have been that of the subcontractor in quoting a price for 
the supplies. The contractor’s loss is the result of its failure to 
obtain a longer option at the price quoted by the subcontractor. 

From the facts appearing, payment in excess of the price set forth 
in the bids is not authorized. 20 Comp. Dec. 304; 4 Comp. Gen. 911; 
5 id. 781; 6 id. 504, 526; A-15671, dated October 1, 1926; A-16327, 
dated December 14, 1926. 

Upon review, the disallowance is sustained, 
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(A-25535) 


VETERANS’ BUREAU—DISABILITY COMPENSATION—MEMBERS OF 
RESERVE OFFICERS’ TRAINING CORPS 


Attendance at a camp for the Reserve Officers’ training corps, established and 
maintained under section 47d of the national defense act, as amended by the 
act of June 4, 1920, 41 Stat. 779, as a part of a course at an educational 
institution, does not entitle the student to the benefits of disability compen- 
sation and/or hospitalization under the provisions of the World War 
veterans’ act, as amended. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 15, 1929: 


Consideration has been given to your letter of December 19, 1928, 
submitting the case of Charles Mebane Fullwood, C—1257771, in- 
volving the question whether he is entitled to benefits of war risk 
disability compensation and hospitalization under the provisions of 
the World War veterans’ act, as amended. 

You state the facts as presented show that this claimant served in 
the Basic Camp, Senior Division, Reserve Officers’ Training Corps, 
Camp Knox, Ky., from June 9, 1921, to June 30, 1921, and that on 
July 20, 1921, he was issued a certificate that he had successfully 
completed the field artillery basic course at the camp. You state the 
War Department has reported as follows: 


1. The Reserve Officers’ Training Camp, Camp Knox, Ky., was conducted 
under the provisions of section 47d of the national defense act, as amended by 
act of Congress approved June 4, 1920, in accordance with Special Regulations 
44b, War Department, 1921, and by law its primary object was to train candi- 
dates as reserve officers or as noncommissioned officers in the Enlisted Reserve 
Corps. The Reserve Officers’ Training Corps at the Alabama Polytechnic 
Institute, Auburn, Ala., was authorized under the provisions of War Depart- 
ment Bulletin No. 43, December 29, 1919, an extract copy of which is attached 
for use in connection with the case of Charles M. Fullwood. 

2. No pay accrued to this man while a member of the Reserve Officers’ Train- 
ing Corps. Sections 47a and 47c¢ of the act of Congress approved June 4, 1920, 
set forth the allowances to members of the Reserve Officers’ Training Corps. 
The only obligation required of a student was that if he elected to take the 
course in the Reserve Officers’ Training Corps he was required to complete 
the course as a prerequisite to graduation from the institution unless relieved 
by the professor of military science and tactics at that institution. 

3. The records of the Reserve Officers’ Training Camp, Alabama Polytechnic 
Institute, show that Charles M. Fullwood completed only one year of the basic 
course at that institution—the Field Artillery Unit, Regular Officers’ Training 
Corps—on June 1, 1921, and that he completed five weeks’ instruction in the 
senior division, Regular Officers’ Training Corps, at Camp Knox, Ky., on 
July 20, 1921. 


Section 3, paragraph 9, of the World War veterans’ act. dated 
June 7, 1924, 43 Stat. 608, provides as follows: 

The terms “man” and “enlisted man” mean a person, whether male or 
female, and whether enlisted, enrolled, or drafted into active service in the 


military or naval forces of the United States, and include noncommissioned 
and petty officers and members of training camps authorized by law. 


Section 315 of the war risk insurance act, as amended by the act 
of August 9, 1921, 42 Stat. 155, would have authorized war risk 
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disability compensation for a person entering the military or naval 
forces of the United States within six months from the passage of 
said amendatory act, or until February 8, 1922. Section 212 of the 
World War veterans’ act of June 7, 1924, 43 Stat. 623, excluded cases 
“if such disability occurred as a result of service prior to April 6, 
1917, or after July 2, 1921.” 

The period of attendance at the camp of instruction above de- 
scribed is within the time that would have entitled claimant to 
rights under either the war risk insurance act or the World War 
veterans’ act, if otherwise entitled. Hence, the sole question is 
whether the claimant comes within the term “man” or “enlisted 
man ” above defined. 

Section 47d of the act of June 4, 1920, 41 Stat. 779, under the 
provisions of which the camp in question was established and main- 
tained, provides as follows: 

The Secretary of War is hereby authorized to maintain, upon military reser- 
vations, or elsewhere, schools or camps for the military instruction and training, 
with a view to their appointment as reserve officers or noncommissioned officers, 
of such warrant officers, enlisted men, and civilians as may be selected upon 
their own application; * * 

It will be noted that the camps were authorized to train civilians 
as well as members of the military and nayal forces. While the 
claimant in this case was a member of a training camp authorized 
by law, there may not be disregarded, in determining his right to 
compensation and hospitalization, the remainder of the definition of 
“man” and “enlisted man” above quoted from the statute, and, also, 
the provisions of sections 300 and 200 of the war risk insurance act 
and the World War veterans’ act, respectively. The definition in 
question contains the words “ whether enlisted, enrolled, or drafted 
into active service in the military or naval forces of the United 
States.” Sections 300 and 200 of the war risk insurance act and the 
World War veterans’ act, respectively, contain the condition prece- 
dent to the right to disability compensation that death or disability 
must have resulted from injury suffered or disease contracted “ when 
employed in the active service under the War Department or Navy 
Department.” See acts of March 4, 1923, 42 Stat. 1522, and July 2, 
1926, 44 Stat. 793. 

A member of the training camp established and maintained under 
section 47d of the national defense act as amended by the act of June 
4, 1920, was neither “ enlisted, enrolled, or drafted into active service 
in the military or naval forces” nor “employed in the active service 
under the War Department or Navy Department” within the mean- 
ing of said statutes. There was no obligation on such members to 
enter the active military service and they were not subject to call to 
military duty. The War Department reports that the only obliga- 
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tion assumed by such students was “that if he elected to take the 
course in the Reserve Officers’ Training Corps he was required to 
complete the course as a prerequisite to graduation from the institu- 
tion unless relieved by the professor of military science and tactics 
of that institution.” See also section 47c of the act of June 4, 1920. 

Hence, the status of this member and other members of training 
camps established and maintained under section 47d of the act of 
June 4, 1920, was that of civilian and not that of members of the 
active military or naval forces. Reference is made to section 1 of 
the act of June 4, 1920, 41 Stat. 759, providing “ That the Army of 
the United States shall consist of the Regular Army, the National 
Guard while in the service of the United States, and the Organized 
Reserves, including the Officers’ Reserve Corps and the Enlisted Re- 
serve Corps.” The status of this man and other members of such 
training camps does not fall within any of the terms mentioned in 
this statute. 

It follows, also, that the members of such training camps did not 
serve during the World War, and unless veterans of another war, 
are not “veterans of any war” within the meaning of section 202 
(10) of the World War veterans’ act, as amended by the act of July 
2, 1926, 44 Stat. 796, authorizing hospitalization under certain 
conditions. 

You are advised, therefore, that upon the facts presented, Charles 
Mebane Fullwood is not entitled to the benefits of disability com- 
pensation and/or hospitalization under the provisions of the World 
War veterans’ act, as amended. 

It is not understood that the status of training camps established 
and maintained under the provisions of section 54 of the act of June 
8, 1916, 39 Stat. 194, to which you refer, was the same as training 
camps established and maintained under the provisions of section 
47d of the act of June 4, 1920, supra. This decision is not to be con- 
sidered as determinative of the status under the World War veterans’ 
act of members of training camps established and maintained under 
section 54 of the act of June 3, 1916, supra. 


(A-25626) 


NATIONAL HOME FOR DISABLED VOLUNTEER SOLDIERS— 
ELIGIBILITY FOR MEMBERSHIP 


The act of March 26, 1928, 45 Stat. 366, requires as a condition to be eligible 
for membership in the National Home for Disabled Volunteer Soldiers, that 
the persons described in the act shall be “honorably discharged.” 

Where a person otherwise within the provisions of the act of March 26, 1928, 
45 Stat. 366, has had service from which he was honorably discharged, 

followed by service terminated other than by an honorable discharge, he 

is not eligible for membership in the National Home for Disabled Volun- 
teer Soldiers, 
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Where a person otherwise within the provisions of the act of March 26, 1928, 
45 Stat. 366, is dishonorably discharged and the offense is authoritatively 
waived or condoned, and he is permitted to render further service terminat- 
ing in honorable discharge, or where the record has been legally changed 
to show honorable service, he is eligible for membership in the National 
Home for Disabled Volunteer Soldiers. 


Comptroller General McCarl to Gen. George H. Wood, President of the Board 
of Managers, National Home for Disabled Volunteer Soldiers, January 15, 
1929: 


There has been received your letter of January 3, 1929, requesting 
decision as to the eligibility for admission as members of the National 
Home for Disabled Volunteer Soldiers of persons described in the 
act of March 26, 1928, 45 Stat. 366, who from different periods of 
service have received both honorable and dishonorable discharges. 

The act of March 26, 1928, cited, provides: 

That the act approved June 7, 1924, is hereby amended to read as follows: 

“The following persons shall be entitled to the benefits of the National Home 
for Disabled Volunteer Soldiers, and may be admitted thereto upon the order 
of a member of the Board of Managers, namely: Honorably discharged officers, 
soldiers, sailors, or marines, including women commissioned or enlisted, and 
Army and Navy nurses under commission, enlistment, appointment, assignment, 
or contract since April 21, 1898, who served in the regular, volunteer, or other 
forces of the United States, or in the Organized Militia or National Guard 
when called into Federal service, and who are disabled by disease or wounds 
and who have no adequate means of support, and by reason of such disability 
are either temporarily or permanently incapacitated from earning a living.” 

The statute requires as a condition to be eligible for membership 
in the home that the person shall be “ honorably discharged.” The 
situation where the same person has been given for different periods 
of service both honorable and dishonorable discharges is not ex- 
pressly covered, but the law has application to the status of the per- 
son at the time application is made for membership. The length of 
the service is not a factor, and where service has been rendered under 
two or more appointments or two or more enlistments the character 
of the last discharge would be primarily for consideration in de- 
termining the status of the person for benefits under the act. A 
valid reappointment or reenlistment can not follow a dishonorable 
discharge unless, with a knowledge thereof, the offense has been 
authoritatively waived or condoned, and where there has been subse- 
quent honest and faithful service, terminated by honorable dis- 
charge, the person should not be discriminated against because of 
such dishonorable discharge for which the offense was condoned 
or waived. And, further, where there has not been subsequent 
honest and faithful service but the character of the discharge has 
been authoritatively changed as under the act of March 16, 1926, 
44 Stat. 208, which permitted the removal of the stigma of dishonor- 
able discharge from the record of men who were discharged with- 
out honor from the Army because of misrepresentation of age, the 
record would show the equivalent of an honorable discharge for 
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the purpose of giving application to this act, entitling to eligibility 
for membership in the home. You are accordingly advised that (1) 
where a person otherwise within the provisions of the act has had 
service from which he was honorably discharged, followed by service 
terminated other than by honorable discharge, he is not eligible for 
membership in the home; (2) where a person otherwise within the 
provisions of the act is dishonorably discharged and the offense is 
authoritatively waived or condoned, and he is permitted to render 
further service terminating in an honorable discharge, or where the 
record has been legally changed to show honorable service, he is 
eligible for membership in the home. 


(A-25003) 


PAY—LONGEVITY—VOLUNTARY SERVICE PERFORMED AS MEMBER 
OF NAVAL RESERVE FORCE 


Voluntary service performed by a member of the Naval Reserve Force subse- 
quent to enrollment, but prior to commission and order to active duty, did 
not constitute the member a “de facto” officer for the period of such 
service. Such service is not service for pay or longevity credit and may not 
be counted in comparing the commissioned service of a staff officer of 
the Navy with the commissioned service of line officers of the Navy draw- 
ing the pay of the fourth period, as provided in section 1 of the act of June 
10, 1922, 42 Stat. 626. 


Comptroller General McCarl to the Secretary of the Navy, January 16, 1929: 

There has been received your sixth indorsement of October 31, 1928, 
relative to the right of Lieut. Nicholas S. Duggan, Dental Corps, 
United States Navy, to fourth-period pay from June 14, 1927, by 
reason of having on that date commissioned service equal to the com- 
missioned service of Lieut. Commander Joseph W. Gregory, of the 
line of the Navy, drawing the pay of that period, 

The records show that Lieutenant Commander Gregory accepted 
appointment as ensign in the Navy on June 14, 1917, and that, his 
commissioned service has been continuous from said date. An ex- 
amination of the pay-roll records of this office shows Lieutenant Dug- 
gan was enrolled in the provisional grade of dental surgeon with 
rank of lieutenant (jg) in the Naval Coast Defense Reserve, class 4, 
to serve four years from June 13, 1917; that he accepted appointment 
and executed oath of office June 27, 1917; that by orders dated July 
6, 1917, he was directed to proceed and report to the commandant, 
twelfth naval district, San Francisco, Calif., for active duty, and 
when further directed by that officer to proceed to the naval reserve 
training station, San Pedro Calif., and report to the commandant of 
that station for such active duty as might be assigned him; and that 
indorsements on his orders show that he reported to the commandant 
of the twelfth naval district, San Francisco, Calif., on July 7, 1917, 
66677 ° —29-——-25 
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and to the commandant of the naval reserve training station, San 
Pedro, Calif, July 10, 1917. Lieutenant Duggan contends that he 
is entitled to count commissioned service under said appointment 
from date of enrollment, June 13, 1917. To support his contention, 
he submits abstract of his health record showing an entry of “No 
sick days” May 26 to July 10, 1917, at “Nav. En. Sta. S. F., Cal.” 

Section 1 of the act of June 10, 1922, 42 Stat. 626, provides: 

The pay of the fourth period shall be paid * * * to lieutenants of the 
Staff Corps of the Navy * * * whose total commissioned service equals that 
of lieutenant commanders of the line of the Navy drawing the pay of this 
period 

The commissioned service contemplated under this provision is 
active commissioned service and none other, and a staff officer is en- 
titled to credit only for periods of active duty under commission as a 
memer of the Naval Reserve Force, exclusive of training duty. . 4 
Comp. Gen. 388; 7 id 36; 43 MS. Comp. Gen. 695, A-8221, March 16, 
1925. Voluntary service pending commission and order to active 
duty is not commissioned service, is not service for pay or longevity 
credit, and does not constitute, and has never been recognized as con- 
stituting, one a “de facto” officer. Lieutenant Duggan’s commis- 
sioned service for purpose of longevity credit, and for comparison 
with the commissioned services of Lieutenant Commander Gregory, 
under this provision, commenced July 7, 1917, date he first reported 
for active duty under his enrollment as a dental surgeon. Lieutenant 
Duggan’s total commissioned service does not equal the commissioned 
service of Lieutenant Commander Gregory, of the line of the Navy, 
and he is not entitled to pay of the fourth period. It is noted the 
Bureau of Navigation has informed Lieutenant Duggan that his serv- 
ice will be computed from June 27, 1917, and that such service will be 
shown in the next edition of the Navy Register. For purposes of pay 
his services must be computed from July 7, 1917, notwithstanding the 
service shown in the Navy Register. 


(A-25568) 
CONTRACTS—INCREASED COSTS—EXTRA MAIL SERVICE 


Where a contract provides that the contractor shall perform without addi- 
tional compensation any additional service made necessary by a change 
in location of a railway terminal post office and such location is changed, 
the contractor is not entitled to additional compensation for the increased 
service required thereby. 


Comptroller General McCarl to the Postmaster General, January 16, 1929: 
There has been received, with reference to decision dated June 

23, 1928 (A-23267), of this office, to the effect that under a certain 

contract of May 3, 1926, the contractor was not required to trans- 
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port, without additional compensation, mail over an intermediate 
route which hac been carried at the date of the contract and for 
a while thereafter, on electric trains, your letter of December 26, 
1928, wherein you request to be advised whether that rule could be 
extended to allow additional compensation to a contractor for 
screen-wagon service at Binghamton, N. Y., when the additional 
carriage of the mails was due to a change in the location of a ter- 
minal post office. 

At the time the specifications and advertisement for the screen- 
yagon service at Binghamton were prepared, the Post Office De- 
partment maintained a terminal railway post office approximately 
82 feet south of the Union Depot, used by the Erie and Delaware 
& Hudson Railroads, across the tracks of the Delaware, Lackawanna 
& Western Railroad, and approximately 193 feet west of the Dela- 
ware, Lackawanna & Western Depot. At that time the mail was 
being transported over the 82 feet between the Union Depot and the 
railway terminal post office by mail messenger service under a sep- 
arate contract and the mail was transported between the terminal 
post office and the Delaware, Lackawanna & Western Depot by the 
railroad employees as part of the railway mail service required by the 
terms of the contract of said road. 

The Instructions to Bidders informed prospective contractors as 
follows: 


5. Following the statement of service wider each route on a “service” busis 
in this advertisement there is given for the information of the public the rate 
paid for the service of carrying the mails under existing contracts or designa- 
tions, but the existing contract or designation may not cover all of the service 
that is to be performed by the contractor under this advertisement. 

6. The service required is the transportation of the mails between post offices ; 
between post offices and railroad stations; between post offices and steamboat 
landings ; between post offices and electric or cable curs; between post offices and 
terminal railway post offices; between terminal railway post offices and railroad 
stations ; between terminal railway post offices and steamboat landigs; between 
terminal railway post offices and electric or cable cars; between two or more 
railroad stations; between a railroad station and a steamboat landing; between 
a railroad station and an electric or cable car; between two electric or cable 
cars; between an electric or cable car and a steamboat landing; between two 
steamboat landings; to or from mail stations of a post office; and such other 

“points named in the statement of service for the particular route. 
7 * 7 * * * * 

10. Contractors for the service of carrying the mails on any route under this 
advertisemeut will be required to perform, without additional compensation 
any and all additional service that may be necessary from July 1, 1925, or at any 
time thereafter during the contract term, between post offices, between the post 
office and railroad stations, between the post office and steamboat landings, 
between the post office and mail stations. between the post office and terminal 
railway post offices, or points of exchange with electric or cable cars named 
in the statement of service for such route in this advertisement. 

11. Contractors will also be required to perform, without additional compensa- 
tion, any and all additional service during the contract term that may be caused 
by changes of site of the said post. offices, railroad stations, steamboat landings, 
mail stations, terminal railway post offices, or points of exchange with electric 
or cable cars and to and from any new railroad station within the city used 
by a company named in the schedule of service. and also such mail wessenger 
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service as may be necessary between the post office and a new railroad using 
the depot of a railroad named in the schedule of service, and such transfer 
and mail-station service as may be necessary to and from such railroad; pro- 
vided that in the case of the change of site of a mail station the increase in 
distance traveled by reason of such change of site does not exceed one-quarter 
of a mile per trip each way. The discontinuance of a mail station, or the con- 
solidation of two or more stations, and the establishment of another in lieu 
thereof, whether of the same name or not, not involving an increase in travel 
of more than one-quarter of a mile each way per trip, will be regarded as a 
change of site, and no additional pay will be allowed for the increased service 
caused by such change. 

12. The statements of probable additional service that may be necessary on 
service basis routes under this advertisement are given so that bidders may be 
as fully advised as possible of the amount of service likely to be required. Such 
statements will not, however, limit the liability of the contractors to perform, 
without additional compensation, all service of the kind indicated that may 


become necessary. 

Effective December 1, 1928, the terminal railway post office was 
moved to the side of the Delaware, Lackawanna & Western Railroad 
tracks on which was located the Union Depot, and approximately 
109 feet west of said depot and near Prospect Avenue. Thereupon 
the Delaware, Lackawanna & Western employees ceased to trans- 
port the mail between the terminal post office and its depot, and the 
service of the mail messenger on the old route of approximately 82 
feet was also discontinued. The result is that the screen-wagon 
contractor is required to transport all of the mail between the Union 
Depot and the new terminal post office and between the new terminal 
post office and the Delaware, Lackawanna & Western Depot, re- 
guiring approximately 22 additional trips daily from the Delaware, 
Lackawanna & Western Depot to the Union Depot, and 26 addi- 
tional trips from the Union Depot to the Delaware, Lackawanna & 
Western Depot by means of motor trucks and 4-wheel hand trucks, 
and 25 additional trips performed by an employee of the contractor 
using a small hand truck or by carrying pouches on his back. It 
is stated that the contractor has been required to employ two addi- 
tional people at an expense of $225 per month with the increased 
cost of maintaining and operating the vehicle used in performance 
of the service. 

The case is wholly unlike that considered in the decision of June 
23, 1928, supra. There the screen-wagon contractor transported the 
mail on the termini of a route but the mail between the termini was 
transported for part of the distance under another contract by an 
electric carrier. It was decided to discontinue the service on the elec- 
tric carrier and require the contractor to carry the mail over all the 
distance between the two termini and it was held that under such 
circumstances, the contractor was entitled to additional compensa- 
tion for the carriage of the mails made necessary by the discontinu- 
ance of the electric service. Here, the additional burden on the 
contractor was imposed because of a change in location of the ter- 
minal post office, which resulted in the discontinuance by the Dela- 
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ware, Lackawanna & Western of the transportation of a part of the 
mail over a distance of approximately 193 feet between the Dela- 
ware, Lackawanna & Western Depot and the old terminal post 
office and by mail messenger over a distance of approximately 82 
feet between the Union Depot and the old terminal post office. The 
same or approximate volume of mail continues to move to and from 
the Union Depot through the terminal post office at its new location 
and the Delaware, Lackawanna & Western Depot or direct between 
the two depots. 

The obligation of the contractor both before and after the removal 
of the railway terminal post office from the south side of the Dela- 
ware, Lackawanna & Western Railroad tracks to the north side 
thereof, and near Prospect Avenue, did not affect the contractor’s 
obligation to transport the mail between the Union Depot and the 
terminal post office, the Delaware, Lackawanna & Western Depot, 
and the general post office. It merely resulted in his being required 
to transport a greater quantity of mail—the quantity of mail that 
had theretofore been transported by the employees of the Delaware, 
Lackawanna & Western Railroad and the mail messenger. The 
case is controlled by the decision of this office dated February 21, 
1924, A-506, which was affirmed by the Court of Claims in Hopkins v. 
United States, 61 Ct. Cls. 562. See, also, Woolverton v. United States, 
27 Ct. Cls. 292, and Otis v. United States, 20 Ct. Cls. 315, affirmed 120 
U.S. 115, which were cited in said decision of this office. 

While the contract may be resulting unprofitably to the con- 
tractor, there appears no justification under existing laws for au- 
thorizing the payment of any part of the additional allowance 
claimed. Therefore, you are advised that under the contract the 
contractor agreed to perform any additional service made neces- 
sary by the change in the location of the terminal post office and as 
the additional service was made necessary by such change, he is not 
entitled to additional compensation therefor and his contract may 
not be modified to increase the stipulated compensation. See Preis 
v. United States, 58 Ct. Cls. 81. 


(A-25330) 
PAY—ARMORY DRILL—NATIONAL GUARD 


Where detachments from several companies of the National Guard are placed 
on State military duty at the same place, and split assemblies are duly 
ordered for each of the companies, the fact that the several detachments 
held a joint formation instead of holding separate formations does not have 
the effect of depriving the men so participating of the pay to which other- 
wise entitled. 

There can be no duly ordered formation of a single individual within the mean- 
ing of section 92 of the national defense act, as amended by the act of 
June 3, 1924, 43 Stat. 363. 
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Comptroller General McCarl to Capt. A. J. Perry, United States Army, 
January 19, 1929: 
There has been received your letter of November 15, 1928, as 

follows: 

1, Advance decision is requested as to the val'dity of payment of inclosed 

vouchers that have been presented to me as disbursing officer at this station. 

2. The vouchers are one regular and five supplementary pay rolls of organi- 
zations of the Ohio National Guard. On each roll there appears the names 
of individuals with remarks that the person was on active duty under State 
orders and attended drills away from their proper organ ‘zation with a pro- 
visional unit made up of all such individuals located at place of duty. 

3. The definition of split drills as interpreted under Change No. 1, N. G. R. 
45, par. 15, dated April 1, 1928, does not cover the particular set of circum- 
stances that is presented on these vouchers, inasmuch as the provisional 
organization “ Miner’s Relief Detachment” or “ Children’s Relief Detachment ” 
wis not a unit federally recognized nor was it a subdivision of any regularly 
recognized unit, the propriety of payment is doubted. 

The pay rolls submitted are those of certain organizations of the 
Ohio National Guard covering the period April 1 to June 30, 1928, 


and described as follows: 

Regular pay roll of Company F, One-hundred and sixty-sixth 
Infantry, with station at New Lexington. The notations thereon 
show that Capt. Paul H. Sears and 15 enlisted men of the company 
were on active State duty for a part of the quarter. Attached 
thereto is a copy of the order, dated February 3, 1928, placing 
Captain Sears on active duty in connection with the Children’s 
Relief and directing him to report at Nelsonville, Ohio, for duty, 
also the following certificate of the officer commanding the relief 
detachment at St. Clairsville, Ohio, dated June 30, 1928: 

The Secretary of War having authorized these soldiers (members of Com- 
pany “F,”’ One hundred and sixty-sixth Infantry, Ohio National Guard) to 
part cipate in drills, or perform such other service in leu thereof as is 
authorized by National Guard Regulat ons, while on duty for the maintenance 
of law and order (or other similar emergency duty), this is to certify that 
these soldiers performed drills or equivalent duty of one and one-half hours’ 
duration on the days indicated while engaged in the aforementioned duty for 
the ma’ntenance of law or order (or other similar emergency duty) under 
competent orders. 

It thus appears that Captain Sears was on active duty at Nelson- 
ville, while the said enlisted men were on active duty at St. Clairs- 
ville. The recapitulation shows five split assemblies prescribed for 
April and four for May, and credit is given to those on active State 
duty for attending drills with the relief detachments. 

Supplemental roll of Service Company, One hundred and sixty- 
sixth Infantry, with station at Columbus, contains claim of First 
Lieut. Kenneth B. Speelman, for attending five drills in April, four 
in May, and three in June with relief detachment. The recapitula- 
tion shows four split assemblies prescribed for April, four for May, 
and three for June. The original roll on file in this office shows four 
single formation assemblies prescribed for April, five for May, and 
three for June, but no split assemblies. 
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Supplemental roll of Company K, One hundred and sixty-sixth 
Infantry, with station at Delaware, contains claims of Capt. 
David R. Smith, for attending two drills in June with the relief 
detachment at Nelsonville, and of 10 enlisted men for drills attended 
in May with the relief detachment at St. Clairsville. The recapitu- 
lation shows four split assemblies prescribed for May and two for 
June. The original roll on file in this office does not show that split 
assemblies were prescribed. 

Supplemental roll of Company M, One hundred and forty-fifth 
Infantry, with station at Akron, contains the claim of First Lieut. 
John L. Schwartz for attending seven drills with the relief 
detachment at St. Clairsville in April and May. The recapitula- 
tion does not show any split assemblies prescribed. The original 
roll on file in this office does not show that split assemblies were 
prescribed. 

Supplemental roll of Company G, One hundred and _ forty- 
eighth Infantry, with station at Lima, contains the claim of Second 
Lieut. Noble L. Martin for attending four drills in April with 
the Children’s Relief detachment. The following certificate of the 
commanding officer of the company appears thereon: 

In accordance with par. 15, N. G. R. 45, W. D., April 1, 1927, as changed 
by Changes No. 1, W. D., April 1, 1928, I certify that the assemblies for 
drills and instruction held during the calendar month or months covered by 
this supplemental pay roll of Company “G,” One Hundred and Forty-eighth 
Infantry, O. N. G., were prevented from being single formations by the 
exigencies of full-duty status as a military force under the following State 
order: Par. 3, 8. O. 67, A. G. Ohio, March 20, 1928. 

The recapitulation shows that four split assemblies were pre- 
scribed for April. The original roll on file in this office, however, 
does not show that any split assemblies were prescribed. 

Supplemental roll of Company L, One hundred and forty-eighth 
Infantry, with station at Napoleon, contains the claim of First Sergt. 
Floyd M. Guilinger for attending seven drills in April and May 
in accordance with paragraph 15, National Guard Regulation 45, 
as amended by Changes No. 1, April 1, 1928. A certificate substan- 
tially the same as the one quoted above is made thereon. The recapit- 
ulation shows no prescribed split assemblies, neither does that on 
the original roll. 

With the correspondence submitted there appears a copy of a 
memorandum of the chief of the militia bureau to the chief of 
finance, dated October 27, 1928, apparently with reference to the 
pay rolls here in question, which is as follows: 

1. Referring to your memorandum of August 30, 1928, with which you 
forwarded certain pay rolls, concerning which some questions had arisen, 
the opinion of this office in connection therewith is set forth in the following 
paragraphs: 

2. In the cases under consideration no question is raised as to (a) the 


armory drill pay status of the personnel involved; (b) whether the drills or 
periods of instruction were properly authorized; (c) whether the personnel 
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was actually present for the prescribed period; or (d) whether the instruc- 
tion given was in accordance with existing regulations, the training directive, 
and the programs and schedules based thereon. In fact the affidavits of the 
organization cOmmanders and the certificates of the instructors indicate that 
all the foregoing conditions have been met and that accordingly, in their 
opinion, armory drill pay for the periods as stated on the pay rolls herewith 
is properly due and payable to the individuals concerned. 

3. The question raised is, specifically, were the assemblies at which the 
individuals qualified for armory drill pay such as to properly and legally con- 
stitute a “split assembly” as defined in paragraph 15, National Guard Regu- 
lation 45 (Changes No. 1, April 1, 1928); or, in other words, were the assem- 
blies such as being each one of a “series of duly ordered formations of sub- 
divisions Or parts thereof.” (Sec. 92, national defense act, as amended by the 
act of June 3, 1924.) 

If it is assumed that the assemblies legally constitute a “split assembly,” 
a further question arises as to the propriety of considering all of the “ split 
assemblies ” held during a calendar month as legal in view of the requirements 
of paragraph 15, National Guard Regulation 45, which requires “at least one 
of the assemblies for drill and instruction held during any one calendar month 
by an organization * * * shall be a single formation, unless such single 
formation is prevented by the exigencies of full-duty status as a military force, 
under State orders; in which case all the assemblies of the month may be 
split assemblies.” 

4. Taking up the question as to whether all the assemblies in the case of the 
organizations involved may be split assemblies, it is obvious that when an 
organization, or part thereof, is placed on “ full-duty status as a military force 
under State orders,” especially when such duty is not in the vicinity of the 
home station of the organization, single formation assemblies become impracti- 
eable. Even though the entire organization was placed on full-duty status, 
in a single locality, it appears impossible to conceive a situation, due to the 
ever-present necessity of at least a certain number of “ guards” or “ watches,” 
where a single formation assembly could be held. Paragraph 15, National 
Guard Regulation 45, was apparently written with the above facts in view. 
and accordingly it appears that all organizations having a part or all of their 
personnel on “full-duty status as a military force under State orders” are 
not required to have a single formation assembly during a calendar month, 
= that all of the assemblies may be “ split assemblies.” 

The only point not covered heretofore is that of the number necessary 
to nee a “split assembly.” In the cases under consideration, it appears 
that a grouping made up of one or more members from a number of organi- 
zations assembled on certain dates for drill and instruction. In the prepura- 
tion of the regulations covering “split assemblies” the provisions of section 
92 of the national defense act authorizing “split assemblies,” in view of the 
beneficial character thereof, were broadly construed. Accordingly the deter 
mination of a minimum attendance to constitute one of a series of assemblies 
was omitted. Failure to prescribe a definite number as necessary to be present 
at a “split assembly” in order that it might be property considered as such was 
intentional. Basically, “split assemblies” were considered necessary to facili- 
tate training. Hence to prescribe a certain definite number as a minimum of 
attendance at a “split assembly” would be apt, on occasion, to defeat the 
object of the legislation. Accordingly the determination as to whether a 
“split assembly” could legally be considered as such, was left to the local 
authorities, who would be guided in their conclusions by the instruction given 
or received thereat, and the conformity of the instruction with the training 
directive and the programs and schedules based thereon. 

6. The certificate of the Regular Army instructors appearing on the pay 
rolls in question indicates their belief that the conditions set forth in the 
last sentence of paragraph 4 hereof have been met. It is, therefore, the 
opinion of this office that the armory drill pay claimed on the attached pay 
rolls may properly be paid. 

7. No reason appears for supplemental pay rolls in these cases. The 
accounts should have been stated on the regular periodical pay rolls. Accord- 
ingly, there would appear to be no objection to the transfer of these claims 
to the next periodical pay roll of the organization in question except in the 
ease of Company F, One hundred and sixty-sixth Infantry. The latter pay- 
roll appears to be complete and in proper form. 
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Referring to paragraph 1 of the memorandum dated August 30, 1928, it is 
not contemplated that a copy of the order prescribing a “split drill” or “ split 
assembly” be filed with the pay roll. It is the opinion of this office that orders 
prescribing a split assembly are as a rule verbal, and the facts in connection 
therewith are set forth on MB Form 100. The instructor, before signing the 
certificate on the pay roll should satisfy himself that “all the requirements of 
law and regulation governing armory drill pay have been complied with” and 
such certificate, being signed by the officer best qualified, should in general be 
accepted. 


Section 92 of the national defense act, as amended by the act of 
June 3, 1924, 43 Stat. 363, in so far as here material, provides: 


Under such regulations as the Secretary of War shall prescribe, each com- 
pany, troop, battery, and detachment in the National Guard shall assemble for 
drill and instruction, including indoor target practice, not less than forty-eight 
times each year, * * *: Prowided, That an assembly for drill and in- 
struction may consist of a single duly ordered formation of a company, troop, 
battery, or detachment, or when so authorized by the Secretary of War of a 
series of duly ordered formations of subdivisions or parts thereof, but in the 
latter case the series of formations of subdivisions or groups must compre- 
hend and include the entire organization, and must be included within the 
time limit of seven consecutive days within a calendar month. The sum total 
of the attendance at all the separate consecutive formations announced as 
constituting that assembly shall be counted as the attendance at the actual 
military assembly for the required period of time; * * *. 


It will be observed that the law provides that an assembly for 
drill and instruction of a company may consist of a series of duly 
ordered formations of subdivisions or pares thereof, further refer- 
ring to the “ parts thereof ” as “ groups.” 

The word “ formation” in the military sense, is defined in Web- 
ster’s New International Dictionary as “The arrangement of 
body of troops, as in a line, square, column, etc.” 

It is apparent that there can be no duly ordered formation of a 
single individual within the meaning of the provisions of section 
92 of the national defense act, as amended, quoted above. 

Paragraphs 9 and 15, National Guard Regulation 45, as amended 
by C. 1, April 1, 1928, provide: 


9. Definition—Armory training consists of the assemblies for drill and 
instruction, including indoor target praetice prescribed in section 92 of the 
national defense act, for each company (for definition of “company” see par. 
9, N. G. R. 2), and the performance of appropriate duties by officers above the 
grade of captain and by those below the grade of major not belonging to 
organizations, as prescribed in section 109, national defense act. Assemblies 
for drill and instruction, hereinafter referred to in this phamphlet as 
“ assemblies,” are construed as including the “regular drill and other period 
of instruction” referred to in section 109, national defense act, and the ordered 
drills referred to in section 110, national defense act. They may be held where- 
ever the company, troop, battery, or detachment is stationed, and notwithstand- 
ing the fact that the organization is on full-duty status as a military force, 
under State orders, when otherwise authorized by law and regulations and 
proper State authority. 

15. Procedure governing single formation and split assemblies.—At least one 
of the assemblies for drill and instruction held during any one calendar month 
by an organization other than an organization of the Air Corps shall be a 
single formation, unless such single formation is prevented by the exigencies 
of full-duty status as a military force, under State orders; in which case all 
the assemblies of the month may be split assemblies. The remainder of the 
assemblies of an organization during any month may be split assemblies. In 
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Air Corps organizations all assemblies may be split assemblies. The time limit 
within which a split assembly may be held shall be stated in the order pre- 
scribing such assembly, and the time limit of one such assembly shall not 
overlap that of another. No single formation assembly shall be held within 
the time limit prescribed for a split assembly. * * * 


Paragraph 18, National Guard Regulation 45, provides: 


Advance publication of schedules——The schedule for an assembly or assem- 
blies of a company shall be published in appropriate orders by the company 
commander well in advance of the ordered assembly or assemblies, and will 
designate the day or days and the hours for each assembly of the unit or the 
subdivision thereof, and will prescribe the character of the drill and instruc- 
tion to be given thereat. When published the schedules should be posted in 
a conspicuous place in the armory, preferably on a bulletin board provided for 
the purpose, in order that all members of the organization may be aquainted 
in advance of the necessary details pertaining to the assembly or assemblies. 

Paragraph 9 of Change 1, quoted above, provides that assemblies 
for drill and instruction may be held wherever the company, etc., 
is stationed, and notwithstanding the fact that the organization is on 
full-duty status as a military force, under State orders, when other- 
wise authorized by law and regulations and proper State authority. 

Paragraph 15 of Change 1, quoted above, provides that spilt as- 
semblies may be held when a part of a company is absent from its 
regular station on full-duty status as a military force, under State 
orders, but it does not purport to dispense with the requirements of 
the law and regulations in regard to split assemblies. Where split 
assemblies are duly ordered for companies having detachments on 
State military duty at one place the mere fact that the several de- 
tachments participated in a joint formation, instead of separate 
formations, such joint formation would not of itself have the effect 
of depriving the individuals so participating of the pay to which 
othewise entitled. 

Ordinarily copies of orders and schedules prescribing assemblies 
are not required to be attached to pay rolls, but where doubt arises 
in particular cases such may be required. 

As stated above, there can be no formation of a single individual. 
Accordingly, payment is not authorized in the following cases 
submitted : 

Capt. Paul H. Sears, Company F, One hundred and sixty-sixth Infantry. 


First Lieut. Kenneth P. Speelman, Service Company, One hundred and sixty- 
sixth Infantry. 


Capt. David R. Smith, Company K, One hundred and sixty-sixth Infantry. 


First Lieut. John L. Schwartz, Company M, One hundred and forty-fifth 
Infantry. 


Second Lieut. Noble L. Martin, Company G, One hundred and forty-eighth 
Infantry. 


First Sergt. Floyd M. Guilinger, Company L, One hundred and forty-eighth 
Infantry. 


Payment to the enlisted men of the detachments of Company F 
and of Company K, One hundred and sixty-sixth Infantry, of pay 
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for attending the drills in question is authorized, provided the as- 
semblies in which they participated were duly ordered, evidence of 
which fact should be attached to the pay roll in view of the doubt 
that the provisions of the law and regulations were complied with 
in this respect. 


(A-25610) 
COMPENSATION—CUSTOMS SERVICE EMPLOYEES 


The per diem rates of compensation of temporary unclassified employees In 
the customs field service holding any of the classes of positions mentioned 
in the customs classification act of May 29, 1928, 45 Stat. 955, should be 
computed by dividing the minimum annual salary rates fixed by the statute 
for the respective classes of positions held into 12 equal parts and then into 
80 equal parts in accordance with the provisions of the act of June 30, 
1906, 34 Stat. 763. Per hour rates should be computed by dividing the per 
diem rates by the number of hours the respective classes of workers are 
required to work each day exclusive of overtime. 

Temporary day laborers in the customs field service, who are employed in an 
emergency for periods of one day at a time as authorized under customs 
regulations, are not within the terms of the customs classification act 
of May 29, 1928, 45 Stat. 955, but their per diem rates of compensation 
may be fixed administratively at the same rates paid at the respective 
ports to laborers performing similar service in- private employment. 


Comptroller General McCarl to the Secretary of the Treasury, January 19, 
1929: 


Consideration has been given to your letter of December 26, 1928, 
as follows: 


The act of May 29, 1928, generally referred to as the Bacharach Act, provides 
for the classification of certain employees in the Customs Service with minimum 
salaries as follows: 


a Ae ail $1, 500 
Verifiers, openers, and packers___.___-_--------._---____ 1, 680 

- 1, 700 
I ia celal item centile yaaa lindane 1, 860 
Inspectors 


The act further provides that all new appointments of employees specified 
therein shall be made at the minimum rate of the appropriate salary range. 

It is necessary in the administration of the customs business to appoint em- 
ployees in the various grades above specified for short periods of time at a 
per diem rate. As these per diem employees are only paid for the days on which 
they perform services, the question has arisen as to the proper fixing of per 
diem and per hour rates. Your decision outlining the proper per diem rates 
which should be paid to the employees in question is accordingly requested; 
also per hour rates. 

In this connection it should be stated that there are two classes of laborers 
in the Customs Service: (1) The classified laborers appointed through civil 
service channels, and (2) the temporary day laborers employed as occasion may 
require for a few days at a time at several of the larger ports. These laborers 
perform duties similar to longshoremen and dock laborers and are picked up 
in the labor mart from day to day as needed. 
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It has been the practice in the past to pay a slightly higher rate per day for 
these temporary day laborers, as otherwise it is impossible to obtain competent 
labor in competition with commercial and industrial interests which, because 
of the insecurity of the positions, pay higher rates for this class of labor than 
for laborers employed on permanent jobs. Your decision is requested as to 
whether such day laborers come within the classification of the act of May 29, 
1928, and the per diem rate which may be fixed for this class of laborer. 


With respect to the first question—that is, as to the per diem and 
per hour rates for the positions mentioned in the first part of your 
letter—I have to advise that since there is now a specific salary rate 
fixed by statute on an annual basis, the per diem equivalent should be 
computed under the provisions of section 6 of the act of June 30, 1906, 
34 Stat. 763, as follows: 

* * * Annual compensation shall be divided into twelve equal installments, 
one of which shall be the pay for each calendar month; and in making payments 
for a fractional part of a month one-thirtieth of one of such installments, or of 
a monthly compensation, shall be the daily rate of pay. * * * 

Such temporary unclassified positions may be paid only at the mini- 
mum salary rate fixed by the statute for the character of position held. 
It being understood that these temporary unclassified employees are 
not subject to the provisions of the retirement act, the maximum per 
diem rate of compensation authorized for laborers is $4.17; verifiers, 
openers, and packers, $4.67; clerks, $4.72; customs guards, $5.17; in- 
spectors, $5.83. See Government Salary Tables issued by this office 
in July, 1926. The rate per hour should be computed by dividing the 
per diem rate above mentioned by the number of hours the respective 
classes of employees are regularly required to work each day, exclusive 
of overtime. See article 1319, Customs Regulations. 

Your second question is whether temporary day laborers come 
within the customs classification act of May 29, 1928, and, if not, 
whether a different per diem rate may be fixed for them. Article 
1285, Customs Regulations, 1923, provides for three classes of labor- 
ers, viz, classified, unclassified, and temporary. It is understood 
that the status of classified laborers is not presented, that question 
1 relates to unclasified laborers, and that question 2 relates only to 
temporary day laborers, concerning which said article provides fur- 
ther as follows: 

Temporary laborers, the employment of whom is rendered necessary by un- 
foreseen emergency, may be employed by the collector of customs, or appraiser 
of merchandise, for periods of not more than one day without nomination and 
appointment being made, provided that the same person may not be so employed 
oftener than three times in the same week, and that the officer employing such 
laborer shall report to the department monthly the names of all persons so 
employed, the character of the labor performed by them, the rate of compensa- 
tion, and the aggregate compensation paid each. Such temporary laborers shall 


be paid the same rate of compensation as is paid at such pert to laborers per- 
forming similar service in private employment. 
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In view of this provision in existing regulations, it reasonably may 
be concluded that the customs classification act of May 29, 1928, 45 
Stat. 955, was not intended to restrict the employment of these day 
laborers, necessary in an emergency, authorized under then existing 
regulations. See 5 Comp. Gen. 136, involving a similar situation as 
to temporary unskilled laborers engaged for the field work of the 
Department of Agriculture, wherein it was held that they might be 
paid wages at local current rates, without regard to the rates estab- 
lished by the classification act of 1923, for laborers in the District of 
Columbia, thus making an exception to the provisions of the act of 
December 6, 1924, 43 Stat. 704, as subsequently extended. 

You are advised, therefore, that temporary day laborers in the Cus- 
toms Service employed under the provisions of the above-quoted 
regulations are not within the terms of the act of May 29, 1928, supra, 
but that their per diem rates of compensation may be fixed admin- 
istratively at the same rates paid at the respective ports to laborers 
performing similar service in private employment. 


(A-25637) 
TRAVELING EXPENSES—SUBSTITUTE RAILWAY POSTAL CLERKS 


Under the act of February 28, 1925, 43 Stat. 1062, substitute railway postal 
clerks may not be paid the travel allowance of the run when assigned to a 
run heading out of a point other than official headquarters. 

When substitute railway postal clerks are assigned to runs not heading out of 
official headquarters, they may not be allowed items of travel expense 
incurred at the point of their residence. 


Comptroller General McCarl to the Postmaster General, January 19, 1929: 

I have your letter of January 4, 1929, referring to the provisions 
of the postal reclassification act of February 28, 1925, 43 Stat. 1062, 
relative to travel allowance of substitute railway postal clerks and 
requesting decision of two questions, as follows: 

1. May substitute railway postal clerks be paid the travel allow- 
ance of the run when assigned to a run heading out of a point other 
than official headquarters? 

2. When substitute railway postal clerks are assigned to runs not 
heading out of official headquarters, may they be allowed items of 
travel expense incurred at point of residence? 

The provisions of the act of February 28, 1925, 43 Stat. 1062, here 
involved are as follows: 

That hereafter, in addition to the salaries provided by law, the Postmaster 


General is hereby authorized to make travel allowances in lieu of actual ex- 
penses, at fixed rates per annum, not exceeding in the aggregate the sum an- 
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nually appropriated, to railway postal clerks, acting railway postal clerks, 
und substitute railway postal clerks, including substitute railway postal clerks 
for railway postal clerks granted leave with pay on account of sickness, assigned 
to duty in railway post-office cars, while on duty, after 10 hours from the time 
of beginning their initial run, under such regulations as he may prescribe, and 
in no case shall such an allowance exceed $3 per day. 


Substitute railway postal clerks shall be credited with full time while travel- 
ing under orders of the department to and from their designated headquarters 
to take up an assignment, together with actual and necessary travel expenses, 
not to exceed $3 per day, while on duty away from such headquarters. When a 
substitute clerk performs service in a railway post office starting from his 
official headquarters he shall be allowed travel expenses under the law applying 
to clerks regularly assigned to the run. 

It appears from your submission that the questions presented 
urise in connection with the service of substitute railway postal 
clerks who reside in Richmond, Ind. With reference to the matter 
you state: 

* * * The official headquarters of the substitute clerks involved is Grand 
Rapids, Mich. When these substitutes are assigned to runs heading out of 
Grand Rapids they are given the travel allowance of the run. When as- 
signed to runs heading out of Richmond they are given their actual and 
necessary travel expenses, not exceeding $3 per day, while on duty away from 
Grand Rapids, their offic’al headquarters, as ev denced by vouchers on Form 


1012, except that no items are allowed at R:chmond because that is their 
residence. * * *%, 


The questions will be considered in the order above stated. 

1. From the wording of the act it seems clear that the Congress 
intended to grant the travel allowance applying to the run of the 
regular clerk only when the substitute performs service on a run 
starting from his official headquarters. Under the maxim, ez- 
pressio unius est exclusio alterius, the specific provision in the statute 
that when a substitute clerk performs service in a railway post 
office starting from his official headquarters he shall be allowed 
travel expenses under the law applying to clerks regularly assigned 
to the run, precludes the allowance of such expenses on any run, 
starting from a terminal other than his official headquarters. 

Accordingly, it must be held that substitute railway postal clerks 
may not be paid the travel allowance of the run when assigned to 
a run heading out of a point other than official headquarters. 
Hence, substitutes while on duty on a run starting from their resi- 
dence are on an actual expense as distinguished from a fixed allow- 
ance basis. 

2. It appears from the submission that the official runs of the 
substitute railway postal clerks involved in this question begin at 
the place of their residence which is at a point other than their 
official headquarters. The act of February 28, 1925, supra, con- 
templates that reimbursement of actual and necessary travel expenses 
will be made to such substitutes while on duty away from their 
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designated headquarters. Obviously these substitutes are not “on 
duty” while at their place of residence before they begin their 
work on the railway post-office car at the terminal station, or after 
they depart from such work at said place to go to their homes. 
Therefore, they are not entitled under the act to reimbursement of 
travel expenses incurred in connection with travel performed be- 
tween their homes and their duties at the place of residence. (27 
Comp. Dec. 1060.) The basis for the allowance of the travel ex- 
penses, under this act, is performance of duty away from head- 
quarters, not the travel away from headquarters. 

Accordingly, when substitute railway postal clerks are assigned ts 
runs not heading out of official headquarters, they may not be 
allowed any items of travel expense incurred at the point of their 


residence either before beginning or after completing actual per- 
formance of duties. 


(A-25727) 
COMPENSATION—ADVANCE PAYMENTS 


The payment of employees for the last day of the month on the day before the 
last day of the month is a payment in advance of the time at which the 
right to such pay accrues and is in violation of section 3648, Revised 
Statutes, even though no service is required of the employees on the last 
day of the month because it falls on a Sunday, a holiday, or a day when 
the yard or station is closed by a competent order. 


Comptroller General McCarl to the Secretary of the Navy, January 21, 1929: 
I have your letter of January 11, 1929, as follows: 


Transmitted herewith is a copy of a letter from the Paymaster General of 
the Navy recommending a change in the method of payment of certain em- 
ployees at the navy yards and naval stations whereby per annum and per diem 
employees of clerical forces may be paid on the lust working day of each month 
where the last day of the month falls on a Sunday, on a holiday, or on a day 
when the yard or station is closed by Executive or other competent order. 

The Paymaster General recommends that you approve the issue of an order to 
disbursing officers to make payment for the last half of each month to this 
class of employees upon the last working day of the month where the last day of 
the montu falls on Sunday, on a holiday, or on a day when the yard or station is 
closed by Executive or other competent authority. This request is indorsed by 
the Navy Department. 


Section 3648, Revised Statutes, prohibits payment in advance of 
service rendered or work performed. The payment of employees for 
the last day of a month on the day before the last day of the month 
is a payment in advance of the time at which the right to such pay 
accrues and is in violation of section 3648, Revised Statutes, even 


though no service is required of the employees on the last day of the 
month. 
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You are advised that the issuance of the order recommended by the 
Paymaster General is not authorized. See 11 Comp. Dec. 86. 


(A-25387) 


PAY—AVIATION DUTY—FLIGHTS AFTER TERMINATION OF 
SUSPENSION FROM FLYING 


An officer of the Army whose suspension from flying due to sickness in line of 
duty effective May 3, 1927, upon relief from duty and order to hospital for 
observation and treatment, was terminated July 12, 1928, date of passing 
physical examination for flying, and who performed flights from July 12 to 
31, 1928, totaling over 12 hours in the air, is not entitled under the pro- 
visions of paragraph 12 of the Executive order of March 10, 1927, to flying 
pay prior to reporting for duty after suspension from flying is removed. 


Comptroller General McCarl to First Lieut. Frank G. Marchman, United 

States Army, January 23, 1929: 

There has been received your ninth indorsement of November 26, 
1928 (360 FAA-Beau, L. V.), requesting a decision as to whether 
you are authorized to pay the voucher submitted therewith in favor of 
First Lieut. Lucas V. Beau, jr., Air Corps (DOL), United States 
Army, for flying pay from May 1 to June 30, 1928, inclusive. 

By paragraph 1, Personnel Orders No. 7, Office of the Chief of Air 
Service, dated January 9, 1920, Lieutenant Beau was rated as airplane 
pilot under the provisions of paragraph 158414, Army Regulations, 
effective October 16, 1919. He was relieved by paragraph 2, Special 
Orders, No. 91, War Department, April 19, 1927, from duty in the 
Philippine Department, effective upon date of departure from 
Manila; assigned to station at Crissy Field, Presidio of San Francisco, 
Calif.; directed upon arrival at San Francisco to report in person to 
the commanding officer, Letterman General Hospital, Presidio of San 
Francisco, for observation and treatment; and upon discharge from 
the hospital to report in person to the commanding officer of Crissy 
Field for assignment to duty. Paragraph 37, Special Orders, No. 
149, War Department, dated June 26, 1928, relieved him from further 
assignment at Crissy Field, effective upon discharge from the Fitz- 
simons General Hospital, Denver, Colo., detailed him to duty as in- 
structor of Air Corps, Colorado National Guard, with station at 
Denver, Colo., and ordered him to proceed to Fort Sam Houston, 
Tex., and report in person to the commanding general, Eighth Corps 
Area, for temporary duty for a period of not to exceed seven days for 
the purpose of receiving instructions, and upon completion of the 
temporary duty to proceed to Denver, Colo., and take station. 

Lieutenant Beau states in letter of July 20, 1928, that he was 
relieved from duty in the Philippine Department May 3, 1927, due 
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to sickness in line of duty. It has been ascertained that he arrived 
in the United States May 31, 1927; that he was transferred to 
the Fitzsimons General Hospital, Denver, Colo., June 14, 1927, 
where he was under treatment to June 30, 1928; that. he reported 
for duty with the Colorado National Guard July 15, 1928. The 
Chief of the Air Corps stated in indorsement of August 9, 1928, 
that on that date Lieutenant Beau’s return to flying duty was 
confirmed as of July 12, 1928, the date upon which he successfully 
passed the physical examination for flying at Brooks Field. The 
voucher presented by the officer for flying pay from May 1 to June 
30, 1928, inclusive, is apparently upon the understanding that his 
suspension from flying duty May 3, 1927, due to sickness in line of 
duty, having been removed July 12, 1928, he would, pursuant to the 
provisions of paragraph 2-j, A. R. 35-1480, which embodies the pro- 
visions of paragraph 12 of the Executive order of March 10, 1927, 
be entitled thereto, having performed flights according to his certifi- 
cate as follows: 


Period in the air 
) Tit Men 
Hours 
























Minutes 


noKeRK 





Section 13a of the national defense act, as amended by section 2 of 
the act of July 2, 1926, 44 Stat. 781, provides: 

* * * Officers and enlisted men of the Army shall receive an increase of 
50 per centum of their pay when by orders of competent authority they are 
required to participate regularly and frequently in aerial flights, and when in 
consequence of such orders they do participate in regular and frequent aerial 
flights as defined by such Executive orders as have heretofore been, or may 
hereafter be, promulgated by the President: * * *. 

Paragraph 12 of the Executive order of March 10, 1927, issued 
under section 20 of the act of June 10, 1922, 42 Stat. 632, as amended 
by section 6 of the act of July 2, 1926, 44 Stat. 782, provides as 
follows: 

A commanding officer shall suspend from flying any officer, warrant officer, or 


enlisted man under his command who, in his opinion, is unfit for flying, except 
as a result of an aviation accident, Such action shall be reported with the rea- 
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sons therefor for confirmation to the authority who issued the order requiring 
the officer, warrant officer, or enlisted man to participate regularly and fre- 
quently in aerial flights. The confirmation of such action shall have the effect of 
suspending the order to participate regularly and frequently in aerial flights of 
the officer, warrant officer, or enlisted man concerned from the date such sus- 
pension from flying was made. When any officer, warrant officer, or enlisted 
man so suspended from flying becomes, in the opinion of his commanding 
officer, again fit for flying, the commanding officer shall revoke his suspension 
from flying and such action Shall be reported, with reasons therefor, for con- 
firmation to the authority who confirmed the suspension from flying; the con- 
firmation of such revocation shall have the effect of terminating the suspension 
of the officer, warrant officer, or enlisted man concerned from the date of such 
revocation by his commanding officer: Provided, That in the case of suspension 
from flying by reason of sickness or injury incurred in line of duty and the 
suspension is subsequently removed, such suspension shall be considered as 
nullified from its beginning and the individual concerned shall be entitled to 
increased pay for flying providing the requirements of paragraph 10 above are 
complied with. 


Paragraph 10 of the Executive order of March 10, 1927, prescribes 
as necessary to entitle to flying pay (a) during one calendar month 
10 flights totaling at least three hours, or to be in the air a total of 
four hours; (b) during two consecutive calendar months, if (a) not 
met, 20 flights totaling at least six hours, or be in the air a total of 
eight hours; (c) during three consecutive calendar months, if (b) 
not met, 30 flights totaling at least nine hours, or be in the air a 
total of twelve hours. The three months’ period was fixed as a period 
of grace to give an officer the opportunity to comply with the require- 
ments and that period of grace is by the regulations fixed as an 
entirely so far as noncompliance with the flying requirements is con- 
cerned. The minimum requirements in order to qualify have ap- 
plication to the calendar months and the three months’ grace in 
which qualification may be made up commences with the month in 
which the deficiency or failure to qualify arises, 4 Comp. Gen. 975, 
in this case May, 1927. The officer’s suspension from flying, result- 
ing from his orders, having commenced May 3, 1927, and termi- 
nated July 12, 1928, more than the period of a year, the flights per- 
formed by him from July 12 to 31, 1928, constitute under the cir- 
cumstances and within the meaning of the Executive order for flying- 
pay purposes the beginning of a new three months’ period, and are 
applicable only to flying pay from date of reporting for flying duty 
after the suspension was removed. See 6 Comp. Gen. 857. 

The language of the last sentence of paragraph 12 of the Executive 
order of March 10, 1927, contains an obvious inconsistency. It re- 
quires suspension from flying duty. The proviso, however, nullifies 
the suspension when the officer or man becomes physically fit for 
flying. During the entire period of his suspension he is not physi- 
cally fit for flying, he is actually su: pended from flying duty; when 
he again becomes fit for flying duty the suspension is to be nullified. 
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He thus never was suspended and was at all times assigned to flying 
duty. The literal reading of the paragraph establishes this absurd- 
ity. The Executive order of July 1, 1922 (see G. O. 30, W. D. 1922, 
page 4), contained a provision as follows: 

* * * When any officer, warrant officer, or enlisted man, so suspended from 
flying, becomes, in the opinion of his commanding officer, again fit for flying, the 
commanding officer shall revoke his suspension from flying and such action shall 
be reported, with reasons therefor, for confirmation to the authority who con- 
firmed the suspension from flying; the confirmation of such revocation shal! have 
the effect of terminating the suspension of the officer, warrant officer, or enlisted 
man concerned from his detail to duty involving flying, from the date the sus- 
pension from flying was revoked by the commanding officer. 

Under this provision an officer sick or injured in line of duty who 
was incapacitated for two months would lose flying pay for those two 
months, although during the third month he might make up the defi- 
ciency in flights during the two prior months. The purpose of the 
language in the Executive order now in effect, it is apparent, was to 
withdraw permission from the officer or man to make flights, but 
to continue him on flying status if his physical condition permitted 
resumption of flights within the three months’ period, thus entitling 
him to flying pay for the entire three months if within that time ‘he 
makes the flights required entitling him to pay. This is the inter- 
pretation placed upon the order by the Navy Department. See 6 
Comp. Gen. 857. Where the suspension from flying exceeds three 
months, the officer or man, under the Executive order, has been sus- 
pended from flying duty, and there can be no retroactive nullification 
of a suspension valid when made and valid during the entire period 
it was in effect. In such a case the officer or man is entitled to flying 
pay only from date of reporting for duty after the suspension from 
flying duty has been removed. 

You are not authorized to pay the voucher which is retained in this 
office. 


(A-25477) 


VETERANS’ BUREAU—INSURANCE—INCONTESTABILITY— 
ESTOPPEL i 


A converted policy of insurance issued without proper action having been taken 
to reinstate the term insurance was unlawfully issued and does not become 
incontestable after six months from date of issuance under section 307 of 
the Worid War veterans’ act. 7 

The Government may not be cons dered as estopped to deny liability under a 
converted war risk insurance policy because of the failure of its officers or 
employees to act promptly or properly on the application for reinstatement 
of the term insurance on the basis of which the converted policy should 
issue or because of the wrongful! act of the Government agents in issuing 
a converted policy without having acted upon the applicat.on for reinstate- 
ment of the term insurance, 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

January 23, 1929: 

There has been referred to this office for consideration whether 
payment thereon is authorized a voucher for $7,999.92, in favor of 
Marion Artley, administratively approved by the Veterans’ Bureau, 
for the proceeds of war risk converted insurance policy on the life 
of claimant’s husband, Norman Monroe Artley, issued effective July 
1, 1927. 

War risk term insurance in the amount of $10,000 was issued to the 
above-named veteran on application of January 18, 1918. Premiums 
upon this insurance were paid to include the month of March, 1918, 
when the insurance lapsed for nonpayment of premiums. Under 
date of June 30, 1927, the veteran applied for reinstatement of $8,000 
of the lapsed term insurance and for the conversion of the same to 
a 5-year convertible term policy. At the time he executed this 
application the veteran appears to have been suffering from both 
service and nonservice connected disabilities. On August 20, 1927, 
the applicant was advised, concerning this application for reinstate- 
ment and conversion, that “when and if approved a policy will be 
issued. * * *.” However, there appears to have been no rein- 
statement of the term insurance by the administrative office on the 
basis of which the converted policy should have issued. Notwith- 
standing this failure to act on the application for reinstatement, a 
United States Government life insurance policy was issued to the 
veteran under date of October 29, 1927, effective as of July 1, 1927. 
Premiums upon this insurance were regularly paid from the date of 
application to include the month of April, 1928. The veteran died 
April 17, 1928. Thereafter, on June 19, 1928, the veteran’s applica- 
tion for reinstatement was referred to the insurance medical section 
of the bureau, evidently the section charged with the duty of deter- 
mining the legality of the reinstatements of insurance and the 
insurability of the applicant. The application for reinstatement was 
rejected by that section under the provisions of section 304 of the 
World War veterans’ act, as amended, by reason of the fact that he 
was suffering with a nonservice connected disability, which dis- 
qualified him from reinstating his insurance. 

The bureau has approved the death claim on the basis that the 
converted policy became incontestable after six months from date of 
issuance under section 307 of the act of June 7, 1924, 43 Stat. 627. 

By decision of February 5, 1925, 4 Comp. Gen. 656, 658, in the case 
of Wallace V. Green, it was held as follows: 


* * * The validity of his converted policy depends on the right of the 
insured to have his term insurance reinstated under the controlling regulations 
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of the Veterans’ Bureau. That is to say, if he had a right under the regula- 
tions to reinstatement of the term insurance on May 12, 1924, when making 
application for conversion of $1,000 of insurance, the administrative error in 
failing to formally reinstate the term insurance for the purpose of conversion 
will not be held to render invalid the policy of converted insurance issued to 
him. If, however, he had no right to'reinstatement of his term insurance under 
the regulations of the bureau, the policy of converted insurance based thereon 
is invalid. The regulations controlling reinstatement and conversion of term 
insurance while the insured is in the active service contain certain conditions 
which must be met by the insured. The facts submitted are not sufficiently 
stated to justify application of the regulations by this office. 


After citing section 307 of the World War veterans’ act relative 
to incontestability of war risk insurance, and quoting from a prior 
decision giving a general construction thereof, it was further held 
that— 


* * * if it be determined that because Green was not entitled to reinstate- 


ment of his term insurance under the regulations of the Veterans’ Bureau, which 
have the force and effect of law, there was no authority to enter into a contract 
of converted insurance, the policy issued contrary to the law and regulations 
and the incontestability provision would have no application to it. 


The principle announced in said decision was applied in decision 
dated January 8, 1929, A-25451, 8 Comp. Gen. 350, to the case of 
Maurice Hellman, wherein it was stated : 

Final action on the application for reinstatement should have been taken 
before issuance of the converted policy, but where, as in this case, the bureau 
inadvertently issues a converted policy without having reinstated the term 
insurance, it should subsequently approve or disapprove the application for 
reinstatement of the term insurance which reinstatement was a prerequisite 
to the issuance and validity of the converted policy. As stated in the quoted 
decision, if the insured had the right to reinstatement the administrative failure 
formally to reinstate the term insurance would not be considered as invalidating 
the converted policy, but if the insured had no right to reinstatement of the 
term insurance, either under the regulations of the bureau, which have the 
force and effect of law, or section 304 of the statute, the converted policy does 
not become incontestable by the mere passage of six months’ time during which 
premiums were paid, for the reason that there was no jurisdiction or authority 
to enter into the contract of converted insurance. 

In the instant case the insured was not entitled to reinstatement of 
his term insurance, a prerequisite to the issuance of a converted policy, 
under the rules and regulations of the bureau, independently of the 
provisions of the statute, for the reason that he was suffering from a 
disqualifying disability at the time he made application for reinstate- 
ment. In other words, he was not an insurable risk and he made no 
attempt in his application to claim reinstatement as such. No medi- 
cal examination appears to have been made by a medical officer of the 
bureau. The sole authority to reinstate this term insurance, by one 
suffering from a disability less than permanent and total, is found in 
section 304 of the statute as amended by the act of July 2, 1926, 44 
Stat. 799, wherein there is fixed as a condition precedent to reinstate- 
ment “that the applicant’s disability is the result of an injury or dis- 
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ease, or of an aggravaion thereof, suffered or contracted in the active 
military or naval service during the World War.” This condition 
precedent must be affirmatively determined by the bureau before 
there exists any authority to contract with the insured for, or to 
issue to him, a converted policy. In the absence thereof the lack of 
authority to contract is not cured under section 307 of the statute, 
merely because the officers or employees of the bureau erroneously 
issued a converted policy on which premiums were paid for six 
months or more. . 

It has been suggested that the doctrine of estoppel would preclude 
the Government from denying its obligation under a converted policy 
unlawfully issued by reason of the omission of the officers or em- 
ployees of the bureau, as agents of the Government properly to act 
on a reinstatement which forms the basis of the conversion, if the 
insured had no notice of the administrative error or irregularity. In 
the case of United States v. Loveland et al., 25 Fed. Rep. (2d) 447, 
448, decided February 27, 1928, by the Circuit Court of Appeals, 
Third Circuit, involving a war risk insurance policy, the court said: 


In the final analysis the act of omission by which the Government is estopped, 
if at.all, is the failure of the Government’s employees to reply to the letter of 
August 29. We shail not quote the many authorities denying such effect to the 
omission of an officer of the Government, but refer to them as collected in 22 
Cye 1664C, where the consensus of them is thus stated: “ The Government is 
not responsible for the laches or wrongful act of its officers. It may be the loser 
by their negligence, but it never becomes bound to others for the consequences 
of such neglect, unless it be by express agreement to that effect.” We have not 
overlooked the contention that the Government, by entering into the insurance 
field and consenting to be sued, is thereby put in the same position as a con- 
testing insurance company. But such conclusion does not follow. What the 
power of agents of insurance companies may be to bind their companies is a 
question of no present moment. The question here involved is the power of 
servants of the United States to place liability upon it by an act:of omission 
when they would be powerless so to do by an act of commission. The decisions 
holding that a servant of the Government has, in the absence of statutory war- 
rant and duty, no such. power. are too firmly settled and so providently wise as 
to forbid our holding that, when the Government broadened its field of opera- 
tion to new fields, it thereby broadened the power of those it employed in such 
new fields to the extent of allowing them, by acts of neglect or omission, to com- 
mit the Government to liabilities in such field which they had no power to do 
in other spheres of Government activity. * * * 


Applying the principle thus announced to the instant case, the Gov- 
ernment may not be considered as estopped because of the failure of 
its officers and employees to act promptly on the application for rein- 
statement of the term insurance or because of the wrongful act of the 
Government’s agents in issuing a converted policy without having 
acted on the application for reinstatement of the term insurance. 
While it may be that the insured had no notice of the administrative 
omission or error, the parties in interest will be in no worse position 
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if the premiums paid on the converted policy are refunded than they 
would have been if the administrative office had acted properly and 
promptly on the case. 

Accordingly, the voucher will not be certified for payment. 


(A-25599) 


TRAVELING EXPENSES—PULLMAN RECEIPTS 


Paragraph 95 (r) of the Standardized Government Travel Regulations requires 
that receipts be furnished in support of travel vouchers claiming reimburse- 
ment for sleeping-car, parlor-car, and stateroom fares when paid in cash, 
and an affidavit that such receipts have been lost can not be accepted as 
authorizing reimbursement of such expenses. 3 Comp. Gen. 775 no longer 
applicable. 6 Comp. Gen. 116 distinguished. 


Decision by Comptroller General McCarl, January 23, 1929: 

There has been presented to this office for preaudit voucher in 
favor of Paul Eschner, special agent, Bureau of Prohibition, Treas- 
ury Department, for $8.25 as reimbursement for Pullman fares be- 
tween New York City and Bay City, Mich., October 13, 1928, and 
between Bay City, Mich., and Detroit, Mich., October 25, 1928. 
These items were included in his original expense voucher covering 
tne dates mentioned but were eliminated therefrom when the voucher 


was certified for payment on preaudit and have now again been 
submitted on a separate voucher accompanied by an affidavit as 
follows: 


I, Paul Eschner, assistant special agent in charge, Plant Control, post of duty 
in Washington, D. C., do depose and say that: 

While in New York City on official business I received orders to proceed to 
Bay City, Mich., October 13, 1928. 

I had only one transportation request left, with which I secured passage 
on the Baltimore & Ohio Railroad. 

I secured pullman accommodation from New York to Bay City and paid 
$7.50 in cash for same. 

The receipt for this cash item has been lost. 

I secured pullman accommodation October 25 from Bay City, Mich., to 
Detroit, Mich., foi which I paid $0.75 in cash in accordance with instructions 
to pay cash for items less than $1. The receipt has been lost. 


In further support of the claim there has’ been submitted a state- 
ment by the Assistant Commissioner of Prohibition to the effect that 
the decisions 27 MS. Comp. Gen. 682, 3 Comp. Gen. 775, and 6 id. 
116, authorize reimbursement of such items without receipts and 
without requiring an affidavit as to reason for not furnishing receipt. 

The first decision cited was rendered November 14, 1923, to the 
Secretary of the Treasury, on the question of the necessity of receipts 
for Pullman accommodations. Treasury Regulation, paragraph 21, 
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T. D. 39069, quoted in the decision, stated that receipts would not be 
required to support such charges and, accordingly, the decision held: 


The expenses incident to the procurement of sleeping-car berths and parlor- 
ear chairs are considered by this office as a necessary part of transportation, 
and the service being generally at a known fixed amount it has not been 
thought necessary to require production of receipts therefor to support the pay- 
ment. It appears to be proper to leave it as an administrative matter whether 
the fact that the service has been actually obtained by the employee should be 
shown through producing the receipts—the requirement in this respect going 
almost wholly to the integrity of the employee. The oath to an expense voucher 
containing such items appears sufficient for this purpose, and where there is no 
specific requirement in the instructions governing traveling expenses incurred 
by the special agency service to furnish such receipts they will not be required 
by this office. * * * 


The decision in 3 Comp. Gen. 775 was rendered April 18, 1924, 
and was, also, upon a travel voucher of an employee of the Treasury 
Department and followed the previous ruling in the decision of 
November 14, 1923, there being at that time no Treasury Department 
regulation requiring receipts for such expenses. 

The decision in 6 Comp. Gen. 116 was rendered August 16, 1926, 
to the Director of the United States Veterans’ Bureau, with respect 
to the bureau regulations as to the requirement of receipts to sup- 
port claims for reimbursement of travel expenses of claimants and 
beneficiaries of the bureau, and it was held therein that, regardless 
of whether the bureau regulations assumed to waive the requirements 
for such receipts, this office must, and generally would, require re- 
ceipts in all cases where necessary to establish the actuality and cor- 
rectness of any expenditures for which reimbursement is claimed. 
In that case the travel involved was performed in January, 1926, 
and the charges for gasoline, oil, etc., were small and for the distance 
traveled, appeared to be fair and reasonable and were allowed in 
the absence of receipts. However, it was said that future travel 
orders in such cases should direct the beneficiary to furnish such 
receipts as evidence of payment in support of claims for reimburse- 
ment. That decision has no application to the furnishing of receipts 
for Pullman accommodations. 

At the present time the Standardized Government Travel Regula- 
tions, effective October 1, 1926, are applicable to all departments of 
the Government, and it is provided in paragraph 95 (r) thereof, as 
follows: 

95. Receipts required.—Receipts, when practicable to obtain them, will be 


required for: 
* * * * + * * 


(r) Sleeping-car, parlor-car, and stateroom fares, WHEN PAID FOR IN 
CASH, within the continental limits of the United States, or on coastwise trans- 
portation lines. The seat or berth check will be sufficient, but in cases where 
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coupons or checks are not given by the transportation company and it is so 
stated in the expense account, same will not be required. 


In view of this requirement in the regulations that receipts be fur- 
nished, the decisions in 27 MS. Comp. Gen. 682 and 3 Comp. Gen. 775 
are no longer applicable. It will be noted that the regulations now 
require that receipts be furnished for Pullman accommodations, not- 
withstanding that all travel vouchers in which such expenses are 
claimed must be sworn to. Where a receipt is not furnished therefor 
a Separate affidavit stating that the receipt was lost has no greater 
evidentiary value than the original sworn voucher. 

The requirement of the regulations is that the employee must fur- 
nish the receipts “when practicable to obtain them,” but that “ in 
cases where coupons or checks are not given by the transportation 
company * * * same will not be required.” In the present case 
the transportation company did give the coupon or check; that is to 
say, it was practicable for the employee to obtain the receipts; and, 
in view of the plain requirement of the regulations, an affidavit that 
the coupons or checks were lost can not be accepted as sufficient to 
authorize reimbursement therefor. A-23613, July 13, 1928; A-24670, 
November 2, 1928, f 

Accordingly, the reimbursement claimed is not authorized. 


(A-25703) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—TRANSFERS TO NEW 
POSITIONS 


When a new position is created by the administrative office and finally allocated 
as provided by law, the administrative office may transfer to the new 
position an employee from a lower or higher grade without reduction in 
salary, provided there is a salary rate in the grade to which transferred 
equal to or greater than the salary rate being received at time of transfer. 
8 Comp. Gen. 275 distinguished. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 24, 1929: 


Consideration has been given to your letter of January 8, 1929, as 
follows: 


In view of your decision, A-25192, dated November 27, 1928, a question has 
arisen as to the proper rate of compensation to be paid Mr. Frank B. Bryan, 
an employee of this bureau, who was assigned to a position allocated to grade 
CAF-7, effective December 7, 1928. 

There was recently effected a consolidation of the major portion of the duties 
of the accounts section, insurance division, and the control accounts subdivision, 
accounting division, Mr. Vernon 8. Auld held the position of chief of the ac- 
counts section, which position was allocated to grade CAF-9, while Mr, Bryan 
held the position of chief of the control accounts subdivision, which was allo- 
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cated to grade CAF-8. Following the consolidation, Mr. Auld was assigned 
as chief and Mr. Bryan as assistant chief of the new subdivision. Appropriate 
classification sheets were submitted to the Personnel Classification Board. The 
bureau recommended grade CAF-10 for the position of chief and grade CAF-8 
for the position of assistant chief. The Personnel Classification Board, however, 
allocated the positions to grade CAF-9 and grade CAF-7, respectively. The 
allocation made by the board being considered manifestly erroneous, the bureau 
has filed a formal appeal. 

Mr. Bryan, who has been receiving $3,100 per annum, was assigned as assist- 
ant chief on December 7, 1928. If the rule laid down in your decision A-—25192, 
which is to the effect that upon reallocation the initial salary rate in the lower 
grade Is the minimum of said grade, is applied in this case, Mr. Bryan will suffer 
a demotion in salary of $500 per annum. Such a reduction was not contemplated 
by the bureau at the time it was decided to assign Mr. Bryan as assistant chief, 
it being the view of the bureau that the position would unquestionably be allo- 
cated to grade CAF-8. To demote Mr. Bryan under the circumstances outlined 
herein and after he has completed 30 years in the Federal service would, it is 
believed, contravene the spirit and interest of all legislation on the subject 
of classification of employees. It is to be noted even the appropriation acts 
contain a saving clause so that the application of the provision relative to aver- 
age salaries does not operate to require a reduction in salary of any person who 
is transferred from one position to another position in the same or different 
grade in the same or different burean, office, or other appropriation unit. 

A decision is requested as to whether the bureau has authority to fix the 
salary of Mr. Bryan at $3,100 per annum, the maximum for grade CAF-7, 
from December 7, 1928. 


In decision of November 27, 1928, 8 Comp. Gen. 275, to which you 
refer, it was held as follows (quoting from the syllabus) : 


Upon a reallocation of a position by the Personnel Classification Board from a 
higher to a lower grade, the initial salary rate properly payable is the minimum 
salary rate of the lower grade in which the position is reallocated, and any :d- 
ministrative promotion thereafter to a higher salary rate in the lower grade 
depends on the availability of appropriation, the comparative efficiency of the 
employee, and compliance with the average provision. 6 Comp. Gen. 413, 
distinguished. 

It will be noted that in that case there was a reallocation of the 
same position, and the principle announced is applicable only to 
such class of cases. In the instant case there was involved the origi- 
nal creation and allocation of a new position due to reorganization 
and the transfer of Mr. Bryan from a position in grade CAF-8 
with salary at the rate of $3,100 to the newly-created position in 
grade CAF-7. The distinction between the two cases is that the 
former case related to a change in the pay status of the individual 
occupying the same position by reason of a reallocation thereof, 
whereas the instant case relates to the creation and allocation of a 
new position and the transfer of an employee thereto from a posi- 
tion in another grade. The status of the individual is not involved 
in the creation and allocation of a new position. 

Exception (3) of the average provision appearing in the annual 
appropriation acts (see act of May 16, 1928, 45 Stat. 589) is as 
follows: 
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* * * to require the reduction in salary of any person who is transferred 


from one position to another position in the same or different grade in the same 
or a different bureau, office, or other appropriation unit, * * * 


There would be included within the terms of this exception the 
transfer of Mr. Bryan from grade CAF-8 to the new position in 
grade CAF-7, and the administrative office is authorized to fix 
initally as of December 7, 1928, a salary rate of $3,100 per annum, 
which is the maximum of grade CAF-7, in which the new position 
has been allocated. 

The general principle may be announced as follows: 

When a new position is created by an administrative office and 
finally allocated as provided by law, the administrative office may 
transfer to the new position an employee from a lower or higher 
grade without reduction in salary,’provided there is a salary rate 
in the grade to which transferred equal to or greater than the salary 
rate being received at the time of such transfer. 


(A-24914) 


PAY—RETIRED WARRANT OFFICER OF ARMY ON ACTIVE DUTY 
UNDER RESERVE COMMISSION 


A warrant officer on the retired list of the Army who served as a captain, 
signal section, in the Reserve Corps during the World War, and who ac- 
cepted appointment as a major, Signal Corps section, Officers’ Reserve 
Corps, January 14, 1923, when on active duty under his reserve commission 
of major, may be paid active-duty pay and allowances of that grade, 
but he may not be paid as a ret red warrant officer while entitled to active- 
duty pay and allowances under his reserve commission. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 
January 25, 1929: 


There has been received your application for decision as follows: 


The attached voucher in favor of Maj. James Kelly, Signal Corps Reserve, 
covers active duty pay and allowances for the period October 7 to 20, 1928, 
under the authority of paragraph 17, Special Orders No. 217, Headquarters 
Third Corps Area, dated September 5, 1928. 

The records of this office show that the above-named reserve officer is also a 
retired warrant officer, having been retired July 14, 1922, on his own application, 
after more than 30 years’ service. ; 

In view of the decision of the Comptroller General (6 Comp. Gen. 750), 
wherein it was held that a retired Army officer was not entitled to pay and 
allowances while on active duty as a reserve officer, the undersigned is in doubt 
as to whether this voucher is payable under the law, and your decision is 
requested. 


The statement of service from The Adjutant General of the Army 
submitted with your application also shows James Kelly accepted ap- 
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pointment as captain, Signal Section, in the Reserve Corps, June 11, 
1917, was ordered to report for active duty July 17, 1917, and was 
discharged November 1, 1920; also, that he accepted appointment as 
major, Signal Corps Section, Officers’ Reserve Corps, on November 
14, 1923, had active duty previously under this appointment from 
April 18, 1926, to May 2, 1926, and was a major during the period 
covered by the voucher submitted. 

The statute prescribing qualifications and eligibility for appoint- 
ment in the Officers’ Reserve Corps provides— 

* * * In time of peace a reserve officer must at the time of his appointment 
be a citizen of the United States or of the Philippine Islands, between the ages 
of twenty-one and sixty years. Any person who has been an officer of the 
Army at any time between April 6, 1917, and June 30, 1919, or an officer of the 
Regular Army at any time, may be appointed as a reserve officer in the highest 
grade which he held in the Arnry or any lower grade. Any person commis- 
sioned in the National Guard and recognized as a National Guard officer by the 
Secretary of War may upon his own application be appointed as a reserve officer 
in the grade hejd by him in the National Guard. No other person shall in time 
of peace be originally appointed as a reserve officer of Infantry, Cavalry, Field 
Artillery, Coast Artillery, or Air Service in a grade ubove that of second lieu 
tenant. In time of peace appointments in the Infantry, Cavalry, Field Artillery, 
Coast Artillery, and Air Service shall be limited to former officers of the Army, 
officers of the National Guard recognized as such by the Secretary of War, 
graduates of the Reserve Officers’ Training Corps, as provided in section 47b 
hereof, warrant officers, and enlisted men of the Regular Army, National Guard, 
and Enlisted Reserve Corps, and persons who served in the Army at some time 
between April 6, 1917, and November 11, 1918. * * * (Section 2, act Sep- 
tember 22, 1922, 42 Stat. 1033, amending section 37 of the national defense act.) 

In 6 Comp. Gen. 750, cited in your application, it was held a heu- 
tenant colonel, Air Service, on the retired list, United States Army, 
was not authorized, under this statute, to be appointed in the Air 
Service Reserve, being excluded both on the ground of incompatibility 
between the two offices and by reason of the language used in the 
statute limiting appointments in the Air Service Reserve to the classes 
specifically named, none of which embraced the claimant; conse- 
quently, the appointment in that case necessarily was treated as void 
in so far as there was involved any right to pay and allowances. 

There is not perceived such an incompatibility in the appointment 
of a retired warrant officer to a commissioned office in the Reserve 
Corps, it is not prohibited, and, where he is otherwise eligible, the 
statute cited even expressly authorizes, in time of peace, the original 
appointment of both warrant officers and enlisted men of the Regular 
Army in some of the line branches of the Reserve Corps to the grade 
of second lieutenant, provided the appointee is “a citizen of the 
United States or of the Philippine Islands between the ages of 21 and 
60 years.” Except as it may be done by proper regulations, there ap- 
pears no requirement that appointments, original or otherwise, in the 
Signal Corps Reserve be limited to the grade of second lieutenant, and 


in view of Major Kelly’s service, as reported, his appointment to that 
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branch in the grade of major on November 14, 1923, seems in accord- 
ance with law, provided he was on that date a citizen of the United 
States or of the Philippine Islands between the ages of 21 and 60 
years, 

Payment as a retired warrant officer, of course, may not be made to 
Major Kelly during periods he is entitled to be paid as a reserve offi- 
cer “on active duty,” under section 37 of the national defense act, 41 
Stat. 776, as amended by section 3, act June 10, 1922, 42 Stat. 627, in 
which connection see paragraph 29d, Army Regulations 140-5. 

Payment of the voucher, if otherwise correct, is authorized, 


(A-25183) 
CONTRACTS—MISTAKE IN BID 


Where a bid to furnish articles or supplies to the Government was so low that 
the contracting officer believed a mistake had been made but accepted the 
bid, and, upon being notified of the acceptance, the bidder alleges a mistake 
in submission of its bid, and thereafter satisfactorily discloses the facts 
of the mistake but is directed to furnish the articles or supplies, and does so 
furnish them, the payment is authorized of the actual cost to the contractor, 
the said amount being less than the lowest correct bid received. 

Where a contracting officer, at the time for acceptance of bid, has reason to 
think and does think that the lowest bid was the result of a mistake on the 
part of the bidder, he should, before awarding the contract, if the needs of 
the Government will permit of the delay incident thereto, ask the bidder 
to verify its bid and, if the bidder then claims error, submit the facts with 
reference to the error to the Comptroller General for determination whether 
the erroneous bid may be withdrawn. If the Government’s needs will not 
permit of the delay incident to such procedure the bid should be accepted 
and the bidder instructed to perform leaving the matter of price to be deter- 
mined subsequently by the Comptroller General. 


Comptroller General McCarl to Maj. T. N. Emerson, United States Army, 
February 2, 1929: 


By fifth indorsement dated November 14, 1928, the Chief of 
Engineers transmitted your request of August 22, 1928, for decision 
whether payment was authorized on a voucher in the sum of $697.06 
in favor of the United Iron Works for furnishing two discharge 
elbows and covers to the district engineer, second district, San 
Francisco, Calif. 

The facts with reference to the matter are stated in the said letter 
of August 22, 1928, to be as follows: 


Circular advertisement was issued from this office on April 30, 1928, inviting 
bids for miscellaneous castings and including the item of 2 discharge elbows and 
manhole covers. The date of opening of bids was May 10, 1928. Abstract of 
bids was made and recommendation and approval of awards decided as shown 
on the photostat copy of abstract inclosed. It will be noted that it was felt 
at the time of award that an error had been made by both bidders No. 3 and 
No. 7, in fact bidder No. 7 wrote this office a letter under date of May 12, 1928, 
stating: 

“In checking our quotation which was to be opened on May 10th, your invita- 
tion for bids #9654/1296, we find an error on item 2 requesting price on 2 cast- 
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iron discharge pipe elbows with covers, and in view of this ask that we be 
relieved of this quotation if possible * * *.” 

This letter was received after award had been made. Under date of May 
17, 1928, three days after issuance of order, the United Iron Works (bidder No. 
3) wrote this office as follows: 

“In reference to your order dated May 15th, #9654/1296, for two (2) dis- 
charge pipe elbows and covers at $245, each * * * $490.00, we would appre- 
ciate your cancelling this order. 

“In going over our estimate, we find that we have made a mistake, and could 
not execute same without a loss. Under the circumstances, would appreciate 
your taking this matter up and cancelling this order, if you can possibly do so.” 

Under date of May 22, 1928, this office replied as follows: 

“ Replying to your letter of the 17th inst. requesting that order No. 9654/1296 
for two discharge pipe elbows and covers at $245 each be canceled, I regret that 
I am without authority to comply with your request. The next lowest bidder for 
this item was the Monarch Foundry of Stockton, Calif. Thut bidder quoted a 
price of $275 each. There was nothing on the face of your bid to indicate error 
nor is the d‘fference between your bid and the next lowest so gross as to obvi- 
ously show that a mistake was made in the price. 

“It is requested, therefore, that the articles be furnished in accordance with 
the order and specifications. If, after complying with the order, you desire to 
submit the matter to the Comptroller General of the United States, it is sug- 
gested that you submit to this office any information or data which you muy 
have which will demonstrate that you made a mistake in the price offered. The 
matter will then be submitted to the Comptroller General for decision as to the 
price to be paid for the articles furnished.” 

3. In compliance with paragraph 623% O. & R., the matter is submitted for 
decision of the Comptroller General as it is believed that the facts as stated 
by the United Iron Works, Oakland, Calif., are true and just. By comparison 
with the abstract it is apparent that both bidder No. 3 and No. 7 made an error 
in their quotations and that the third lowest bid (V—Phoenix Iron Works) with 
a price of $749.90 was about what the articles are reasonably worth considering 
current prices of materials. These items are regularly purcha: ed by this office 
and the records show that the lowest price paid for the manufacture of these 
items during the last seven years was $303.30 each, considerably in excess of the 
United Iron Works’ bid ($245.00 each). The claim herewith totals $697.06 and 
is believed a just charge. 


The matter of submitting bids for advertised needs of the United 
States is not one for such neglectful treatment by bidders as to give 
frequent cause for attempted withdrawals on the ground of alleged 
error. The business of the Government can not go orderly forward 
if bidders be encouraged or permitted to submit inadequately con- 
sidered proposals with understanding they may withdraw by simply 
alleging error on their part, when, after opening of the bids it should 
be revealed that the profit is not all that it might have been or that 
through bidder’s carelessness a loss is to be sustained. The purchas- 
ing officers of the Government have other business than to act as 
guardian for those indulging in poor business methods. 

No doubt there will be occasions where error will occur even when 
all reasonable care is exercised and there is precedent for the care of 
such bona fide situations. However, even when such an error is made 
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in submission of a bid and it is not called to the attention of the 
contracting officer by the bidder until after the bid is accepted, the 
bidder must bear the consequences thereof unless the mistake was 
mutual or the error was so apparent that it must be presumed the 
accepting officer knew of the mistake and sought to take advantage 
thereof. 26 Comp. Dec. 286; 2 Comp. Gen. 508; 3 id. 821; 6 id. 526; 
7 id, 493. 

In the instant case the mistake was not clearly apparent from the 
record and the bidder did not call the attention of the contracting 
officer thereto until after the bid had been duly and regularly ac- 
cepted. Due to the wide experience of the contracting officer in such 
matters, however, it occurred to him that bidder was exceptionally 
low and had possibly made an error, but this conjecture could have 
been verified by him only by asking bidder to check its figures. In 
such situation, and assuming the requirements of the United States 
for the supplies would permit of the delay, it would not have been 
improper for the contracting officer to have asked bidder to check its 
figures to ascertain whether an error had been committed. If an 
error was then claimed the facts of the error—how it occurred and 
bidder’s reasons for seeking relief from its bid—that is, the entire 
matter, would have been for submission to this office before adminis- 
trative action on the bids. The requirement of the Government for 
supplies will not always permit of such delay, however, and in such 
circumstances the procedure must be as was taken in this case. 

The bidder as directed by the contracting officer to do, furnished 
the supplies bid upon, and now claims relief because of its said error. 
The amount of its bid was $490 and it appears to have sustained an 
actual loss of $207 06 by being required to expend in furnishing the 
supplies, $697.06, which amount it is willing to accept in complete 
discharge of the United States. It is reported by the contracting 
officer that the next lowest bid, as to which no error is claimed, was 
$749.90; that such supplies are regularly purchased by his office and 
that the lowest price obtained during the last seven years, was 
$303.80 each. 

It thus appearing that an error was actually made and was such 
as to attract the attention of the contracting officer at the time; that 
bidder is willing to accept in payment the exact amount expended 
by it in furnishing the supplies, and that such amount is less than 
any correct bid received, payment of said $697.06 will be approved 
by this office. 

The voucher may be paid if otherwise correct, 
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CLASSIFICATION OF CIVILIAN EMPLOYEES—TRANSFER TO A NEW 
POSITION FROM A HIGHER GRADE 


When a new position is created by an administrative office and finally allocated 
as provided by law the administrative office may transfer to the new posi- 
tion an employee from a higher grade and pay the maximum salary rate 
in the lower grade if there is no salary rate in the lower grade to which 
transferred equal to or greater than the salary rate being received in the 
higher grade at the time of such transfer. 


Comptroller General McCarl to E. M. Lawton, disbursing clerk, War Depart- 

ment, February 2, 1929: 

There has been received your letter of January 14, 1929, requesting 
decision as to whether payments made on the December, 1928, pay 
roll for the office of Quartermaster General, War Department, to F. B. 
Hunt and Jesse A. Lay were proper in view of the decision of this 
office dated November 27, 1928, 8 Comp. Gen. 275. 

Your submission will be regarded as a request for a decision to 
guide you in making payments hereafter to the two employees 
mentioned. 

Based on your letter and the pay roll for December submitted to 
this office for audit, the facts appear to be as follows: 

F. B. Hunt was in grade CAF-6 at $2,500 per annum. Notice was 
received in the administrative office December 31, 1928, too late for 
notation on the December pay roll, of a change in the allocation of 
the position held by him from grade CAF-6 to grade CAF-5. Ac- 
cordingly, the employee was paid for the month of December at the 
rate of $2,500 per annum, which happens to be, also, the maximum 
salary rate for grade CAF-5. 

Jesse A, Lay was in grade CAF-5 at $2,100 per annum. Notice 
was received in the administrative office November 30, 1928, of a 
change in the allocation of the position held by him to grade CAF-3. 
The pay roll for December was properly noted and the employee 
paid for that month at the rate of $1,920 per annum, the maximum 
salary rate for grade CAF-3. 

You state you have been officially informed as follows: 

The position held by Mr. Hunt in grade 6 was not the same position as was 
dealt with by the Personnel Classification Board in allocating him to grade 5; 
the board’s action was upon a report from the department of a substantial 
change in assignment of duties to Mr. Hunt, and was therefore a transfer to 
another position. The same condition appertained to the board’s action in 


relation to allocating Mr. Lay to grade 3. In this connection reference is made 
to 3 Comp. Gen. 1006; also 4 Comp. Gen. 150. 


The decision of November 27, 1928, 8 Comp. Gen. 275, to which you 
refer, involved the reallocation downward of the same position and is 
not for application here. See decision dated January 24, 1929, 
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A-25703, 8 Comp. Gen. 393, wherein there was announced the follow- 
ing general principle: 

When a new position is created by an administrative office and finally allo- 
eated as provided by law, the administrative office may transfer to the new 
position an employee from a lower or higher grade without reduction in salary 
provided there is a salary rate in the grade to which transferred equal to or 
greater than the salary rate being received at the time of such transfer. 

In accordance with said decision, F. B. Hunt was properly paid 
at a rate of $2,500 in grade CAF-5 for the month of December. 

In the case of Jesse A. Lay, which, also, involves a transfer to a 
new position from a higher grade, there is no salary rate in the lower 
grade to which the transfer was made equal to or greater than the rate 
being received at the time of transfer. However, under the principle 
of the cited decision and the apparent intent of the average provision, 
as well as section 10 of the original classification act, that the em- 
ployee upon transfer should not lose any more compensation than 
necessary, the general rule announced in the decision of January 24, 
1929, may be applied to the extent possible in such cases as this. 
That is to say, when there is no salary rate in the lower grade to 
which transferred equal to or greater than the salary being received 
at the time of such transfer the administrative office may fix the com- 
pensation at the maximum salary rate of the lower grade to which 
the transfer is made. 

Accordingly, Jesse A. Lay was properly paid at the rate of $1,920 
for the month of December, 1928. 


(A-25380) 


VETERANS’ BUREAU—RETIREMENT OF EMERGENCY OFFICERS 


To entitle to retirement under the act of May 24, 1928, 45 Stat. 735, there must 
be a rating of permanent physical disability of 30 per cent, or more, in 
accordance with law under the World War veterans’ act of June 7, 1924, 
483 Stat. 607, and the schedule of ratings applied pursuant thereto as in 
effect May 24, 1928; a rating of 30 per cent, or more, permanent disability 
based on rating schedules in effect under earlier laws than the act of June 
7, 1924, does not necessarily entitle to retirement; and a rating which is 
erroneous may be corrected by the Director of. the Veterans’ Bureau. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
February 4, 1929: 


There has been received your letter of November 10, 1928, as fol- 
lows: 


I have the honor to refer to your decision of August 3, 1928, in response to 
my letter of July 26, 1928, in which there was considered the authority of the 
bureau to pay traveling expenses incident to necessary examinations of claim- 
ants for benefits under Public 506, T0th Congress, “An act making eligible for 
retirement under certain conditions officers and former officers of the Army, 
Navy, and Marine Corps of the United States, other than officers of the Regn- 
lar Army, Navy, or Marine Corps, who incurred physical disability in line of 
duty while in service of the United States during the World War.” 


66677 °—29-——27 
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In deciding that the appropriations for the Veterans’ Bureau are available 
for expenses incurred incident to necessary examinations for applicants under 
this legislation to the same extent and for the same purposes as other bene- 
ficiaries of the bureau, you held further: 

“It is apparent the intent of the act is that only those who have a permanent 
disability entitling them to a rating of 30 per cent or more under the schedule 
of ratings are entitled to retirement under the act of May 24, 1928, and if in 
any case the description of the disability upon which an award has been made 
by the Veterans’ Bureau suggests that the disability may now be less than 30 
per cent, it is competent for the director, in his discretion, to require the medi- 
cal examination provided by the World War veterans’ act in order that the rat- 
ing accorded may be ‘in accordance with law.’ ” 

Prior to the receipt of this decision the language limiting the benefits of this 
act to those “who have been, or may hereafter, within one year, be, rated in 
accordance with law at not less than 30 per centum permanent disability by 
the United States Veterans’ Bureau for disability resulting directly from such 
war service,” had been construed by the general counsel as follows: 

“Inasmuch as the present act (lines 7 and 8, page 1) contains the phrase 
‘who have been or may hereafter,’ it is believed that where an officer has a 
disability in line of duty resulting directly from his military service on account 
of which he received a thirty per centum permanent partial disability rating 
prior to the passage of the act, he would be entitled to appropriate benefits of 
the act, even though since the passage of the act he has been rated less than 
ten per cent permanently disabled.” 

A diversion of opinion, however, existed in the bureau on th’s matter and the 
procedure established was based upon the theory that the intention of the legis- 
lation is that a previous rating of 30% permanent, which was later reduced to 
less than 30% permanent, should be considered as an erroneous rating and, 
therefore, not one which would entitle an officer to the benefits provided. Your 
decision of August 3, 1928, has been regarded as confirming this construction, 
and the bureau has continued to act on the theory that a permanent disability 
of not less than 30% must exist now, or within one year after the enactment of 
the legislation, before an ex-officer may be extended the benefits of retirement 
pay thereunder, and that in order to determine the present existence of such 
30% permanent disability reexamination would be necessary except in the 
following cases: 

(1) Whenever the officer whose compensable disability, directly connected 
with service and incurred in line of duty, results from amputation, enucleation, 
organic blindness, organic deafness, organic loss of speech, fractures, scars, 
peripheral or cranial nerve injuries, disfigurements, or ankyloses. 

(2) Whenever the officer has bad a complete physical examination by a board 
of three physicians (as required for permanent ratings under the regulations 
governing the Veterans’ Bureau) within a period of ninety days. 

It is my belief that this is a reasonable interpretation of the provisions of the 
law and that your decision of August 3, 1928, is in substantial agreement 
therewith. 

In view, however, of the fact that your decision of August 3, 1928, was pri- 
marily directed at another phase of this nratter, reconsideration is requested with 
particular reference to the following questions: 

(1) In a case where an officer has heretofore been rated 30% permanently 
disabled for disability incurred in line of duty directly resulting from war 
service, and the file now shows that the rating was in error under the law or the 
facts, or both, may the bureau reexamine and rerate the appl.cant? 

(2) Where an officer has heretofore been rated 30% or more permanently 
disabled for a disability incurred in line of duty directly resulting from war 
service and such rating was correct under the law and the schedule of dis- 
ability ratings in effect at that time, but such rating would not be the same 
under the schedule of disability ratings in effect at the present time, is there 
authority to place the man on the retirement list on the strength of the former 
rating, or must a rerating be made under the present disability rating schedule? 

In this connection consideration should be given to the change in the law 
governing the principles of disability ratings effected by the act of June 7, 1924, 
which introduced the principle of ratings based on impairment in earning capac- 
ity in occupations similar to the occupation at time of enlistment, and to the 
fact that the formal rating schedule thereunder was not put in effect until Jan- 
uary 1, 1926, the schedule in effect prior to June 7, 1924, being used in the 
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interim in conjunction with instructions to the rating authorities to apply the 
old schedule in the light of the law itself pending the promulgation of the new 
schedule. Since January 1, 1926, there have also been promulgated several ex- 
tensions to that Schedule of Disability Ratings which have caused distinct 
variations in ratings of individual cases on the identical disability ; for example, 
due to a revision in the occupational variants for students, a man who has here- 
tofore been assigned a variant as a student because he was engaged in the study 
of law at the time of his entrance into the military service is now under exten- 
sion #5, dated June 29, 1928, assigned a variant as a lawyer, the use of which 
in the evaluation of some disabilities will bring the degree of rating for exactly 
the same disability below 30%. Is the bureau authorized to take the rating 
in effect at the time of the enactment of the law which would bring him within 
the terms of the legislation, or must the amended schedule be applied? Con- 
versely, where a change in occupational variant or other rating element sub- 
sequent to the enactment of the law would bring the same disability to a rating 
of more than 30% permanent is the bureau authorized or required to rerate 
the applicant under the amended schedule so as to bring his rating up to 30% 
and give him the benefits of the retirement law? 

(3) In a case where an officer has been rated 30% or more permanently dis- 
abled under the laws, regulations, and schedules of disability ratings in effect 
at the time the rating was made for a disability incurred in line of duty directly 
resulting from war service, but the evidence now shows that he is not at the 
present time permanently disabled to a degree of 30% or more, must the old 
rating be accepted and the benefits of the retirement act be accorded? Or, should 
he be reexamined and rerated under the law and Schedule of Disability Ratings 
in effect on May 29, 1928, or that in effect on the date of administrative deter- 
mination? (See decisions of your office in the case of Edward L. Marthill, 
C—405,236, dated October 2, 1926, and January 7, 1927.) 


In the decision to which reference is made, the question for con- 
sideration was whether the appropriations for the Veterans’ Bureau 
available for travel expenses of claimants for the benefits accruing 
under the World War veterans’ act might be used to pay transporta- 
tion and travel expenses of applicants for retirement to secure physi- 
cal examination. In reaching the conclusion that the appropriations 
were available for payment of transportation and travel expenses 
for applicants for retirement under the act of May 24, 1928, it was 
necessary to conclude that a physical examination in some cases 
was necessary, and that the mere fact that the records of the Veterans’ 
Bureau showed that at some time in the past a rating of 30 per cent 
or more disability had been given a former officer, but upon subse- 
quent examination a less degree of or no disability was found and the 
record had been corrected to show the true facts, would not entitle 
the officer to retirement. Extended discussion as to the basis for 
reaching such a conclusion was not deemed necessary as that con- 
clusion was in consonance with the conclusion reached by you, and 
that was the reason for the submission. 

If the strict literal language of the quoted phrase were the only 
gutde as to the description of the beneficiaries it might include 
anyone who, whether by mistake, or otherwise, had ever received 
a rating of physical disability of 30 per cent or more, in the Veter- 
ans’ Bureau under either, or any, of the schedules of ratings ever 
employed by the bureau, and who subsequently, under the authority 
of the Veterans’ Bureau to feexamine beneficiaries, had been later 
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correctly rated with a less degree of disability, or with no disability, 
might now be required to be placed on the retired list created by 
the act of May 24, 1928, to receive retired pay for life. In such cir- 
cumstances there might be one or many, with no present disability, 
awarded retired pay for life, while one or many with permanent 
disability rated at 29 per cent, would necessarily be denied any retired 
pay. In many cases it is understood no benefits are now being paid 
persons who soon after the war had ratings equal to, or in excess 
of, 30 per cent disability, so that the retired pay to be paid them 
under the act of 1928 would not in fact “be in lieu of ” any disability 
compensation they are now receiving. The act extends its benefits 
to the former officers therein described— 


* * * who during such service have incurred physical disability in line of 
duty, and who have been, or may hereafter. within one year, be rated in accord- 
ance with law at not less than 30 per centum permanent disability by the 
United States Veterans’ Bureau for disability resulting directly from such 
war service: * * 


and in addition to other benefits provides that former officers so 
placed on the retired list therein created— 


* * * shall receive from date of receipt of their application retired pay 
at the rate of 75 per centum of the pay to which they were entitled at the 
time of their discharge from their commissioned service, except pay under the 
act of May 18, 1920: Provided, That all pay and allowances to which such 
persons or officers may be entitled under the provisions of this law * * 
shall be in lieu of all disability compensation benefits to such officers or persons 
provided in the World War veterans’ act, 1924, and amendments thereto, except 
as otherwise authorized herein, and except as provided by the act of December 
18; 26222 119 )0* oF, 


Section 302 of the war risk insurance act of October 6, 1917, 40 
Stat. 406, provided a schedule of payments for total disability and 
for a percentage of such payments if the disability is partial and 
required that a schedule of ratings of reduced earning capacity from 
specified injuries or combinations of injuries of a permanent nature 
should be adopted and applied by the bureau. By section 305 it 
was provided: 


That upon its own motion or upon application the bureau may at any time 
review an award, and, in accordance with the facts found upon such review, 
may end, diminish, or increase the compensation previously awarded, or, if 
compensation has been refused or discontinued, may award compensation. 


That provision has been continuously in the law, although amended 
frum time to time, the present provision for reviewing an award 
being contained in section 205 of the World War veterans’ act, 43 
Stat. 622, which was quoted at length in decision A-23876, August 3, 
1928, referred to by you. This provision clearly assumes not only 
that awards may have been made of permanent partial disability 
which time has shown was either temporary or susceptible of im- 
provement, but also that awards might be improvidently made, or 
made as the result of undetected malingery. In any such case where 
a rating was incorrectly accorded the former officer of 30 per cent, 
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or more, permanent disability, it is competent for the director to 
review the award and accord a rating which will correctly show the 
present condition of the beneficiary. 

As to the beneficiaries intended by the act of May 24, 1928, see 
Senate Report 115, Seventieth Congress, first session, to accompany 
Senate bill 777, which became the act of May 24, 1928, where the 
committee made the following statements as to the purpose and effect 
of the bill: 


The bill provides retirement pay of 75 per cent of the compensation paid at 
time of discharge from active service to emergency Army officers who incurred 
permanent disability of 30 per cent or more as a result of their service during 
the World War. 

It is believed that this degree of disability in the keen competition of civil 
Jife, is on the average, the equivalent of the “incapacitated for active service,” 
which is the basis of retiring officers from the Regular Establishments on 
account of disability. 

The number of disabled emergency Army officers to be benefited by this pro- 
posed act, together with its costs, are shown in the appended letter and table 
from the Director of the Veterans’ Bureau, dated January 19, 1928, which are 
made a part of this report. 


In House Report 1082, Seventieth Congress, first session, to accom- 
pany Senate bill 777, the following statement is found: 


Your committee points out that the Senate act (S. 777) includes those dis- 
abled emergency officers of the Navy and Marine Corps, 201 in number, who did 
not obtain retirement under the act of June 4, 1920. The increased annual cost 
under this amendment will be $117,624. 

In all other respects the text of 8S. 777 is similar to that of H. R. 500 which 
was favorably reported by this committee on January 20, 1928, perfected copy 
of which report follows and is made a part of this report: 

* * * * * - * 


The bill provides retirement pay of 75 per cent of the compensation paid at 
time of discharge from active service to emergency Army officers who incurred 
permanent disability of 30 per cent or more as a result of their service during 
the World War. * * 


* * * * * * + 


The number of disabled emergency officers to be benefited by this proposed 
act is estimated by the Director of the United States Veterans’ Bureau, under 
cate of March 21, 1928, to be 3,251. This increase over previous estimates is ip 
part due to the operation of the new rating schedule recommended by this 
committee and authorized by the Sixty-eighth Congress, in part due to the fact 
that the physical condition of these older disabled officers has been gradually 
breaking down under the handicaps of their war-incurred disabilities, and in 
part due to the inclusion of 185 naval officers ond 16 Marine Corps officers not 
neni retired. 

- * . - ™ ™ . 


The increased annual cost to the Government, based upon the figures of the 
United States Veterans’ Bureau, is $2,294,265, being the difference between the 
amount to be paid under this bill, $5,136,225, and in lieu of the amount the 
3.251 are now receiving as compensation $2,841,960. The death rate of these 
men disabled in war is high, more than 125 deaths having occurred during the 
vear 1927. Therefore, it is obvious that when this act becomes operative its 
cost should diminish rapidly. 


To relieve the War Department of the, to wit, objectionable necessity of dis- 
bursing from its funds money not applicable to strictly military purposes, the 
bill provides that the administration of the act be committed to the United 
States Veterans’ Bureau, which has the complete medical records of the bene- 
ficiaries. * * *%, 
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All discussion was on.the basis of former officers who were perma- 
nently disabled as the beneficiaries of the act; in other words, former 
officers who under the World War veterans’ act (including the 
authority of the Veterans’ Bureau to review an award under the 
statutory provisions cited above), were permanently disabled to an 
extent of 30 per cent or more and who were otherwise within the act. 

The language cited defines and limits the beneficiaries under the act, 
with the further qualification that the disability shall have been, or 
shall be, rated by the Director of the Veterans’ Bureau at 30 per cent, 
or more, in accordance with law, i. e., in accordance with the schedule 
of ratings in effect on the date of the act for awarding compensation 
under the World War veterans’ act, and it is thus clear that the mere 
rating at a particular percentage of disability under any scheme of 
rating at any time in effect was not designed to be the test of the right 
to retirement under the act of May 24, 1928. Until the requisites for 
retirement under the act have been established in a particular case, 
the applicant for retirement continues to be a beneficiary, or an appli- 
cant for benefits, under the World War veterans’ act; the act of 
May 24, 1928, does not suspend the application of the World War 
veterans’ act as to persons prima facie coming within the terms of 
the retirement act; until the person has been retired under the terms 
of the act, he continues to be subject to the provisions of the World 
War veterans’ act, including the provision of law authorizing the 
bureau to reexamine and rerate beneficiaries of the World War 
veterans’ act. 

On the foregoing premise your several questions will be answered 
in their order, the answers in each case being predicated on the 
assumption that the Director of the Veterans’ Bureau, in the exercise 
of his discretion, and on the evidence available to him, has determined 
in a given case that the present records sufficiently suggest error to 
warrant a reexamination. 

1. Yes. 

2. The second paragraph of subdivision (4) of section 202 of the 
World War veterans’ act, 43 Stat. 618, provides: 

A schedule of ratings of reductions in earning capacity from ijuries or 
combinations of injuries shall be adopted and applied by the bureau. Ratings 
may be as high as 100 per centum. The ratings shall be based, as far as prac- 
ticable, upon the average impairments of earning capacity resulting from 
such injuries in civil occupations similar to the occupation of the injured man 
at the time of enlistment and not upon the impairment in earning capacity in 
each individual case, so that there shall be no reduction in the rate of compensa- 
tion for individual success in overcoming the handicap of an injury. The bu- 
reau in adopting the schedule of ratings of reduction in earning capacity shall 
consider the impairment in ability to secure employment which results from 
such injuries. The bureau shall from time to time readjust this schedule of 


ratings whenever actual experience shall show that it is unjust to the disabled 
veteran, 
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The rating must be in accordance with law, and the law in effect 
May 24, 1928, is the law contemplated by the act by which is to be 
tested the question whether the rating is in accordance with law. 
On the facts suggested a rerating should be made under the disability 
rating schedule in effect May 24, 1928. In the matter of retirement, 
equality of treatment for the same disability, other requisites being 
established, requires that all claims be rated under the same schedule, 
the one in effect May 24, 1928, pursuant to law; otherwise some 
former officers would be retired and others having identical disabili- 
ties, would not be retired. The law contemplates equal treatment 
for all otherwise within the law having the same degree of disability 
under the applicable rating schedule. 

3. It is assumed that the date “ May 29, 1928,” was inadvertent and 
that May 24, 1928, the date the act providing for retirement of dis- 
abled emergency officers became effective was intended, and answer 
will be on that basis. All beneficiaries of the Veterans’ Bureau were 
required by section 202 (4) of the act of June 7, 1924, to be rated on 
the schedule of ratings therein directed to be adopted. Section 202 
(4) of the act of June 7, 1924, directs that “A schedule of ratings of 
reductions in earning capacity from injuries or combinations of in- 
juries shall be adopted and applied by the bureau.” It will be ob- 
served that the enactment requires not only the adoption of schedule 
of ratings, but also their application, i, e., that the schedule shall be 
put into effect, and if to put such schedule into effect required exami- 
nation, the rating would not be in accordance with law until such 
examination had been had. It is understood that has been the admin- 
istrative procedure and the law was being so administered when the 
act of May 24, 1928, was passed. The old ratings were not, there- 
fore, for the purpose of the retirement act, “in accordance with law ” 
and in any case where the description of the injury or disability, or 
other evidence available to the bureau, suggests that the application 
of the new schedule of ratings may affect the percentage of disability, 
a matter for the exclusive determination of the Director of the Vet- 
erans’ Bureau, the rating is not in accordance with law, a rerating 
is required and the schedule of ratings in effect May 24, 1928, should 
be followed. The decisions cited relate to the effective date of an in- 
crease in compensation resulting from a rerating under the schedule 
of ratings put into effect under the act of June 7, 1924. In a degree 
the status of the beneficiaries of the act of May 24, 1928, is changed. 
Their right to compensation under the World War veterans’ act 
ceases after retirement and from the date of receipt of their applica- 
tion for retirement in the bureau they are to be placed on the retired 
list therein created and are entitled to retired pay based on their com- 
missioned rank at date of discharge from their war service. The per- 
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centage of disability should be determined under the schedule in effect 
on the date of the act that all in the same situation should be treated 
with exact equality. For the purpose of retirement, the rating is 
required to be in accordance with the law as of that date. 

What is here said, of course, has no application to the decisions 
cited by you in this connection. 


(A-24569) 


PAYMENTS, ADVANCE— NEWSPAPER SUBSCRIPTIONS — DISCRE- 
TION OF SECRETARY OF THE NAVY 


The discretion authorized to be exercised by the Secretary of the Navy in the 
expenditure of the appropriation “Recreation for Enlisted Men, Navy, 
1928,” as made in the act of March 2, 1927, 44 Stat. 1278, is a legal dis- 
cretion subject to the restrictions of section 3648, Revised Statutes, prohibit- 
ing payments in advance of the rendering of services or the delivery of 
articles purchased. 

The provision of the act of March 3, 1915, 38 Stat. 929, authorizing payments in 
advance for “ newspapers and periodicals for the naval service” from the 
appropriation “ Pay, Miscellaneous, Navy,” does not authorize such pay- 
ments from the appropriation “ Recreation for Enlisted Men, Navy.” 


Comptroller General McCarl to the Secretary of the Navy, February 5, 1929: 

Reference is made to your indorsement of December 21, 1928, on a 
letter of November 3, 1928, from the Bureau of Supplies and Ac- 
counts, requesting reconsideration of decision of October 18, 1928, 
A-24569, holding that payment for subscriptions for newspapers 
from the appropriation “ Recreation for Enlisted Men, Navy, 1928,” 
as made in the act of March 2, 1927, 44 Stat. 1278, “ to be expended in 
the discretion of the Secretary of the Navy ” is subject to the restric- 
tions of section 3648, Revised Statutes, prohibiting payments in ad- 
vance of the rendering of services or the delivery of the articles 
purchased. 

You urge that as the act provides that the amount appropriated 
is to be expended “in the discretion of the Secretary of the Navy” 
that such expenditure is not subject to the prohibitions contained in 
general statutes applying to the expenditure of public funds, citing 
as authority the case of Hayden v. United States, 38 Ct. Cls. 39, and, 
also, in so far as payment in advance for subscriptions to newspapers 
is concerned, that the provision in the Navy appropriation act of 
March 3, 1915, 38 Stat. 929, that “hereafter subscriptions may be 
paid for in advance” is general legislation applicable to all Navy 
appropriations available for newspaper subscriptions, stating in this 
connection that such provision has been incorporated in section 530, 
title 31, of the United States Code. 

As was pointed out in decision of October 18, 1928, swpra, the ob- 
jects of the appropriation “ Recreation for Enlisted Men, Navy, 1928,” 
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as made in the act of March 2, 1927, 44 Stat. 1278, “ For the recreation, 
amusement, comfort, contentment, and health of the Navy, to be 
expended in the discretion of the Secretary of the Navy,” are stated 
in general and comprehensive terms. The discretion given is with 
reference to the wide latitude of choice of the specific objects, not 
contrary to law, for which the appropriation may be expended to 
accomplish the general purposes for which made. The granting of 
such discretion can not be construed, however, as removing all restric- 
tions governing the expenditure of public funds generally, or as 
authorizing the expenditure of funds for objects obviously not in 
pursuance of the general purposes of the appropriation, or as author- 
izing expenditures in direct contravention of law. In other words, 
the discretion given is not entirely unlimited but is a legal discretion. 
The rule has been stated with respect to the term “discretion,” as 
applied to public officers and fiduciaries, that when anything is left 
to a person to be done according to his discretion, the law intends it 
to be done with sound discretion and according to law. 18 Corpus 
Juris, 1135. 

In the case of Hayden v. United States, 38 Ct. Cls. 39, which you 
cite and from which you quote, there was involved the question of the 
legality of an agreement to pay additional compensation to a retired 
Navy officer from the emergency fund created by the act of March 9, 
1898, 30 Stat. 273, 274, “ For the national defense, and for each and 
every purpose connected therewith, to be expended at the discretion 
of the President,” it being objected on behalf of the Government that 
such payment was prohibited by section 1765, Revised Statutes. ‘The 
court stated that it was not necessary to determine whether the dis- 
cretion contemplated by the statute was absolute or qualified, but 
pointed out that the appropriation (“most peculiar in the history of 
American legislation”) was to meet the exigencies of the danger 
which then threatened the United States in its relations with Spain; 
that the power granted by the law was intended to be the most 
adequate and comprehensive, covering, as it did, “the national defense 
and for each and every purpose connected therewith ”; that this large 
power granted to the President recognized the almost endless task of 
providing in detail as to the mode and manner of the expenditure of 
the money appropriated, and disclosed the multifarious necessities 
which existed on the part of the United States from a military point 
of view. In conclusion the court stated: 

Taking into consideration the general purpose for which the law was enacted, 
the terms of the statute in the grant of power to the President, and the necessity 
of the exercise of the largest discretion by the President, the court decides 
that the employment of the claimant, with a salary at the rate of $2,000 per 
annum, came within the purview of the law and the discretion of the President, 


and therefore the plaintiff is entitled to recover, subject to the deduction here 
after stated. 
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Thus the court did not decide that the discretion of the President 
under the terms of the statute was absolute, but that the particuiar 
transaction was within the President’s discretion, basing its decision 
as to this on considerations of the intent of Congress as to the extent 
of such discretion in view of the exigencies of the danger which then 
threatened the United States and the military necessities thereby 
occasioned. Certainly the principle of this decision can not be ex- 
tended to sustain the contention that a grant of discretion in the 
expenditure of an annual peace-time appropriation by the Secretary 
of the Navy for the recreation, amusement, comfort, contentment, 
and health of the Navy was intended to grant such an absolute un- 
controlled discretion as to remove all general statutory restrictions 
on the method or time of expenditure or the purposes for which the 
money might be spent. At least, the accounting officers of the Gov- 
ernment would not be warranted in accepting the decision as author- 
ity for a conclusion so far-reaching in effect. The provisions of sec- 
tion 3648, Revised Statutes, prohibiting payments in advance, are 
general in their application and unless it can be shown that the Con- 
gress has made an exception to their application to the appropriation 
here in question, it must be held that such appropriation is subject to 
such general restriction. 

As to your second contention—that is, that the provision of the act 
of March 2, 1915, 38 Stat. 929, that “hereafter subscriptions may be 
paid for in advance” was intended to apply to all Navy appropria- 
tions available for the purchase of newspapers, and therefore is 
applicable to the appropriation here involved, I think it need only 
be again pointed out, as was done in the decision of October 18, 1928, 
that such provision was included parenthetically immediately after 
an appropriation provision for “newspapers and periodicals for the 
naval service” under the appropriation heading “Pay, miscella- 
neous,” and clearly related only to such newspapers and periodicals. 
In the 1928 appropriation act, act of March 2, 1927, 44 Stat. 1276, 
there is a like provision under “ Pay, miscellaneous,” for “ news- 
papers and periodicals for the naval service,” and payments in ad- 
vance for subscriptions from such appropriation are authorized by 
virtue of the quoted provision of the act of March 3, 1915, supra. 
The 1928 appropriation under “ Recreation of enlisted men,” 44 
Stat. 1278, “ For the recreation, amusement, comfort, contentment, 
and health of the Navy,” does not specifically provide for the pur- 
chase of newspapers, although, in view of the comprehensive terms 
of the appropriation and the diseretion given relative thereto, it is 
not questioned that the appropriation was legally available for that 
purpose. However, it should be discerned that in appropriation par- 
lance newspapers purchased under the latter appropriation were not 





DECISIONS OF THE COMPTROLLER GENERAL 411 


“newspapers * * * for the naval service” within the meaning 
of the former appropriation (and the relating provision for paying 
for subscriptions in advance). If they were they should have been 
charged to the former appropriation. Rather, they were newspapers 
purchased “ For the recreation,” ete., of the Navy personnel, and 
while they may generally be thought of as “ for the naval service,” 
it is apparent that, so far as appropriations are concerned, such pur- 
chases constituted a separate and distinct class to which the provi- 
sion of the act of March 3, 1915, did not apply. 

The fact that the provision in the act of March 3, 1915, has 
been incorporated in the United States Code, as apparently ap- 
plicable in a broader sense, does not change the effect of the original 
enactment. See in this connection, section 2 (a), page 1, of the code. 

For these reasons there are affirmed the conclusions stated in the 
decision of October 18, 1928. However, in view of the statement in 
the letter of the Paymaster General, accompanying your submission, 
relative to the long-continued practice of paying in advance for sub- 
scriptions from the appropriation “ Recreation for Enlisted Men” 
and it being understood that a request for legislation sanctioning 
such practice has been or will be submitted to the present Congress, 
the further continuance of such procedure during the current fiscal 
year will not be questioned, the appropriations for the current year 
being to the same effect in this respect as those for fiscal year 1928. 
See 45 Stat. 624, 626. 


(A-2328) 


APPROPRIATIONS—AGRICULTURAL EXPERIMENT STATIONS— 
FEDERAL AID TO STATES 


The right of a State to share in appropriations for experiment stations is condl- 
tional under the acts of March 16, 1906, 34 Stat. 64, and February 24, 1925, 
43 Stat. 971, upon the certificate of the Secretary of Agriculture made on 
or before July 1 of each year that “it is complying with the provisions ef 
this act,” and where conditions are such as to preclude such certification 
on or before July 1 there is no authority, upon the later correction of such 
conditions, for the Secretary of Agriculture to waive the failure of the State 
to comply with the conditions of the statute on or before July 1 and to 
certify it as entitled to share the appropriation for the fiscal year beginning 
that date, 


Comptroller General McCarl to the Secretary of Agriculture, February 6, 
1929; 


Jonsideration has been given the matters involved in your letter of 
December 21, 1928, as follows: 


At the beginning of the present fiscal year no certification issued from this 
department for payment to the Oklahoma Agricultural Experiment Station of 
the funds accruing to the State of Oklahoma under the acts of March 4, 1887 
(Harch Act), March 16, 1006 (Adams Act), and Pebruary 24, 1925 (Purnell 
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Act). This was because of unsatisfactory conditions of organization and opera- 
tion at the station in question. The authorities of the station, however, entered 
upon the correction of these conditions and have now removed all obstacles to 
departmental action. In other words, we are at this time prepared to certify 
that the State of Oklahoma is entitled to receive its share of the funds men- 
tioned for the current fiscal year. 

We are precluded from doing so by your decision of April 18, 1924 (re A. D. 
8078), holding that on the first of July of each fiscal year the Secretary’s right 
expires by limitation to certify for the fiscal year then begun. Not im- 
probably this ruling will cost the State of Oklahoma its proportion of the 
Federal funds for 1929. It has, it is true, the right of appeal to Congress, but 
with the crowded program of the present session the prospects of relief from 
that source are far from excellent. 

The outlook for the State is so grave that even at the risk of overtaxing your 
patience I am constrained to ask a second reconsideration of A. D. 8078. This 
is particularly because your decision seems to turn on the theory that under no 
other interpretation would the States be protected from possible departmental 
delinquency in the certifications. Quoting a significant paragraph: “The naming 
of the date on or before which the certificate is to be made was in order that 
the right of a State to receive its share of the annual appropriation for agri- 
cultural experiment stations should not be defeated by mere inaction, the act 
providing for an appeal to Congress by the State against which a certificate 
has been withheld.” 

The present instance seems to us to show that the danger to the States lies 
in quite another direction. In practical effect the construction adopted in 
A. D., 8078 adds no new protection but withdraws the very important protection 
afforded by the former practice to the States which through their own delay 
in furnishing the necessary programs or financia! statements or in correcting 
unsatisfactory conditions make impossible certification at the very beginning 
of the year but take steps to remove these obstacles with reasonable dispatch. 
Departmental inaction, however theoretically possible, must be practically elimi- 
nated from consideration. Certification and all operations that precede and 
follow it are the business of a substantial organization in this department. 
There is no more likelihood that the officers of this organization will overlook 
these duties than that our accounting officers will overlook the preparation 
of pay rolls or our Budget officers the preparation of the annual estimates. 
We can not readily convince ourselves that such a contingency was in the 
mind of Congress. Our view has been from the first that the phrase, “if 
the Secretary of Agriculture shall withhold certification,” in sec. 4 of the act 
of March 16, 1906 (34 Stat. 64) contemplates not a deferred certification 
pending the adjustment of differences or the removal of unsatisfactory condi- 
tions, but a formal and fina! decision by the department that the State should 
not receive the Federal funds during the fiscal year. Such a situation would 
arise through irreconcilable differences between the department and the State 
college; a definite refusal to meet requirements deemed essential by the de- 
partment; a specific joinder of issue. Wholly consistent with this view is 
the direction in the section above cited that “if the Secretary of Agriculture 
shall withhold a certificate from any State or Territory of its appropriation, the 
facts and reasons therefor shall be reported to the President and the amount 
involved shall be kept separate in the Treasury until the close of the next 
Congress in order that the State or Territory may, if it shall so desire, appeal 
to Congress from the determination of the Secretary of Agriculture.” Not 
only does the word “determination” imply something more than the lapse of 
time beyond a fixed date, but the provision seems clearly to constitute the 
Congress as the umpire in an unadjusted and unadjustable difference between 
the department and the State. If in the case now in question, or in any case 
where the first of July might have passed without certification through lack 
of formulation by the State institution of its program or production of certain 
indispensable evidence, through any of the circumstances in fact dwelt on 
in the department's letter of December 14, 1923, partly quoted in re A. D. 
8078—but without development of any serious issue between the Federa! and 
State officers, the department, taking July 1 as a dead line, were to certify to 
the President that it had withheld certification, with the facts and reasons 
therefor, the certification would reveal a passing situation which might have 
terminated even before the papers reached the White House and which in 
the majority of cases would have disappeared months before the opening of 
the session of Congress, In other words, the construction for which we 
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contend, far from threatening the security of the States in their receipt of 
the Federal appropriation, avoids long withholdings of the funds pending 
the congressional adjustment and saves, moreover, a fruitless expenditure of 
time on the part of Congress. For when the State had appealed and the con- 
gressional committee charged with the matter called upon the department 
to state the grounds of dispute our response would be, “There is no dispute; 
everything was settled long ago.” I think you will admit the strong proba- 
bility that the committee would at once ask, “ Then why bring the matter to 
us? Why didn’t you certify?” 

I should be glad if in the light of these consideratiors you would review the 
department’s discussion in letter of March 17, 1924, of which a relatively small 
portion is quoted in re A. D. 8078, as to the directory, as distinguished from 
mandatory, character of the provision for certification.on or before July 1. 
I suggest this because your comments on this discussion seem to indicate that 
your ground for rejecting our argument was your fecling that the transcendent 
consideration was the protection afforded to the State by an automatic cut-off, 
of the certifying power on July 1. If we have been at all successful in show- 
ing that practically the existing construction means not protection of the 
State but hardship and serious abridgement of the benefits which the Federal 
funds were meant to confer, a way will be open for resumption of the practice 
adopted contemporaneously with the legislation and in effect for many years. 

Section 4 of the act of March 16, 1906, 34 Stat. 64, entitled “ An 
act to provide for an increased annual appropriation for agricul- 
tural experiment stations and regulating the expenditure thereof,” 
provides: 

That on or before the first day of July in each year after the passage of 
this act the Secretary of Agriculture shall ascertain and certify to the Secré 
tary of the Treasury as to each State and Territory whether it is complying 
with the provisions of this act and is entitled to receive its share of the annual 
appropriation for agricultural experiment stations under this act and the amount 
which thereupon each is entitled, respectively, to receive. If the Secretary of 
Agriculture shall withhold a certificate from any State or Territory of its 
appropriation, the facts and reasons therefor shall be reported to the President 
and the amount involved shall be kept separate in the Treasury until the close 
of the next Congress in order that the State or Territory may, if it shall so 
desire, appeal to Congress from the determination of the Secretary of Agri- 
culture. If the next Congress shall not direct: such sum to be paid, it shall 


be covered into the Treasury; and the Secretary of Agriculture is hereby 
charged with the proper administration of this law. 


See also the identical provisions contained in section 4 of the act 
of February 24, 1925, 43 Stat. 971. 

In the decisions of which reconsideration is requested it was held 
that the term “on or before the first day of July in each year” fixed 
a time limitation within which the Secretary was required to make the 
certificate. It was also pointed out that in order that the rights of 
the States to share the appropriation might not be defeated by inaction 
there was reserved to the affected States a right of appeal to the Con- 
gress where certification was withheld. This was in answer to the 
proposition then advanced that the statute was merely directory and 
not mandatory and was not intended to require appeal to the Congress 
where administrative inability to make the current survey necessary 
to the certification made it impracticable to issue the certificate on or 
before July 1 each year, the prior practice in this respect having been 
to certify as of July 1, if and when it was later determined that the 
State on or before July 1 was complying with the provisions of the 
act. 
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There was considerable basis for acceding to the expressed views as 
to the practicability of such procedure, where the failure to certify 
by July 1 was due to the inability of the department to secure the 
necessary data to make the determination prior to that time and the 
certificate made shortly thereafter showed that the determination re- 
lated to conditions existing on or before July 1, but in the final analy- 
sis it was decided otherwise, in view of the plain and unambiguous 
provision of the statute— That on or before the first day of July in 
each year after the passage of this act the Secretary of Agriculture 
shall ascertain and certify” etc., and it was suggested that if it was 
impracticable to comply with the terms of the statute in this respect, 
the matter should be brought to the attention of the Congress for its 
consideration whether remedial legislation should be enacted. 

Your present submission appears to be occasioned by an entirely 
different situation. That is, there appears to have been in the case 
now presented no question of the impracticability of determining on 
or before the first of July last whether the State of Oklahoma had 
complied with the provisions of the act. Evidently it had not, as 
you state that the failure to certify was because of unsatisfactory 
conditions of organization and operation at the station in question, 
which now have been so far corrected that the department is pre- 
pared to issue the certificate. In other words, it is proposed now to 
certify that the State is entitled to receive its share of the appropria- 
tion for the current fiscal year although it had not complied with the 
provisions of the act on or before July 1, 1928, but has just recently, 
apparently, made such compliance. I think it is clear that the act 
does not contemplate such procedure. The right of the State to 
share in the appropriation is conditioned on the certificate of the 
Secretary of Agriculture made on or before July 1 each year that 
“it is complying with the provisions of this act,” that is, it is the 
situation with reference to conditions existing on or before July 1 
each year which governs the right of the State to share the appro- 
priation for the fiscal year beginning that date. The act does not 
authorize the Secretary to waive a failure to comply on or before 
July 1 because of the subsequent correction of the conditions which 
precluded certification on or before that date. To so hold would be 
to nullify the condition precedent fixed by the plain terms of the act 
to determine the right of a State to participate in the benefits of the 
appropriation, and to substitute therefor a wide administrative power 
to suspend participation subject to a future correction of the condi- 
tion which under the plain terms of the statute, precluded certifica- 
tion at the beginning of the year, This the act does not authorize 
or contemplate, 
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The right of a State to a share of the appropriation for a given 
year is conditioned on its being in a status of complying with the 
conditions of the act on or before the 1st day of July of that year. 
Whether or not it is in such status at that time is a question of fact 
primarily for determination by the Secretary of Agriculture. If the 
certificate that it is so complying is withheld, the act provides for an 
appeal to the Congress. The issue on such appeal supposedly would 
be whether the State was, in fact, complying with the conditions of 
the act on or before the 1st of July of the year concerned and not 
whether there had been a subsequent compliance. In the present 
case you state that under the decisions cited the State of Oklahama 
will probably lose its proportion of the appropriation for 1929 and 
that its right of appeal to Congress does not give much prospect of 
relief in view of the crowded program of the present session. You 
suggest also that appeals to the Congress in such cases are not war- 
ranted because the differences existing between the department and 
the State have been removed and there remains no controversy to 
settle. I fail to see the basis in the statutes for urging these views. 
If Oklahoma did not comply with the conditions of the act so that 
you could so certify on or before July 1, 1928, the statutes give said 
State no right to share in the appropriation. for 1929. Supposedly 
the withholding of certification was due to the determination that 
there had been a failure on the part of the State to comply with the 
act. If the State is not satisfied with such determination it may 
appeal to the Congress, not, under the terms of the act, on the 
question of whether it is now or was in December, 1928, complying 
with the conditions of the act, but whether on or before July 1, 1928, 
it was so complying and that, therefore, the withholding of certi- 
fication was unwarranted. Such appeal is not limited to the present 
Congress. The act provides that the funds shall be kept separate 
in the Treasury until “the close of the next Congress” in order that 
the State may, if it so desires, appeal to Congress from the determi- 
nation of the Secretary. The next Congress after July 1, 1928, is 
not the Seventieth Congress now convened in its second session, but 
the Seventy-first Congress not yet convened. If such appeal is 
made by the State, the issue would be, supposedly, whether the 
withholding of the certificate on July 1, 1928, was warranted, and 
not whether there had been a subsequent compliance by the State 
with the conditions of the act and an accord reached with the depart- 
ment on controverted matters in that respect. At least the Congress 
has reserved to itself the right to determine whether a State shall 
share the appropriation where it has failed to comply on or before 
July 1 each year with the conditions of the act, and has not given 
the Secretary of Agriculture the authority to waive such failure. 


















416 DECISIONS OF THE COMPTROLLER GENERAL 





Accordingly, you are advised that it appears from your submis- 
sion that the present matter has taken and may take its normal 
course under the terms of the statute; that any apparent hardship 
caused the State is due to its failure to comply with the terms of the 
act, or if otherwise, that it has its right of appeal to the Congress 
for relief, as expressly provided in the act, and, finally, that the 
authority sought now to be exercised in waiving the prior failure 
of a State to comply with the statute is so much at variance with 
the evident intent of the act, that it can not be exercised under exist- 
ing law. 


(A-24374) 


VETERANS’ BUREAU—DISABILITY COMPENSATION—PRESUMPTIVE 
SERVICE CONNECTION 


In the case of a physical defect known to have existed although not noted of 
record upon entrance into the service, but noted of record upon discharge, 
together with a notation of no disability on account thereof, the physical 
defect itself is presumed under section 200 of the World War veterans’ 
act to have been incurred as in the service, but any disability developing 
since discharge involving such physical defect is not presumed to have 
been due to military service and compensation would be payable only if 
the present disability of a compensable degree is determimed by the Vet: 
erans’ Bureau to have been due alone to the normal progress of the physical 
defect presumed under the statute to have been service connected. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
February 9, 1929: 


Consideration has been given to your letter of September 7, 1928, 
requesting decision of a question presented as follows: 


This bureau desires to present for your consideration and decision the case of 
Lubia McDonald, C-1327166, whose claim for compensation under the World 
War veterans’ act, as amended, is now pending before the bureau. 

This claimant entered service April 30, 1918, with defects noted at enlistment 
“four missing teeth, right upper #8, lower #7 and #8. Left upper #8. Ap- 
plicant alleges no disability.” Defects noted by draft board, feet, slightly flat. 
He was accepted for general service and was honorably discharged August 1, 
1919, with defects noted “ right leg shortened, EPTE. No disability.” There is 
no record of treatment for any condition in service. 

An application for compensation was executed February 13, 1925, nature of 
disability claimed “ dislocation,” the date the disability began, the cause of dis- 
ability, and where received being left blank upon the application. 

The claimant was examined under date of May 6. 1925, and diagnosis was 
made of “arthritis, chronic, right hip; right hip lame—A. G. O. Shortening 2 
inches, flexion right thigh limited to 180°-150°; nonactive bony ankylosis— 

artial.” 
. In connection with the claim Mr. Janres A. Houston submitted an affidavit to 
the effect that he has known claimant for sixteen years; was with him in 
service for nine months and knows that he had a dislocated joint of the right 
hip before he entered service. : 

Dr. C. BE. Dungan also submitted an affidavit alleging that he first examined 
claimant after discharge, on February 9, 1925, at which time the complaint 
was “unreduced dislocation of right hip joint, dislocation being anteriorly,” 
that upon physical examination an unreduced dislocation of right hip joint 
anteriorly and atrophy of muscles of the thigh were found, and the diagnosis 
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by the doctor was unreduced dislocation of the right hip joint with partial 
ankylosis of joint. Prognosis: “ Deformity is permanent.” The doctor further 
stated “that injury was received February, 1912, before he entered the Army.” 

Service connection on the evidence set forth above was denied by the Claims 
and Rating Board on May 11, 1925, and after the claimant was notified of the 
denial of his claim, he submitted a letter in which it is stated that he had the 
disability when he entered the military service. 

Under the presumption of soundness as contained in section 200 of the World 
War veterans’ act, as amended, it would appear that compensation is payable 
in this case, since no record was made of the claimant’s disability in any 
manner by proper authorities of the United States at the time or prior to 
claimant's inception into active service, and at the time of his discharge the 
disability diagnosed as above existed. * * * 


There is involved in this case application of the following 
statutory presumption contained in section 200 of the World War 
veterans’ act, as amended by the act of July 2, 1926, 44 Stat. 793: 


* * * That for the purposes of this act every such officer, enlisted man, or 
other member employed in the active service under the War Department or 
Navy Department who was discharged or who resigned prior to July 2, 1921, and 
every such officer, enlisted man, or other member employed in the active service 
under the War Department or Navy Department on or before November 11, 1918, 
who on or after July 2, 1921, is discharged or resigns, shall be conclusively held 
and taken to have been in sound condition when examined, accepted, and enrolled 
for service, except as to defects, disorders, or infirmities made of record in any 
manner by proper authorities of the United States at the time of, or prior to, 
inception of active service, to the extent to which any such defect, disorder, or 
infirmity was so made of record: * * *. 


Other than as to defects noted of record at or before entrance into 
service, because of this provision of law the soldier is to be regarded, 
for the purposes of the World War veterans’ act, as having been in 
sound physical condition at the time of such entrance. As a result 
it is now to be assumed in this case that the dislocation and resulting 
shortness of leg occurred as during military service, It is to be 
observed in this connection, however, that at the time of discharge 
from the service this pliysical defect was noted, and that the record 
then made discloses there was then no disability because thereof, and 
no record of treatment for any condition in service. If there has 
developed a disability since discharge, involving such dislocated 
joint, there is no presumption permitted that such present condition 
is due to military service—though it may be. For instance, if, due 
to some accident occurring since discharge, the condition noted at dis- 
charge has become aggravated the aggravation due to such accident 
would not be, of course, a compensable disability under the World 
War veterans’ act. If, however, there exists present disability of a 
compensable degree, due alone to the normal progress of the physical 
defect known to have existed but not noted of record at entrance into 
service, and therefore now presumed to be as of service origin, this 
office will have no objection to payments accordingly if otherwise 
lawful. 

66677 ° —29-—--28 
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(A-24541) 


VETERANS’ BUREAU—DISABILITY COMPENSATION—PRESUMPTIVE 
SERVICE CONNECTION 


The disease “ spinal meningitis” specifically named in section 200 of the World 
War veterans’ act, as amended, to be regarded as conclusively of service 
origin if existing prior to January 1, 1925, was intended to include only the 
disease usually and commonly known and understood by thut name, and 
there seems room for most serious doubt whether the statute justifies pro- 
mulgation of regulations by the Veterans’ Bureau to include within the term 
“spinal meningitis” as used in the statute “forms of meningitis which are 
secondary to diseases or injuries not themselves service connected.” 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
February 9, 1929: 


Consideration has been given to your letter of September 20, 1928, 
requesting decision of a question presented as follows: 


A question has been raised in the case of Basil H. Wetta, XC-—671091, as to 
the application of the second proviso of section 200 of the World War veterans’ 
act, as amended, relating to the conclusive presumption of service connection 
where spinal meningitis is shown to exist to a degree of ten per cent or more 
under the schedule of disability ratings prior to January 1, 1925. 

In the case referred to the claimant died on February 10, 1925, and the cause 
of death was stated as “ meningitis,” contributory cause; “fracture of skull.” 
The fracture of the skull was the result of an aut mobile accident which occurred 
subsequent to the cla mant’s discharge from the military service, and about 
twelve days prior to his death. The cause of death has been held by the bureau 
to be meningitis (secondary fracture of skull) and such disease has been rated 
as service connected under the second proviso of section 200 of the World War 
veterans’ act, as amended. The rating granting service connection has been 
questioned in view of the evidence showing the origin and time of incurrence 
of such disease. 

Section 200, second proviso of the World War veterans’ act, as amended 
July 2, 1926, reads as follows: 

“That an ex-service man who is shown to have or, if deceased, to have had, 
prior to January 1, 1925, neuropsychiatric disease and spinal meningitis, an 
active tuberculosis disease, paralysis agitans, encephalitis lethargica, or amoebic 
dysentery developing a 10 per centum degree of disability or more in accordance 
with the provisions of subdivision (4) of section 202 of this act, shall be pre- 
sumed to have acquired his disability in such service between April 6, 1917, and 
July 2, 1921, or to have suffered an aggravation of a preexisting neuropsychiatric 
disease and spinal meningitis, tuberculosis, paralysis agitans, encephalitis 
lethargica, or amoebic dysentery ‘in such service between said dates, and said 
presumption shall be conclusive in cases of active tuberculosis disease and spinal 
meningitis, but in all other cases said presumption shall be rebuttable by clear 
and convincing evidence; but nothing in this proviso shall be construed to 
prevent a claimant from receiving the benefits of compensation and medical care 
and treatment for a disability due to these diseases of more than 10 per centum 
degree (in accordance with the provisions of subdivision (4) of section 202 
of this act) on or subsequent to January 1, 1925, if the facts in the case sub- 
stantiate his claim.’” 

Regulation Number 143 in reference to spinal meningitis reads in part as 
follows: 

“Spinal meningitis, for the purposes of this section, will be interpreted as 
cerebrospinal fever, or cerebrospinal meningitis, i. e., the infectious disease 
due to the meningococcus, affecting primarily the cerebrospinal meninges, and 
occurring epidemically or sporadically. It will also be taken to include other 
primary forms of meningitis, such as primary pneumococcic or streptococcic 
meningitis, where the cerebrospinal meninges are involved alone or as a part 
of a generalized pneumococcic or streptococcic septicw#mia. 

“The presumption of service connection being conclusive in regard to it, spinal 
meningitis will include forms of meningitis which are secondary to diseases or 
injuries not themselves service connected, such as (1) the pneumococcic form 
which is secondary to intercurrent pneumonia, endocarditis, or disease or injury 
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of “the cranium or its fosse; (2) the pyogenic form, following intercurrent 
infections elsewhere in the body, or occurring as a terminal condition in chronic 
maladies; (3) the miscellaneous forms, such as the meningitis secondarily 
supervening an intercurrent typhoid, diphtheria, influenza, etc. But disability 
from inflammation of the spinal meninges occurring in cerebrospinal syphilis 
will be rated with the misconduct provision of the law in mind. (V. B. Regu- 
lation No. 143, effective, July 2, 1926.)” 

The medical director has heid in this case that the “ meningitis” which is 
recorded as causing the death of this claimant is synonymous, from a medical 
point of view, with “spinal meningitis” as that term is used in the second 
proviso of section 200, of the World War veterans’ act, as amended. 


* * * * * * > 

The Congress had its reason, of course, for requiring the presump- 
tion of service origin or aggravation to be regarded conclusive as to 
cases of active tuberculosis and spinal meningitis; and, whatever that 
reason may have been, in view of the fact that the presumption was 
made conclusive with respect to these two diseases only—the pre- 
sumption as to the four other diseases specifically mentioned being 
rebuttable by clear and convincing evidence—a grave responsibility 
exists in the administration of the law not to expand or enlarge the 
purpose of the Congress, but to so administer it as to avoid or mini- 
mize seemingly unfair applications of the benefits provided. The 
two diseases specifically mentioned, to be regarded as conclusively 
of service origin if existing prior to January 1, 1925, namely, active 
tuberculosis and spinal meningitis, are well known and, without 
doubt, as so known were considered and named in the law. Conse- 
quently, it would be unwarranted to enlarge the purpose of the Con- 
gress through such administration of the law, by regulation pur- 
ported to be issued pursuant thereto, or otherwise, as would operate 
to include as “ active tuberculosis” or as “spinal meningitis ” cases 
which, while perhaps possible of inclusion, from a medical point of 
view alone, through being secondarily or otherwise involved, are not 
clearly of the type intended by the Congress. For instance, there 
seems room for most serious doubt whether the statute justifies all 
of the second paragraph quoted above from Regulation No. 143 
purporting, for instance, to include within the term “spinal menin- 
gitis” as used in the statute, “forms of meningitis which are sec- 
ondary to diseases or injuries not themselves service connected.” 
It would appear reasonable to assume, on the contrary, that the term 
“spinal meningitis ” as used in the statute was intended to include 
only the disease usually and commonly known and understood by that 
name. 

Other essential elements being apparently present in the case, as 
indicated by your submission, final disposition appears to depend 
upon a determination whether the cause of death, “ meningitis ” fol- 
lowing fracture of skull sustained in an automobile accident about 12 
days prior to death, was in fact the disease “spinal meningitis,” 
as the term was employed by the Congress in the controlling enact- 
ment. 
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The primary duty and responsibility in this matter rests upon 
the Director of the Veterans’ Bureau, and this office will not, ordi- 
narily, and in the absence of what seems to be a mistake or error, 
question his determination that a particular case is “active tuber- 
culosis ” or “spinal meningitis” within the meaning of the law here 
in question. It would appear proper in such cases, however, that 
there be of record a specific finding that each particular case is 
“active tuberculosis” or “spinal meningitis” within the meaning 
of the so-called conclusive presumption clause of section 200 of 
the law. The view mentioned in your letter as held by the medical 
director—that the “meningitis” which is recorded as causing the 
death in this case is synonymous, from a medical point of view, with 
“spinal meningitis ” as the term is used in section 200 of the enact- 
ment—may not be regarded as compliance with the requirement for 
a specific determination herein pointed out as necessary. 

Disposition of the case may follow such specific determination 
as the Veterans’ Bureau may make therein pursuant hereto. 

There would appear for early consideration by you the regulations 
heretofore mentioned, with a view to making any eliminations or 


amendments necessary to bring the regulations within the intent of 
the controlling law. 


(A-25418) 
PROPERTY, PRIVATE, LOST—ALASKA RAILROAD EMPLOYEES 


As employees of the Alaska Railroad are employees of the United States they 
are not entitled to be reimbursed from the appropriation “Alaska Railroad 
fund,” which provides in part for “payment of claims for losses and 
damages arising from operation,” for their personal property lost or dam- 
aged in connection with the operation of the railroad, in the absence of 
specific provision in the appropriation act or other law therefor. 


Decision by Comptroller General McCarl, February 9, 1929: 

There have been presented to this office for consideration and set- 
tlement seven claims for loss of clothing and other personal effects 
carried by the claimants as employees of the Alaska Railroad in 
cabooses 1008 and 1016 and destroyed by fire in a train wreck at mile 
58.6 on February 13, 1928, as follows: 


Interior claim No. Voucher No. Claimant Amount 


J. J. Courtney $122. 50 
Frank B. Curran 71. 00 

67. 00 

101. 50 
Peter McMahon 136. 50 
F. W. Brayford 112. 50 
Daniel 8. Daxon 63. 25 


674. 25 
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Each claim is supported by a sworn statement by the claimant 
setting forth the articles destroyed, their actual cost, length of time 
in use, condition at time of loss, value at time of loss, that the 
enumerated articles are the personal property of the claimant and 
that the articles were destroyed by fire in said train wreck. There 
is attached, also, to each cluim a certificate by the superintendent 
of transportation, approved by the general manager, setting forth 
the capacity in which the claimant was employed; the fact that the 
items as shown in the claim were a part of the personal outfit which 
it is usual and necessary for such employee to have with him while 
engaged in such work; that the values stated are reasonable and 
not in excess of the cost of replacement; that the loss of articles 
was a direct result of the wreck; that the wreck was caused by extra 
701 north (freight) running into the rear of extra 31 north (snow- 
plow work train) demolishing a caboose furnished by the railroad 
for use by the claimant and other employees as sleeping and living 
quarters while engaged in snow-plow work; that the caboose im- 
mediately caught fire and was completely destroyed; that the investi- 
gation of the causes of the accident resulted in the conclusion that 
it was due to negligence on the part of the conductor of extra 31 
north and the engineer of extra 701 north; and that the claimant 
was in no way responsible for the wreck. 

The conclusion as to the negligence of the conductor and the 
engineer appears to be supported by the transcript of the record of 
inquiry accompanying the claims. 

Since the completion of the Alaska Railroad and the beginning 
of the fiscal year 1926, the appropriations made for the maintenance 
and operation of the railroad have contained a clause to the effect 
that funds therein appropriated were available for the “ payment 
of claims for losses and damages arising from operations.” See act 
of March 3, 1925, 43 Stat. 1182, and subsequent annual appropri- 
ation acts for the Department of the Interior. The clause in such 
appropriations has been construed as making funds available for 
the payment of claims for damages to property and personal in- 
juries arising from operation of the railroad and even to pay for 
loss of wages on account of injuries sustained by a passenger on 
one of the cars of the railroad. Decision of October 10, 1927, 
A-19928. See, also, 8 Comp. Gen. 273. However, the clause re- 
ferred to has never been held to authorize payment for losses of or 
damages to private property of employees of the railroad. 

It has been held in connection with claims for damages to and 
loss of private property incident to the training, practice, operation, 
or maintenance of the Army, that the appropriation acts are limited 
in their application to claims of persons not in or serving under the 
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control of the Army. Under these rulings Army oflicers and civilian 
employees of the War Department were denied the right to reim- 
bursement for their personal property which was lost or damaged 
during Army operations. 26 Comp. Dee. 826; 27 id. 669; 6 Comp. 
Gen. 52; 7 id. 236; id. 480. 

In 6 Comp. Gen. 52, at page 58, in commenting on a decision of 
the Comptroller of the Treasury, 26 Comp. Dec. 826, it was stated : 


Concerning the equities involved it was pointed out that when considering 
the general subject of relief to members of the military forces Congress would 
naturally omit to provide relief in such situations as in its judgment did not 
merit relief, which by reason of the assumption of the military risk by a mem- 
ber of the military forces might very well include many situations in which under 
exactly similar circumstances relief might properly be afforded civilians, for, 
in the case of the civilian owner the loss arises from causes entirely outside of 
and foreign to his ordinary and usual occupation, whereas in the case of the 
military owner it arises through causes directly and intimately connected with 
his occupation, usually through agencies with which his relation is analogous 
to that of a fellow servant. The conclusion was reached from this reasoning 
that the two situations being so widely different both in effect and principle, 
the intention of Congress to apply the same provision to them both should not 
be presumed if it is not directly expressed or clearly implied. 

In 4 Comp. Gen. 441 it was held that in the absence of an appro- 
priation specifically providing therefor prohibition agents are not 
authorized to be reimbursed for the estimated value of articles of 
personal wearing apparel destroyed by explosion and fire while on a 
patrol boat in the discharge of their official duties. 

The general rule followed in the decisions above cited is that em- 
ployees of the Government may not, in the absence of specific statu- 
tory authority therefor either in the appropriation act or otherwise, 
be reimbursed from ‘an appropriation which provides for payment 
of claims for losses and damages arising in the operation of the gov- 
ernmental agency in which they are employed when their property is 
lost, damaged, or destroyed through any activity of such agency. 
This rule has its basis in the apparent intent of the Congress to pro- 
vide for such relief to persons who sustain loss from causes outside 
of and foreign to their ordinary and usual occupation such as per- 
sons dealing with the agency in a business way or persons who have 
accidental contact, rather than to extend the relief to persons whose 
losses occur in connection with the discharge of their official duties, 
or in cases where the loss is occasioned through causes directly con- 
nected with their occupation through agencies with which the persons 
sustaining the loss have relationship analogous to that of a fellow 
servant. 

The act making appropriation for the “Alaska Railroad fund” for 
the fiscal year 1929, act of March 7, 1928, 45 Stat. 240, in providing 
for “ payment of claims for losses and damages arising from opera- 
tions,’ makes no specific provision for payment of such claims to 


employees of the railroad, Neither does there appear to be any other 





DECISIONS OF THE COMPTROLLER GENERAL 423 


law authorizing such payments to employees of the railroad or to 
Government employees generally. The engineer and the conductor 
through whose negligence the loss occurred are fellow servants of the 
claimants. The Alaska Railroad has been held in Ballaine v. Alaska 
Northern Railway Company, 259 Fed. Rep. 183, to be a governmental 
agency. The claimants are employees of the railroad and, therefore, 
employees of the United States, and, under the above rule, are not 
entitled to be paid under the appropriation for the support of the 
Alaska Railroad for their personal property lost in connection with 
the operation of the railroad, such employees being presumed to have 
assumed such risks as incidental to their employment. 

Accordingly, the claims must be and are disallowed, 


(A-25514) 
VETERANS’ BUREAU—RETIREMENT OF EMERGENCY OFFICERS 


The act of May 24, 1928, 45 Stat. 735, provides for the retirement, under 
certain conditions, of officers and former officers of the Army, Navy, 
and Marine Corps of the United States, other than officers of the Regular 
Army, Navy, or Marine Corps, who incurred physical disability in line 
of duty while in the service of the United States during the World 
War. For those held as embraced in or not within the class entitled to 
the benefits of the enactment, see the decision. 

An application for retirement duly filed is not affected if administrative action 
is not compJeted within one year from the date of the act of May 24, 
1928, 45 Stat. 735, but the disability rating must be based on the condi- 
tion of the applicant as it existed not later than one year after date of 
said enactment. 

The retired pay provided by the act of May 24, 1928, 45 Stat. 735, ordinarily 
begins with the date of receipt of the application in the United States 
Veterans’ Bureau. For particular cases considered, see the decision. 

The right of civil-service ret’ rement under the act of July 3, 1926, 44 Stat. 907, 
does not affect the right of retirement under the act of May 24, 1928, 
45 Stat. 735, for military or naval service. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
February 11, 1929: 


There has been received your letter of December 17, 1928, submit- 
ting for decision various questions arising in the administration of 
the act of May 24, 1928, 45 Stat. 735. 

The various questions will be stated and the answers appended 
thereto. 


A. Walter Ferrol, now master sergeant, Quartermaster Corps, Camp Stotsen- 
burg, Philippine Islands, alleges that he served as a captain of Infantry during 
the World War from which service he was discharged on September 10, 1920, 
and given a 40% disability rating by a board of officers for wounds received 
September 12, 1918. According to this statement, Sergeant Ferrol reenlisted 
in the Regular Army on October 4, 1920, his disability being waived. He has 
never filed claim for any of the benefits provided by the legislation administered 
by this bureau. 

Ferrol further states that he has eighteen years to his credit for retirement 
as an enlisted man in the Regular Army and that he does not desire to forege 
the benefits thereof by securing his discharge from the Army, at this time, 
unless he can be assured that he will receive the benefits of Public 506, 70th 
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Congress. It is, of course, impossible for the bureau to assure him of this for 
many reasons, foremost among which are those dependent on proper solution 
of the problems presented herein for your decision. Section 212 of the World 
War veterans’ act, as amended, contains the following proviso: 

“ And provided further, That compensation under this title shall not be paid 
while the person is in receipt of active service or retirement pay. This proviso 
shall be effective as of April 6, 1917.” 

Public 506, 70th Congress, provides that the benefits thereof shall be available 
only to those officers who may be “rated in accordance with law at not less 
than 30% permanent disability by the United States Veterans’ Bureau for dis- 
ability resulting directly from such war service.” 

In your decision of August 3, 1928 (A-23876) it was held that the ratings “in 
accordance with law” referred to were obviously ratings made in accordance 
with provisions of the World War veterans’ act, as amended. In view of the 
fact that Mr. Ferrol is, because of section 212, not eligible to claim the benefits 
provided by the World War veterans’ act, as amended, there is grave doubt as 
to the authority to examine and rate him in accordance with law (see section 
203 of the World War veterans’ act, as amended) while he is still in the military 
service. It is, therefore, requested that you give consideration to this case with 
particular reference to the two following questions: 

1. Is the bureau authorized to examine Mr. Ferrol while still employed in the 
active service and rate him “in accordance with law” for the purpose of de- 
termining whether or not he is suffering with a disability incurred in line of 
duty during the World War resulting directly from such war service, and if so, 
the degree thereof? 

2. In the event he is found to be suffering with disability incurred in line 
of duty resulting directly from war service and rated 30% permanently dis- 
abled, is the bureau authorized to extend to him the benefits of Public 506, 70th 
Congress, including retirement pay, during the time he remains in the active 
military service? 

I have before me your decision of October 8, 1928, relative to Norman Scott 
Cooper, C-1043775, who served as an emergency officer of the Navy during the 
World War, and subsequently as a regular officer of the Navy which decides 
that : . 

“The act is not applicable to any officer who during his service during the 
World War or subsequently was permanently appointed in the regular establish- 
ment, and who, by virtue of such appointment, became entitled, in case of 
disability incurred as an incident of the service, to retirement under the per- 
manent provisions of law for retirement of officers of the Regular Army, Navy, 
or Marine Corps; adequate provision is made for the retirement of such officers 
for physical disability incurred as an incident of the service in those laws. 
Their permanent appointment in the regular establishments subsequent to war 
service under an emergency or reserve appointment does not entitle to any 
benefits under the act of May 24, 1928, by reason of such service, ‘ other than as 
an officer of the Regular Army, Navy, or Marine Corps’ during the World War.” 

It is submitted that the reasoning applied in the Cooper case is not applicable 
to the Ferrol case for the reason that the laws governing retirement of enlisted 
men of the Regular Army will not place Ferrol, who served as commissioned 
officer during the World War (“ other than as an officer of the Regular Army”) 
on the same plane as a Regular Army officer. Public 506, 70th Congress, in 
word and spirit, apparently covers a case like this, but the bureau does not 
feel justified in advising men in this class to relinquish any rights they may 
have under other legislation pending a determination of their right to payment 
under the act now in question providing all the requirements thereof are 
otherwise met. 


The payment of retired pay therein authorized shall be “in lieu 
of all disability compensation benefits to such officers or persons 
provided in the World War veterans’ act, 1924, and amendments 
thereto,” with certain exceptions not here material. 

Neither the World War veterans’ act, nor the act of May 24, 
1928, prohibits the examination of anyone in the military service who 
might otherwise be entitled to the benefits of either act, to determine 
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the existence of disability resulting from war service, and a rating 
in accordance with the law and regulations for the disability found. 
The provisions quoted by you do prohibit payment of any disability 
compensation while a veteran is in receipt of active service or retire- 
ment pay, but it goes no further than that. The examination and 
rating are valid and if evidence of separation from the Army is 
received, unless the Director of the Veterans’ Bureau in his dis- 
cretion may require a further examination, action including retire- 
ment and payment may be had under such a rating. 

A former officer retired under the provisions of the act of 1928 is 
“laced upon and thereafter continued on [a] separate retired 
list * * * as part of the Army.” Whether the act in fact does 
operate to place in the Army persons so retired need not be deter- 
mined. It does, without question, give them a quasi-military status 
and retired pay, and obviously they could have no other military 
status entitling to pay, in the absence of a clear provision of law 
so providing. It has been consistently held that a person may not 
draw the pay of two military offices at the same time, including one 
active and the other retired, and there is a further objection in this 
case to paying both retired pay under the act of 1928, and active 
military pay, in that the retired pay authorized by the act of 1928 
is in lieu of compensation under the World War veterans’ act and 


one in the active military service, entitled to active service pay and 
allowances therefor, may not be paid disability compensation. 


Accordingly, your first question is answered, yes, and your second 
question is answered, no. 


B. The question has also arisen as to whether your decision would be the 
same in a case similar to the Cooper case if the disability involved were incurred 
during the period the person served as an emergency officer? An illustration 
of this type of case is that of Captain George F. Davis, who served as a first 
lieutenant, Company H, 101st Infantry, during the World War and during such 
service alleges he was-wounded in the left elbow by a machine-gun bullet. He 
was discharged on October 4, 1919, as an emergency officer. He is now serving 
as a captain, 28th Infantry, United States Army, and has filed application for 
the benefits of Public 506, 70th Congress, and requested advice whether he will 
be entitled to the benefits of this legislation in the event he resigns his com- 
mission in the active service and is found to be disabled in accordance with the 
terms thereof. 

C. It is further requested that you advise whether your answer would be 
the same in the case of an ex-emergency officer who reentered the service 
as a regular officer but, resigned his commission in 1921, and who now suffers 
from a disability incurred in line of duty while serving as an emergency officer 
during the World War, which disability resulted directly from such war service 
and is now rated at not less than 30 per centum permanent. 


In decision of October 8, 1928, A~24496 (Cooper case), it was said: 
* * * Except for the period November 17, 1917, to January 21, 1918, 
when he accepted his appointment in the regular Navy, he was, during his entire 
World War service, an officer of the regular Navy, and by the precise, clear, and 
explicit terms of the act of May 24, 1928, is not entitled to retirement under 
its provisions. The act is not applicable to any officer who during his service 
during the World War, or subsequently, was permanently appointed in the 
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regular establishments, and who, by virtue of such appointment, became 
entitled, in case of disability incurred as an incident of the service, to re- 
tirement under the permanent provisions of law for retirement of officers of 
the Regular Army, Navy, or Marine Corps; adequate provision is made for the 
retirement of such officers for physical disability incurred as an incident of the 
service in those laws. Their permanent appointment in the regular establish- 
ments subsequent to war service under an emergency or reserve appointment 
does not entitle to any benefits under the act of May 24, 1928, by reason of 
such service, “ other than as an officer of the Regular Army, Navy, or Marine 
Corps” during the World War. 

Where officers of the regular establishments have been separated from the 
service and it is claimed by the officer that he should have been brought before 
@ retiring board because of physical disability incurred as an incident of the 
service, the usual course is an act of Congress authorizing the President to 
direct him to appear before an examining board and if found to be suffering 
from a disability contracted as an incident of the service, to appoint the 
wfficer to the Army, Navy, or Marine Corps, as the case may be, and place him 
on the retired list. See for example the act of June 19, 1926, 44 Stat. 1610. 
There have been numerous private acts of a similar character passed for the 
relief of officers separated from the regular establishments, Army, Navy, and 
Marine Corps, since the World War. The language of the act of May 24, 1928, 
shows clearly there was no intention to establish a procedure by which former 
officers of the regular establishments and who had had service under reserve, 
temporary, or emergency commissions during the World War, and before their 
appointment in the regular establishments (and only such—not all former 
officers of the regular establishments who had World War service), to secure a 
status equivalent to retirement. They serve as officers of the Regular Army, 
Navy, or Marine Corps, and are not within the language meaning, or intent of 
the act of May 24, 1928. 


This seems to be a complete answer to both the questions pro- 
pounded above. It is not perceived how an officer could have been 
appointed to the Regular Army under the act of June 4, 1920, 41 
Stat. 771, and the somewhat rigid physical examination prescribed 
by the President, see War Department Circulars 208, and 334 (par. 
5), of 1920, who was suffering from a disability incurred during 
World War service, nor how, in the case of Captain Davis, he could 
have passed the annual physical examinations in the Army since his 
appointment, with date of rank from July 1, 1920, under the provi- 
sions of section 24 of the act of June 4, 1920. But be that as it may, 
he and any other officer found physically fit for appointment and 
appointed under the provisions of that act became thereafter entitled 
to the benefits of retirement for any disability an incident of the serv- 
ice under the permanent laws applicable to the regular establishment, 
and if they are still in the Regular Army, or have since resigned, they 
are not entitled to retirement under the act of May 24,1928. That act 
was not passed for their benefit, but to place officers never entitled to 
the benefits of retirement under the permanent provisions applicable 
to the Regular Army, on a parity with them in the matter of retire 
ment. The fact they were not, or have not been, retired under those 
permanent provisions for retirement in the Regular Army does not 
affect the question. The act of May 24, 1928, was not passed for 
their benefit and they are excluded by the phraseology of the act 
limiting its benefits to officers, or former officers, “ other than officers 
of the Regular Army, Navy, or Marine Corps.” 
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D. Another question which has arisen in this connection is whether an 
officer who served as a reserve officer in the Navy, and was later commissioned 
a temporary officer in the regular Navy, and who is now entirely separated 
from the service, is entitled to the benefits under Public 506, 70th Congress, 
in the event he is found to be suffering with a disability incurred im line of 
duty result.ng directly from war service, and rated 30 per centum permanently 
disabled. 


In the Cooper Case it was said: 


* * * Originally it [the act of May 24, 1928] was designed to provide 
only for the retirement of disabled emergency Army officers, but the bill, see 
House Report 1082, 70th Congress, 1st session, which eventually became law, 
included “those disabled emergency officers of the Navy dnd Marine Corps 
who did not obtain retirement under the act of June 4, 1920.” The act of 
June 4, 1920, 41 Stat. 834, provided: 

“That all officers of the Naval Reserve Force and temporary officers of the 
Navy who have heretofore incurred or may hereafter incur physical disab lity 
in line of duty shall be eligible for retirement under the same conditions as 


now provided by law for officers of the regular Navy who have incurred physi- 
cal disability in line of duty.” 


Officers of the regular Navy were entitled to nothing under this 
provision. What temporary officers of the Navy were contemplated 
is apparent from an examination of the act of May 22, 1917, 40 Stat. 
84, providing a temporary increase in commissioned, warrant, and 
enlisted strength of the Navy and Marine Corps. That act tem- 
porarily increased the number of officers of the line and staff to 
accord with the increase in the enlisted forte therein authorized, 
provided for the temporary advancement of officers holding per- 
manent commissions in the regular Navy to fill such increased offices 
and their reversion to their permanent status in the Navy on ter- 
mination of their temporary appointments, or the temporary ap- 
pointment by and with the advice and consent of the Senate of 
persons from civil life, such temporary appointments to continue in 
effect until otherwise directed by the President or by the Congress, 
and in any event to terminate within six months after the termina- 
tion of the then existing war. Section 9 of the act provided: 


That.any officer of the permanent Navy or Marine Corps, temporarily ad- 
vanced in grade or rank in accordance with the provisions of this act, who 
shall be retired from active service under his permanent commission while hold- 
ing such temporary rank, except for physical disability incurred in line of duty, 
shall be placed on the retired list with the grade or rank to which his position 
in the permanent Navy or Marine Corps at the date of his retirement would 
entitle him, and any person originally appointed temporarily, as provided in 


this act, shall not be entitled to any rights of retirement, except for physical 
disability incurred in line of duty. 


The temporary officers contemplated both by the act of June 4, 
1920, and the act of May 24, 1928, include, therefore, officers serving 
in the Navy during the World War under temporary appointments 
and who had no permanent commissioned or warrant status in the 
regular Navy. The act of June 4, 1920, 41 Stat. 834, required that 


all temporary appointments in the Navy should be terminated De- 
cember 31, 1921. 
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The act of June 4, 1920, quoted above, specifically provided for 
the retirement for physical disability of officers of the Naval Reserve 
Force and temporary officers of the Navy (members of the Marine 
Corps Reserve Force and temporary Marine Corps officers were also 
retired under this provision of law). The provision was amended 
by section 6 of the act of July 12, 1921, 42 Stat. 140, by adding a 
proviso, “ That application for such retirement shall be filed with the 
Secretary of the Navy not later than October 1, 1921.” It was be- 
cause of this limitation as to the period during which application 
might be filed that the act of May 24, 1928, was amended to include 
persons who had served as officers of the Navy and Marine Corps, 
other than as officers of the regular Navy or Marine Corps, and who 
had not therefore secured the benefits of retirement under the act 
June 4, 1920. 

While the question is not now submitted, an analogous situation 
existed in the Army by reason of section 114 of the national defense 
act, 39 Stat. 211, and section 8 of the act of May 18, 1917, 40 Stat. 
81-82. Such officers appointed temporarily in the regular estab- 
lishments for service during the World War are within the act of 
May 24, 1928. It should be clearly understood, however, that only 
those temporary officers are within the act of May 24, 1928, who 
served under a temporary appointment in the Regular Army, Navy, 
or Marine Corps, and who had no permanent status as commissioned 
officers, or warrant officers in the regular establishments to which 
they would revert on discharge from their temporary commission 
and under which they would be entitled to retirement for physical 
disability an incident of the service under the permanent laws pro- 
viding therefor in the regular establishment, nor are temporary 
officers retired under the act of June 4, 1920, nor temporary officers 


subsequently permanently appointed in the regular establishments 
within the act. 


E. There is also before the bureau the claim of John Henry Hoeppel, 
C-905214, who alleges that he is a retired enlisted man of the Regular Army 
and served as an emergency officer during the World War, and inquires whether 
a retired enlisted man of the Regular Army may be retired as an emergency 
officer with or without pay under Public 506, 70th Congress, and still receive 
retired pay as an enlisted man of the Regular Army. 


The act of March 2, 1907, 34 Stat. 1217, provides: 
* * * That when an enlisted man shall have been served thirty years 
either in the Army, Navy, or Marine Corps, or in all, he shall, upon making 
application to the President, be placed upon the retired list, with seventy-five 
per centum of the pay and allowances he may then be in receipt of, and that 
said allowances shall be as follows: Nine dollars and fifty cents per month in 
lieu of rations and clothing and six dollars and twenty-five cents per month in 
lieu of quarters, fuel, and light: Provided, That in computing the necessary 
—— years’ time all service in the Army, Navy, and Marine Corps shall be 
credited. 
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Section 212 of the World War veterans’ act, as amended July 2, 
1926, 44 Stat. 798, provides in part: 


This act is intended to provide a system for the relief of persons who were 
disabled, and for the dependents of those who died as a result of disability 
suffered in the military service of the United States between April 6, 1917, and 
July 2, 1921. For such disabilities and deaths no other pension laws or laws 
providing for gratuities or payments in the event of death in the service shall 
be applicable: Provided, however, That the laws relating to the retirement of 
persons in the regular military or naval service shall not be considered to be 
laws providing for pensions, gratuities, or paynrents within the meaning of this 
section: And provided further, That compensation under this title shall not be 
paid while the person is in receipt of active service or retirement pay, this 
proviso to be effective as of April 6,1917. * * *. 


Retired enlisted men ay not entitled to compensation under the 
World War veterans’ act. They are entitled to retired pay and 
allowances as fixed by law. In addition, Congress has by a special 
provision provided additional benefits for retired enlisted men of 
the Regular Army, Navy, or Marine Corps, who served as commis- 
sioned officers during the World War by section 8 of the act of June 6, 
1924, 43 Stat. 472, as follows: 

That retired enlisted men of the Army heretofore or hereafter retired who 
served honorably as commissioned officers of the Army of the United States at 
some time between April 6, 1917, and November 11, 1918, shall be entitled to 
receive the pay of retired warrant officers of the Army ; and retired enlisted men 
of the regular Navy and Marine Corps heretofore or hereafter retired who served 
honorably as commissioned officers, regular, temporary, or reserve, in the naval 
service at some time between the aforesaid dates, and who at the time of their 
retirement were nrembers of the regular Navy or Marine Corps, shall be entitled 
to receive the pay of retired warrant officers of the Navy and Marine Corps, 
respectively: Provided, That such enlisted man retired prior to July 1, 1922. 
shall be entitled to receive the pay provided by law for retired warrant officers 
of equal length of service retired prior to that date, and that any such enlisted 
man retired subsequent to June 30, 1922, shall be entitled to receive the pay 
provided by law for retired warrant officers of equal length of service retired 
subsequent to that date: Provided further, That nothing in th's act shall operate 
to prevent any person from receiving the pay and allowances of his grade, rank, 
or rating on the retired list when such pay and allowances exceed the pay to 
which he would be entitled under this act by virtue of his commissioned service. 

The pay fixed by the act of May 24, 1928, is in lieu of all disability 
compensation benefits to such officers, or persons, provided in the 
World War veterans’ act of 1924, and amendments thereto, except 
as otherwise provided in the act of May 24, 1928. The purpose 
seems plain to provide only for persons otherwise within the act 
receiving benefits, or entitled to receive benefits, under the World 
War veterans’ act, and to exclude those for whom provision has 
been made in other laws. In addition to the general law for the re- 
tirement of enlisted men of the regular establishments, a special 
provision has been made for such retired enlisted men, whenever 
retired, who served as commissioned officers at some time between 
April 6, 1917, and November 11, 1918. The act of May 24, 1928, 
provides for retirement of former officers otherwise within the act 


who have been rated at less than 30 per cent, but more than 10 
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per cent, disabled, with a proviso that such retirement shall be with- 
out retired pay, and that such former officers, when retired, “ shall 
be entitled only to such compensation and other benefits as are now, 
or may hereafter, be provided by law or regulations of the United 
States Veterans’ Bureau.” Obviously this provision was not in- 
tended to substitute compensation under the World War veterans’ 
act for retired pay; its effect is to show clearly retired enlisted men 
were not intended to be provided for under that act. Retired en- 
listed men are not within the compensation benefits of the World 
War veterans’ act; if they were retired without pay as less than 30 
per cent but more than 10 per cent disabled they would not be en- 
titled to compensation under the World War veterans’ act. Speci- 
fic provisions of law fix their rights to pay upon retirement, and 
if they had commissioned service between April 6, 1917, and Novem- 
ber 11, 1918, Congress has provided a reward for such service 
whether or not disabled in such service. Were the benefits of retire- 
ment with pay under the act of May 24, 1928, less than the benefits 
accruing by the laws providing for their retirement and for pay, 
there is no question it would be held that the general provisions of 
the act of May 24, 1928, did not include such retired enlisted men, 
the special provisions applicable to them being controlling. The 
construction must be the same, notwithstanding in some cases re- 


tired pay under the act of May 24, 1928, would be greater than the 
retired pay as enlisted men. For the reasons stated it is concluded 
that retired enlisted men of the Regular Army, Navy, or Marine 
Corps, who served as commissioned officers during the World War, 
other than as officers of the regular establishments, are not entitled 
to retirement under the act of May 24, 1928. 


F. The case of Hartley Allen Moon, C-344047, presents another phase of this 

question. Hartley Allen Moon was mustered into the Federal service for duty 
on the Mexican bordr on July 1, 1916, as a miujor, 4th Infantry, Alabama 
National Guard, and was discharged as a major, Infantry, on December 18, 
1919. He accepted appointment as a colonel in The Adjutant Gencral’s depart- 
ment, Officers’ Reserve Corps on June 27, 1921. He is now a colonel in The 
Adjutant General’s department, Officers’ Reserve Corps, and during his com- 
mission in the Reserve Corps has had active service as follows: June 16, 1927, 
to July 14, 1927, and October 1, 1927, to date, the last reassignment being for 
six months beginning October 1, 1928. Reports from the War Department 
show that he was continuously in active service as an officer from July 1, 
1916, to December 18, 1919. On June 8, 1919, while on duty with the American 
Expeditionary Forces, Colonel Moon incurred a compound comminuted fracture 
of the left ulna and radius at junction of the lower and middle thirds by 
falling in a trench and he was operated on by a bone graft inlayed from 
right tibia. 
1. In the event he is found to be suffering from a disability of not less than 
Yo permanent incurred in line of duty directly resulting from war service, 
is he entitled to retirement under Public 506, 70th Congress, in the event he 
reverts to inactive status? 

2. Should his present assignment to active duty continue beyond Muy 24, 
1929, would that per se deprive him of any benefits to which he might other- 
wise be entitled under Public 506, 70th Congress? 
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8. Will the receipt of active-service pay by a member of the Reserve Corps 
assigned to active service bar the concurrent payment of retired pay under 
Public 506, 70th Congress, to which the man might otherwise be entitled? 

On the assumption that all other requisites of the statute are met, 
the answer to the first question is, yes, and a reversion to an inactive 
status is not necessary to entitle him to retirement. 

With respect to the second question, the right to retirement and 
the right to pay as shown under the answer to question A are sepa- 
rate and distinct. If the former officer is otherwise within the act, 
he is entitled to retirement under the act of 1928, although by reason 
of his present right to pay in another military capacity he may not 
be entitled to retired pay. The question is answered accordingly. 

For the reasons stated in answer to question A, your third ques- 
tion is answered by saying that the receipt of active-service pay as a 
member of the Officers’ Reserve Corps of the Army is a bar to the 
concurrent payment of retired pay under the act of 1928. 

G. You will note that Public 506, 70th Congress, provides that the benefits 
shall be granted to ex-emergency officers “who have been or may hereafter 
within one year, be rated in accordance with law at not less than 30 per centum 
permanent disability by the United States Veterans’ Bureau for disability re- 
sulting directly from such war service, * * *.” The question has arisen 
whether a rating for retirement purposes may be made subsequent to May 24, 
1929. In the event your answer to this.question*is in the negative your 
advice is requested as to whether in the event a rating of the degree of dis- 
ability is made on or prior to May 24, 1929, the bureau may legally pass upon 
the questions of line of duty and direct result of service, which is essen- 


tial to a determination of the right to retirement under this act, subsequent 
thereto. 


Your consideration of this question is requested for the reason that there 
will, no doubt, be numerous claims which will be impossible of adjudication 
on or prior to May 24, 1929, because of inability to obtain complete evidence 
prior thereto. If it be determined that merely the valuation of the degree of 
disability must be made on or prior to May 24, 1929, the bureau may be able 
to assign a rating in each case before that time and determine the question 
of service connection subsequently. The latter is the most difficult question 
confronting the bureau in the individual case. 

The provision in section 1, “ who have been or may hereafter with- 
in one year, be rated in accordance with law at not less than 30 per 
centum permanent disability” must be read in connection with the 
provisions of section 2 denying benefits under the act to any person 
whose application is received in the bureau after the expiration of 
12 months from the date of the act. It would be idle to seem to 
accord benefits if the application is received within one year, and 
then deny them because the bureau was unable to examine the appli- 
cant before the expiration of the same year. The limitation to 
ratings made within one year from the date of the act must be 
reconciled with the later provisions extending the benefits of the 
act to persons whose applications are received in the bureau within 
12 months after the passage of the act, and obviously the statute 
contemplates a rating made as the result of an application filed 


within that year. The rating should be, so far as practicable, on 
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the basis of the officer’s physical condition when examined, if within 
the year, or his condition on May 24, 1929, if necessary administra- 
tive delay compels an examination after that date. The adminis- 
trative details in connection with an application for retirement are 
not required to be completed within one year. See in this connec- 
tion the provision relating to persons applying “ who have hereto- 
fore, or may hereafter, be rated less than 30 per centum and more 
than 10 per centum permanent disability by the United States 
Veterans’ Bureau.” Both classes are entitled to retirement under 
the act, the first with retired pay based on a percentage of the pay 
received when discharged from commissioned service, the other 
entitled only to compensation under the World War veterans’ act, 
but both classes are required to file their applications in the bureau 
within 12 months of the date of the act and there is no authority to 
retire in either class if the application is not received in the bureau 
within that limit. Unnecessary delays in rating should be avoided, 
but in any case where the application is received before the expira- 
tion of the statutory period, and the delay in the physical examina- 
tion and rating is not due to the fault of the applicant, but to neces- 
sary administrative delay, the applicant is enitled to the benfits of 
the act, if otherwise within its terms. A construction that would re- 


sult in penalizing an applicant because of delays in the bureau in 
acting on his application would be intolerable. 


H. The question of the effective date of an award under the emergency 
officers’ retirement act, in a case wherein the claimant is less than 30 per 
centum permanently disabled at the time application is filed, but subsequently 
reaches that degree of permanent disability, has also arisen in connection with 
the extension or denial of benefits under this legislation. The main provision 
of Public, 506, 70th Congress, is that all persons who have served as officers 
of the Army, Navy, or Marine Corps of the United States during the World 
War, other than officers of the Regular Army, Navy, or Marine Corps who 
during such service have incurred physical disability in line of duty and who 
have been or may hereafter within one year be rated in accordance with law, 
not less than 30 per centum permanently disabled by the United States Veterans’ 
Bureau for disability resulting directly from such war service, shall from “ date 
of receipt of application” be placed upon separate i1etired lists and received 
“from date of receipt of application” retirement pay at the rate of 75 per 
centum of the pay to which they were entitled at the time of their discharge 
from their commissioned service, except pay under the act of May 18, 1920. 
The second proviso is that the same class of persons who had heretofore or 
may hereafter be rated less than 30 per centum and more than 10 per centum 
disabled by the United States Veterans’ Bureau shall from the date of receipt 
of application be placed upon a separate retired list but without retirement 
pay. The specific question which has arisen is whether the effective date of 
retirement awards in cases wherein the claimant is !ess than 30 per centum 
disabled at the time the application is filed, but subsequently reaches that 
degree of permanent disability, should be the date of the receipt of the appli- 
eation or the date on which the evidence shows the applicant’s condition 
reached a degree of 30 per centum disabled. 


A former cfficer within the act who is rated less than 30 per cent, 
and more than 10 per cent disabled by the United States Veterans’ 
Bureau is, by the act, required to be placed on the retired list therein 
created “ without retired pay, and shall be entitled only to such com- 
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pensation and other benefits as are now or may hereafter be pro- 
vided by law or regulations of the United States Veterans’ Bureau.” 
It not only contains no provisions that a person so retired shall at 
a future date receive retired pay, but specifically negatives such 
conclusion. If any former officer is finally classified as less than 
30 per cent, and more than 10 per cent disabled and retired under 
the portion of the law providing for retirement for such former 
officers otherwise within the act, there is no authority to pay him 
retired pay in the absence of a further application from him within 
the 12 months limited by the act for retirement under the first pro- 
vision of the act and the finding of 30 per cent, or more, disability 
incurred in line of duty and directly resulting from war service. 
After the expiration of the 12 months from the date of the act, or 
May 24, 1929, former officers finally classified as less than 30 per 
cent, and more than 10 per cent, disabled and retired under the 
provision of law applicable to such officers may not in any circum- 
stances be paid retired pay, no matter to what extent their disability 
may have increased. To entitle to retired pay the rating of 30 
per cent, or more, disability must be accorded within one year from 
May 24, 1928, or as of the physical condition existing at the time 
of the examination within that year, or as of May 24, 1929, if 
necessary administrative delay compels an examination after the 
expiration of the year. 

If the question is with respect to applicants who, on date of receipt 
of application, are shown by the records of the bureau to be less than 
30 per cent disabled and an examination as the result of the applica- 
tien shows the applicant otherwise within the act and 30 per cent, 
or more, disabled, retired pay is payable from the date of receipt 
of the application in the bureau. The fact the bureau records do not 
show the true situation does not defeat the rights of the man as 
specifically established by the act. 

I. Another question which has arisen in connection with the extension or 
denial of the benefits of this act is one presented by the vice chairman, national 
legislative committee, American Legion, namely, whether a disabled emergency 
officer, who is also a retired civil-service employee and is receiving retirement 
pay as such, may also draw retirement pay under the provisions of the emer- 
gency officers’ retirement act. It is, therefore, requested that you give con- 
sideration to the matter with particular reference to the following questions: 

1. Is an ex-emergency officer of the World War who is found to be suffering 
from a disability of not less than 30 per centum permanent incurred in line 
of duty and directly resulting from war service, who has been retired as a 
civil-service employee on account of age and is receiving retirement pay as 
such, entitled to receive in addition thereto retirement pay under the pro- 
visions of the emergency officers’ retirement act? 

2. Is an ex-emergency officer of the World War who is found to be suffering 
from a disability of not less than 30 per centum permanent incurred in line 
of duty and directly resulting from war service, who has been retired as a 
civil-service employee because of physical disability and is receiving retirement 


pay as such, entitled to draw retirement pay under the provisions of the emer- 
gency officers’ retirement act in addition thereto? 


66677 ° —29-—29 
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8. In the event the disability for which he had been retired as a civil-service 
employee is the same disability for which he is entitled to receive the benefits 
of the emergency officers’ retirement act, would he be entitled to draw retire- 
ment pay both as a retired civil-service employee and a disabled emergency 
officer of the World War? 


The first paragraph of section 5 and the first, second, and third 
paragraphs of section 6 of the civil service retirement act of July 
8, 1926, 44 Stat. 907, provide: 


Sec. 5. Subject to the provisions of section 9 hereof, the aggregate period of 
service which forms the basis for calculating the amount of any benefit provided 
in this act shall be computed from the date of original employment, whether 
as a classified or an unclassified employee in the civil service of the United 
States, including periods of service at different times and in one or more depart- 
ments, branches, or independent offices of the Government, and also periods of 
service performed overseas under authority of the United States, and periods 
of honorable service in the Army, Navy, Marine Corps, or Coast Guard of the 
United States; in the case of an employee, however, who is eligible for and 
elects to receive a pension under any law, or retired pay on account of military 
or naval service, or compensation under the war risk insurance act, the period 
of his military or naval service upon which such pension, retired pay, or com- 
pensation is based shall not be included, but nothing in this act shall be so 
construed as to affect in any manner his or her right to a pension, or to retired 
pay, or to compensation under the war risk insurance act in addition to the 
annuity herein provided. 


Sec. 6. Any employee to whom this act applies who shall have served for a 
total period of not less than fifteen years, and who, before becoming eligible for 
retirement under the conditions defined in the preceding sections hereof, becomes 
totally disabled for useful and efficient service in the grade or class of position 
occupied by the employee, by reason of disease or injury not due to vicious 
habits, intemperance, or willful misconduct on the part of the employee, shall 
upon his Own application or upon the request or order of the head of the depart- 
ment, branch, or independent office concerned, be retired on an annuity computed 
in accordance with the provisions of section 4 hereof: Provided, That proof of 
freedom from vicious habits, intemperance, or willful misconduct for a period of 
more than five years next prior to becoming so disabled for useful and efficient 
service, shall not be required in any case. No claim shall be allowed under the 
provisions of this section unless the application for retirement shall have been 
executed prior to the applicant’s separation from the service or within six 
months thereafter. No employee shall be retired under the provisions of this 
section unless examined by a medical officer of the United States, or a duly 
qualified physician or surgeon, or board of physicians or surgeons, designated 
by the Commissioner of Pensions for that purpose, and found to be disabled 
in the degree and in the manner specified herein. 

Every annuitant retired under the provisions of this section, unless the 
disability for which retired be permanent in character, shall at the expiration 
of one year from the date of such retirement and annually thereafter, until 
reaching retirement age as defined in section 1 hereof, be examined under the 
direction of the Commissioner of Pensions by a medical officer of the United 
States, or a duly qualified physician or surgeon, or board of physicians or 
surgeons designated by the Commissioner of Pensions for that purpose, in order 
to ascertain the nature and degree of the annuitant’s disability, if any. If an 
annuitant shall recover before reaching retirement age and be restored to an 
earning capacity which would permit him to be appointed to some appropriate 
position fairly comparable in compensation to the position occupied at the 
time of retirement, payment of the annuity shall be continued temporarily to 
afford the annuitant opportunity to seek such available position, but not in any 
case exceeding ninety days from the date of the medical examination showing 
such recovery. Should the annuitant fail to appear for examination, as 
required under this section, payment of the annuity shall be suspended until 
continuance of the disability shall have been satisfactorily established. The 
Commissioner of Pensions may order or direct at any time such medical or 
other examination as he shall deem necessary to determine the facts relative 
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to the nature and degree of disability of any employee retired on an annuity 
under this section. 

In all cases where the annuity is discontinued under the provisions of this 
section before the annuitant has received a sum equal to the total amount of 
his contributions with accrued interest, the difference, unless he shall become 
reemployed in a position within the purview of this act, shall be paid to the 
retired employee, as provided in section 12 hereof, upon application therefor 
in such form and manner as the Comptroller General may direct. In case of 
reemployment in a position within the purview of this act the amount so 
refunded shall be redeposited as provided in section 12 hereof. 

It will be observed the act specifically recognizes and provides for 
civil and military retirements of the same person, but provides if 
the person is retired in the military service, the military service on 
which his military retirement is based may not be included in the 
accredited service for his civil retirement. Answering your first 
question, any civil-service employee who has been retired for age 
and who now applies for and is found to be entitled to the benefits 
of the act of May 24, 1928, should be retired in accord with that act, 
but a report of the fact of his retirement should be made to the 
Commissioner of Pensions showing the effective date of his military 
retirement, and his World War military service. 

Section 6 of the civil service retirement act provides for civil 
service retirement for physical disability after 15 years’ service. 
In this accredited service military service on which military retire- 
ment is based may not be included. 


Answering your second and third questions, any former officer 
within the act of May 24, 1928, who has been retired under the civil 
service retirement act for physical disability, whether the same or 
a different disability, is entitled to retirement under the act of May 
24, 1928, but report of such retirement should be made to the Com- 
missioner of Pensions with his World War military service. 


(A-24850) 


CONTRACTS—DEFAULT—SUBROGATION OF SURETY—COMPLETION 
BY SURETY UNDER SEPARATE AGREEMENT 


Where a contractor defaults in the performance of a contract for Government 
work and the unfinished work is completely and satisfactorily performed 
by the surety on his performance bond, said surety is entitled to be sub- 
rogated, so far as necessary to protect it from loss, to all the rights which 
the Government might have enforced against the contractor if it had de- 
clared the contract forfeited and completed the work itself. The surety’s 
right of subrogation is superior to the claims of the contractor, or his 
assigns, for any balances due under the contract which are necessary to 
protect the surety from loss in completion of the work. 

Where the surety on a defaulting contractor's performance bond entered into 
a separate agreement with the Government for the completion of the 
unfinished work of its principal and upon which it was obligated as 
surety, said surety is not affected by such contract in its right of subro- 
gation to any unpaid balance due the contractor in order to cover losses 
sustained resulting from default of its principal. 
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Decision by Comptroller General McCarl, February 12, 1929: 

There has been presented to this office for consideration and settle. 
ment, the claim of the Continental Casualty Co. for the sum of 
$62,421.56 alleged to be due for services performed and expenditures 
made as surety upon the performance bond of A. Clement Tobin, 
trading as the Tobin Construction Co. of St. Louis, Mo., in comple- 
tion of certain Government work, after the contractor had defaulted 
thereon for the United States Veterans’ Bureau, under contract 
VBc-112, dated May 16, 1927, for the construction of receiving build- 
ing No. 1 and connecting corridors at the Veterans’ Hospital No. 
60, located at Oteen, N. C. 

The claim of said surety consists of the following items: 

Amount expended by surety in completing contract No. VBc—205, 

dated October 13, 1927 


Claims of material men and laborers paid by surety on contract No. 
VBc-112, dated May 16, 1927 


Total expenditures by the surety 
Credits: 
By funds from surplus material sales___.__--_~~- $2, 
By payments from United States_._..._...--.---_-- 213, ¢ 
216, 325. 69 


Total net expenditures by surety 45, 090. 16 
Outstanding unpaid claims: 
On contract No. VBc-112 
On contract No. VBc—205_------- said iniafeiaeettada neater 
17, 331. 40 


Total amount of the surety’s claim 62, 421. 56 


Under the terms and conditions of the said contract No. VBc-112, 
dated May 16, 1927, the contractor agreed, for and in consideration 
of the payment of $266,499, to furnish all labor and materials and to 
perform all the work required for constructing and finishing com- 
plete the receiving building No. 1 and connecting corridors, etc., at 
the said veterans’ hospital, in accordance with the specifications, 
schedules, and drawings attached to and made a part of the con- 
tract, and to commence the work within 15 calendar days and to 
complete same within 300 calendar days after the contractor re- 
ceived notice from the Government to proceed with the work. In 
the event of delay in completion of the work, the contract pro- 
vided for deduction of liquidated damages as stipulated in the 
specifications, to wit, at the rate of $100 per calendar day for each 
day completion thereof was delayed. 

To guarantee the performance of said contract in accordance 
with the conditions thereof, the contractor, as principal, and the 
Continental Casualty Co. of Chicago, IIll., as surety, executed a 
performance bond in the sum of $134,000, dated May 16, 1927, pay- 
uble to the United States of America. 
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The facts relative to the involved work, the contractor’s default 
thereon, and the subsequent separate contract with the surety for 
its completion, are stated by the chief of the construction division 
in a communication to the Director of the United States Veterans’ 
Bureau, under date of October 22, 1927, to be as follows: 


Contract VBc—112 dated May 16, 1927, in amount $266,499.00, with Tobin Con- 
struction Company provided for the performance of general construction work 
connected with receiving building No. 1 at U. S. Veterans’ Hospital, Oteen, 
N. C. The work included connecting corridors, roads, walks, grading, and 
wrecking certain frame buildings but did not include plumbing, heating, elec- 
trical work, and elevators. The Tobin Construction Company having failed 
to so prosecute the work as to insure its completion at the time specified its 
right to proceed was terminated by bureau telegram dated October 7, 1927, 
to take effect October 12, 1927. This date of termination was modified by 
bureau telegram October 12, 1927, leaving the date of termination open pending 
arrangements with the surety for the completion of the work. 

By letter October 11, 1927, the surety expressed its desire “to comply with 
the terms of the contract and bond by proceeding with the completion of the 
contract in its own name.” This arrangement was approved by bureau tele- 
gram October 13, 1927. By the advice of the general counsel a contract with 
the Continental Casualty Company, surety for the Tobin Construction Com- 
pany, has been prepared and signed by the surety. Upon receipt of telegram 
October 20, 1927, from the Continental Casualty Company stating that the 
contract had been signed the Tobin Construction Company was notifled that 
its right to proceed was terminated effective October 13, 1927, which is the 
date of the contract with the surety for the completion of the work. The 
Tobin Construction Company had already stopped work at noon October 11, 
1927. ; 

The contract of the Tobin Construction Company provided for the completion 
of the work within 300 calendar days after May 20, 1927, the date when the 
contractor received notice to proceed with the work. The contract date for 
completion was, therefore, March 15, 1928. The progress of the work was un- 
satisfactory from the start. A special inspection was made July 30, 1927, by 
a representative from central office who found that the work was very much 
behind the normal progress schedule and was, at that time, not making sat- 
isfactory progress. The contractor’s representative, at the site, made expla 
nations and expressed the expectation that he would make better progress and 
complete on time. On account of these conditions bureau letter August 17, 
1927, was written to the contractor calling his attention to contract require- 
ments and to the fact that liquidated damages for failure to complete on time 
must be deducted at the rate of $100.00 per calendar day. At a conference 
in central office with the contractor's representative the whole matter was 
further discussed. The progress of the work was slightly improved during 
the last half of August. Another special inspection was made September 11 
and 12 at which time the work was found far behind the normal schedule 
but progressing at a better rate than at the time of previous inspection. The 
contractor’s equipment, however, was insufficient and deliveries of material 
were found unsatisfactory. During the month of September the progress of 
the work was again unsatisfactory and the contractor failed to provide ma- 
terials in quantities which would indicate the possibility that the work could 
be completed on time. On September 30, 1927, 44% of the contract time had 
elapsed and the work should have been about 55% complete. The superin- 
tendent’s estimate, however, indicates that less than 25% of the work had 
been completed. 

farly in October it was deemed necessary to protect the interests of the 
Government by term'nating the contractor’s right to proceed. At noon Octo- 
ber 11, 1927, he ceased operations. The value of the work performed by him 
amounted to $64,845.50. The amount of the contract at that time included 
the original contract price $266,499.00 and change order “A” which added 
$350.00. The work still to be performed, therefore, amounted to $202,003.50, 
which is the consideration named in the contract with the surety for the com- 
pletion of the work. Payments made to Tob:n Construction Company amount 
to $39,713.85. The amount of work performed by Tobin Construction Company, 
therefore, exceeds the amount of money paid under the contract by $25,131.65. 
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It appears that a formal contract was entered into with said 
surety, No. VBc-205, dated October 13, 1927, under the terms and 
conditions of which it was to receive $202,003.50 for completing 
the unfinished work of the defaulting contractor, that being the 
original contract value of such unfinished work. 

To guarantee the performance of this second contract, the Con- 
tinental Casualty Co., as principal, and the Aetna Casualty & Surety 
Co. of Hartford, Conn., as surety, executed a performance bond in 
the sum of $102,000, dated October 13, 1927, payable to the United 
States of America. 

The said contract, No. VBc-205 provided: 

It is understood and agreed that this agreement is entered into by the Con- 
tinental Casualty Company without prejudice to any rights said company may 
have to subrogate as surety under the contract with the Tobin Construction 
Company. 

There were some changes in the work, as it progressed, not con- 
templated in the contract with said surety, by which the compensa- 
tion was increased $11,504.98 by 13 change orders “A,” “ B,” “C,” 
66 D,” 6 E,” “ F,” 6 H,” “ I,” “ J.” “ K,” “ L,” 66 N,” and “ 0,” and 
decreased $60 by change order “ M,” thus increasing the surety con- 
tractor’s compensation under the contract to $213,448.48, from 
$202,003.50 as fixed by the contract. 

Under the terms of the original contract, the work contracted for 
was to have been completed within 300 calendar days after the con- 
tractor received notice from the Government to proceed with the 
work. Such notice appearing to have been received by the contractor 
on May 20, 1927, the contract date for completion was March 15, 1928. 
On account of additional work in accordance with change order “ K,” 
dated February 18, 1928, the contract price of which was $5,730, the 
surety contractor was entitled to 15 days’ extension of the time for 
completion of the contract, or until March 30, 1928. 

The surety contractor appears to have completed the work prior 
to March 30, 1928, and, therefore, no liquidated damages accrued to 
the United States under the involved contracts. 

The contract price for the work under said contract No. VBc-112, 
with the Tobin Construction Co., including additional work under 
change order “A” valued at $350, amounted to $266,849. When said 
contract was terminated by the Government, on account of default 
of the contractor thereunder, the contract value of the completed 
work amounted to $64,845.50 and the contractor had been paid only 
$39,713.85, leaving an unpaid balance of $25,131.65. 

The record discloses that the surety contractor has been paid the 
sum of $213,448.48 for services performed and materials furnished in 
connection with the completion of said Government work under its 
said contract No. VBc-205. The surety contractor contends, however, 
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that it is entitled to receive the $25,131.65 balance earned by the orig- 
inal contractor under said contract No. VBc—112, inasmuch as the dle- 
fault of said original contractor necessitated completion of the work 
by it as surety on the performance bond with resultant losses in excess 
of said balance due to the contractor. 

The original contractor, A. Clement Tobin, trading as the Tobin 
Construction Co., questions the right of said surety to the balance 
due under said contract VBc-112 and insists that he is entitled to 
receive such balance under the provisions of the contract. 

The performance bond of May 16, 1927, provided: 


Now THEReEFORE, If the principal shall well and truly perform and fulfill all 
the undertakings, covenants, terms, conditions, and agreements of said contract 
during the original term of said contract and any extensions thereof that may 
be granted by the Government, with or without notice to the surety, and dur- 
ing the life of any guaranty required under the contract, and shall also well 
and truly perform and fulfill all the undertakings, covenants, terms, conditions, 
and agreements of any and all duly authorized modifications of said contract 
that may hereafter be made, notice of which modifications to the surety being 
hereby waived, and if said contract is for the construction or repair of a 
public building or a public work within the meaning of the act of August 13, 
1894, as amended by act of February 25, 1905, shall promptly make payment to 
all persons supplying the principal with labor and materials in the prosecu- 
tion of the work provided for in said contract, and any such authorized exten- 
sion or modification thereof, then, this obligation to be void; otherwise to 
remain in full force and virtue. 


The said Government contract for the construction of a receiving 


building and connecting corridors at the Veterans’ Hospital No. 60, 
Oteen, N. C., is a contract for a public work within the meaning of 
said act of August 13, 1894, 28 Stat. 278, as amended by the act of 
February 24, 1905, 33 Stat. 811, which provides for the protection 
of persons furnishing materials for the construction of public build- 
ings and works. The courts have held that under a performance 
bond for public buildings and work under said statute, the obligation 
has a dual aspect, to wit: First, to secure to the Government the 
faithful performance of the contract, and, second, to protect third 
persons from whom the contractor may obtain materials or labor; 
and that the act was intended to provide a security for laborers and 
material men on which they could rely confidently for protection, 
unless they relinquished the benefit of such security by their own 
dealings with the contractor. United States v. National Surety 
Company, 92 Fed. Rep. 549; Equitable Surety Company v. United 
States, 234 U.S. 448. Under the conditions of the bond, and in view 
of said statute, the surety becomes bound for performance of the 
work by the contractor in accordance with the stipulations of the 
contract and for the prompt payment of moneys due to all persons 
supplying labor and materials to the contractor for the work under 
the contract. 
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In the instant case, the evidence shows that the surety completed 
the unfinished work of its principal at the veterans’ hospital at 
Oteen, N. C., to the satisfaction of the Government officers in charge 
thereof, with an expenditure of $21,092.77 in excess of the contract 
price; that said surety has paid $26,874.60 for labor and materials 
furnished the contractor for use on said work prior to the termina- 
tion of the contract on October 18, 1927; that the outstanding unpaid 
claims of material men against the contractor for which said surety 
is liable amount to approximately $17,331.40; and that the surety 
has received funds from the sale of surplus materials amounting to 
$2,877.21. Thus, the surety’s expenditures and liabilities in excess 
of payments received in connection with its completion of the Gov- 
ernment work involved amount to approximately $62,421.56. 

The rule is well established that a surety on the bond of a con- 
tractor for public work, who assumed to complete the work after 
default of the contractor, is entitled to be subrogated, so far as 
necessary to protect it from loss, to all the rights which the Govern- 
ment might have enforced against the contractor if it had declared 
the contract forfeited and completed the work itself. The surety’s 
right of subrogation has been held to be superior to the claims of 
the contractor, or his assignees, for any balances due under the 
contract which are necessary to protect the surety from loss in the 
completion of the work. In this connection, see First National 
Bank, Seattle v. City Trust, Safe Deposit & Surety Co., Philadel- 
phia, et al., 114 Fed, Rep. 529; Henningsen et al. vy. United States 
Fidelity & Guaranty Co., etc., et al., 143 Fed. Rep. 810, affirmed by 
United States Supreme Court, 208 U. S. 404; Prairie State Bank v. 
United States, 164 U. S. 227; Hardaway & Prowell v. National Surety 
Company, 150 Fed. Rep. 465, 473, affirmed by the United States 
Supreme Court, 211 U. S. 552; Title Guaranty & Surety Company 
v. Dutcher et al., 203 Fed. Rep. 167; Fidelity & Deposit Company 
of Maryland v. Claiborne Parish School Board et al., 11 Fed. Rep. 
(2nd series) 404; and Fidelity & Deposit Company of Maryland v. 
Union State Bank of Minneapolis et al., 21 Fed. Rep. (2nd series) 
102. 

In this case, had the Government completed the work undertaken 
by the contractor at a cost exceeding the original contract price, it 
would have had the right to apply the balance due said contractor 
at the time of its default thereunder in reduction of such cost. Like- 
wise, since the surety completed the work in the place of the 
contractor, it may be subrogated to the rights of the Government to 
make such application. The right of the surety to receive payment in 
such case, under the doctrine of subrogation, dates from the date of 
the performance bond and is paramount to the right of the contractor 
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or anyone claiming as his assignee, or as trustee, receiver, or ad- 
ministrator of his effects or estate. The fact that the Government 
entered into a separate agreement with said surety for the completion 
of the unfinished work of its principal, as in this case, would not 
affect said surety’s right of subrogation to cover its losses. In this 
connection, see 26 Comp. Dec. 467; 8 Comp. Gen. 36; and id. 58. 

In view of the facts and circumstances disclosed, as hereinabove set 
forth, payment of the said $25,131.65 found to be due under the 
original contract for work performed prior to default on said con- 
tract, should be made to the surety, the Continental Casualty Co. of 
Chicago, IIll., in partial reimbursement for expenditures made on 
claims for labor and materials used by the contractor in said con- 
struction work at the United States veterans’ hospital at Oteen, N. C., 
and for which it was liable as surety on the performance bond. 

Accordingly, there is certified as due the Continental Casualty Co. 
of Chicago, Ill., surety on the performance bond of the defaulting 
contractor, A. Clement Tobin, trading as the Tobin Construction Co., 
the sum of $25,131.65, and a check therefor will issue in due course. 

The stop order on the check for $25,131.65 issued October 2, 1928, 
to the Tobin Construction Co., will be made permanent as no amount 
is due or payable to said company under its contract. 


(A-25588) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—REALLOCATION OF 
POSITIONS 


If the administrative office finally approves or acquiesces in the action of the 
Personnel Classification Board in reallocating a position, the salary rate 
of the employee is for determination in the grade in which the position 
has been finally allocated. 7 Comp. Gen. 820, 825, distinguished. 

Where there is a difference of opinion as to the duties and responsibilities 
of a position between the employee on the one hand, and the administrative 
office together with the Personnel Classification Board on the other, the 
final determination by the latter must control in fixing the salary grade of 
the position. 


Decision by Comptroller General McCarl, February 13, 1929: 

Floyd W. Woolley has requested review of settlement 0232184 
dated October 6, 1928, disallowing his claim for $225 alleged to have 
been lost in salary as the result of an unlawful reallocation downward 
of his position as administrative assistant (budget) in the United 
States Veterans’ Bureau from grade CAF-8 to grade CAF —6, effec- 
tive October 1, 1926. 

Claimant is contending that the reallocation downward effective 
as of October 1, 1926, was made by the Personnel Classification Board 
on it own motion without any request by the administrative office 
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or the employee, citing as a basis for his claim 7 Comp. Gen. 820, 
825. See also 8 Comp. Gen. 296; id. 301. 


Under date of August 10, 1928, the Director of the Veterans’ 
Bureau reported as follows: 


1. August 10, 1925, the position of administrative assistant (budget) was 
allocated by the Personnel Classification Board to grade CAF-8, Mr. Lewis M. 
Churbuck being the incumbent. 

2. The position became vacant February 16, 1926, by transfer of Mr. Churbuck 
to another position, on which date Mr. Woolley, the claimant, was assigned 
thereto. 

3. Classification sheet showing Mr. Woolley’s assignment vice Mr. Churbuck 
was forwarded to the Personnel Classification Board April 3, 1926. 

4. The board did not take final action until October 11, 1926, at which time 
it reduced the grade of the position from grade CAF-8 to CAF-6, the bureau 
having requested grade 8 when the sheet was forwarded. On May 7, 1926, 
the board was advised by letter, copy of which is attached as part of Mr. 
Woolley’s claim, stating that in its opinion the grade of this position should 
not be reduced. 

5. October 26, 1926, Mr. Woolley submitted an appeal for reallocation of 
the position to grade CAF-8. The bureau, having reconsidered the whole 
matter and in view of the fact that it had been definitely determined that 
the travel originally contemplated as a part of the duties of the position 
would not be required, advised the board that in its opinion the position had 
been properly allocated to grade CAF-6, and therefore recommended disap- 
proval of the appeal. 

6. The appeal was disapproved by the board February 24, 1927. 


There is also a report, dated September 6, 1928, from the chairman 
(alternate) of the Personnel Classification Board wherein it is stated 
as follows: 


The statement of facts contained in the letter of the Director of the Veterans 
Bureau dated August 10, 1928, is correct. The position in question, upon a 
theoretical duties description, was allocated to CAF-8. Emphasis was laid 
upon the independent responsibility involved in the proper conduct of the 
work due to the plan to require the incumbent to spend about one-half of his 
time visiting field offices where he would give personal attention to methods 
of budget control, accounting, familiarize himself with local needs, assist 
in the preparation of field estimates of appropriations needed, and generally 
to act as liaison officer between certain field offices and the director’s office. 

The job did not develop in this manner at all, so that in fact neither Mr. 
Woolley nor Mr. Churbuck, his predecessor, ever performed all of the duties 
on which the position was allocated to grade CAF-8. 

When it became apparent that the position did not involve the independent 
action contemplated originally, but was a tabulating and correspondence job, 
an allocation in accordance with the facts was made. This allocation, as 
stated by the director in his letter of August 10, 1928, was to grade CAF-6 
and in the opinion of this board is correct. 


The reports do not show whether the classification sheet forwarded 
to the Personnel Classification Board April 3, 1926 (par. 3 of the 
director’s report), contained a changed description of duties or the 
same description appearing in the sheet describing the duties of the 
prior incumbent, Lewis M. Churbuck. If the former, there was in 
effect the creation of a new position the allocation of which was for 
action by the Personnel Classification Board, but if the latter, there 
was no action authorized or required by the board. That is to say, 
in the latter event, the promotion of an employee to an existing va- 
cant position in a higher grade does not require any action by the 
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board. But, however that may have been in this case, it appears that 
the administrative office did finally approve, or acquiesce in, the 
action of the Personnel Classification Board in reducing the position 
from Grade CAF-8 to Grade CAF-46, effective October 1, 1926 (par. 
5 of the director’s report). See 8 Comp. Gen. 275, 276. Where the 
administrative office approves or acquiesces in the action of the board 
in allocating or reallocating a position, as in this case, the board’s 
action is not then open to the objection noted in the decision of June 
26, 1928, cited by the claimant. 

The employee contends that the duties and responsibilities of the 
position to which he was promoted were the same as performed by 
the former incumbent; but, be that as it may, all questions of fact in- 
volving a proper description of duties and responsibilities of posi- 
tions subject to the classification act are for consideration and deter- 
mination among the employee concerned, the administrative office, 
and the Personnel Classification Board, and not by this office. Where 
there is a difference of opinion as to the duties and responsibilities of 
a position between the employee on the one hand, and the administra- 
tive office together with the Personnel Classification Board on the 
other, the final determination by the latter must control in fixing the 
salary grade of the position. 

Upon review the disallowance of the claim is sustained. 


(A-25738) 


COMPENSATION—POSTAL EMPLOYEES—DISMISSAL FOR 
INTOXICATION 


Repeated intoxication on duty, while sufficient cause for dismissal of postal 
employees under the Postal Laws and Regulations, does not constitute such 
a violation of their oath of office or breach of their contract of employment 
as to cause a forfeiture of compensation due for periods prior to dismissal. 


Comptroller General McCarl to the Postmaster General, February 14, 1929: 

Consideration has been given to your letter of January 12, 1929, 
as follows: 

Inviting attention to prior decisions of your office on the question of for- 
feiture of salary of employees discharged for cause, I have to request that 
you advise me whether a clerk removed from the Postal Service because of 
repeated cases of intoxication on duty should be held to have violated his oath 


of office and broken his contract with the Government so as to work a for- 
feiture of the salary due him at the time of his removal. 


In determining whether compensation otherwise due for periods 
prior to dismissal from the service is forfeited, the test to be applied 
is whether the cause of dismissal is such as to have constituted a 
violation of the oath of office required of the employee and a breach 
of the contract of employment. See 7 Comp. Gen. 688; id. 757; 
decision in the Crawford case, March 3, 1927, A-15584, and decision 
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in the case of Louis A. Davis and John R. Jordan, November 13. 
1928, A-24937. 

The oath of office required of postal employees appears in section 
82 of the Postal Laws and Regulations, and is as follows: 

I (name of appointee), having been appointed (designate office or employ- 
ment), do solemnly swear (or affirm) that I will support and defend the Con- 
stitution of the United States against all enemies, foreign and domestic; that 
I will bear true faith and allegiance to the same; that I take this obligat.on 
freely and without any mental reservation or purpose of evasion; and that I 


will well and faithfully discharge the duties of the office on which I am 
about to enter. So help me God. 

I do further solemnly swear (or affirm) that I will faithfully perform all 
the duties required of me and abstain from everything forbidden by the laws 
in relation to the establishment of post offices and post roads within the 
United States; and that I will honestly and truly account for and pay over 
any money belonging to the said United States which may come into my 
possession or control; and I also further swear (or affirm) that I will sup- 
port the Constitution of the United States. So help me God. 


This oath is provided by section 1757, Revised Statutes, and sec- 
tion 391, Revised Statutes, as amended by the act of March 5, 1874, 
18 Stat. 19. 

The Postal Laws and Regulations forbid the use of intoxicating 
liquors to certain classes of postal employees while on duty; and 
while drinking to excess or intoxication at any time is stated as 
being sufficient cause for dismissal, there appears no such express 
prohibition against being intoxicated as would constitute a viola- 
tion of the oath of office or a breach of the contract of employment. 
See section 681, as to city letter carriers; section 741 as to rural 
letter carriers; and section 1531 as to railway mail carriers. 

The question submitted is answered in the negative. 


(A-25820) 


TRANSPORTATION—ROUTES—DEPENDENTS 
AND ENLISTED MEN 


OF ARMY OFFICERS 


Payment for commercial cost of transportation of dependents under section 
12 of the act of June 10, 1922, 42 Stat. 631, is for computation by the 
shortest usually traveled route. As a practical matter, and in lieu of 
a better guide, in any case of available water or combination of water 
and rail routes, the routing used for m leage as established by the Official 
Table of Distances will be used in the settlement of accounts, 


Comptroller General McCar] to the Secretary of War, February 14, 1929: 
There has recently come to attention in the audit War Department 
Circular No. 12, dated March 7, 1928, paragraph 5-1 of which pro- 
vides : 
Under decision of the Comptroller General of the United States, dated 
December 6, 1927, (7 Comp. Gen. 365), dependents are only entitled to trans- 
portation routing by the shortest usually traveled route. This is interpreted 


by the War Department to mean via the most economical usually-traveled 
commercial all-rail route where available, or via the most economical usually- 
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traveled commercial rail-and-water route where an above defined all-rail route 
is not available, or via the most economical usually-traveled commercial water 
route where neither an all-rail nor rail-and-water route, as defined above, is 
available, subject, however, to the use of Government transports as required 
by paragraph 6f AR 30-920. 

Changes No. 1, Army Regulations 30-920, dated September 5, 
1928, modified that regulation as promulgated April 15, 1927, so as 
to embody substantially the matter quoted. 

The decision of December 6, 1927, cited as the basis for the change 
in the regulations was the case of an officer directed to make a per- 
manent change of station from Philadelphia, Pa., to the Hawaiian 
Department. The officer and his dependents were furnished trans- 
portation in kind to San Francisco, by way of Portland, Oreg. 
By reason of land grant involved no additional expense was incurred 
for the officer’s transportation, but the cost to the Government for 
the officer’s dependents was in excess of the cost of transportation 
authorized to be furnished by the shortest, most direct, and usually 
traveled route from Philadelphia to San Francisco, and the excess 
was held to be for collection under the provisions of the act of May 
18, 1920, 41 Stat. 604. This decision is in harmony with the rule in 
effect since the effective date of the laws authorizing transportation 
for dependents and is no authority for the change as made in Army 
regulations. 

Section 12 of the act of May 18, 1920, 41 Stat. 604, authorized the 
furnishing of transportation in kind to dependents of officers, and 
certain enlisted men, of the Army when directed to make a per- 
manent change of station and section 12 of the act of June 10, 1922. 
42 Stat. 631, provides that the President may authorize the payment 
in money of amounts equal to the commercial transportation costs 
when travel as provided for in the 1920 act shall have been com- 
pleted. Pursuant to the provisions of the latter act the President by 
Executive order of August 25, 1922, authorized payments in money 
for the cost of travel of dependents of officers and enlisted men by 
commercial carrier in lieu of transportation in kind authorized by 
the 1920 act, under such regulations as the heads of the various 
services may severally prescribe for the services under their charge. 
The essential travel of dependents on a permanent change of station 
is by the most direct, shortest usually traveled route between the old 
and new stations of the officer. It is for this travel that payment in 
money is authorized in lieu of the furnishing of transportation in 
kind, and Army regulations have until recently provided for the 
routing of dependents via “the most economical usually traveled 
commercial route.” AR 30-920, April 15, 1927, paragraph 6-C (1). 

An examination of payments made under the regulations shows 
that some disbursing officers, at least, are computing the money al- 
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lowance in lieu of transportation by circuitous all-rail routes, not- 
withstanding that there is available direct usually traveled com- 
mercial routes, which involve water or water and rail travel. For 
example reference is made to four vouchers making money payments 
in lieu of transportation in kind in the August, 1928, accounts of 
Maj. E. T. Comegys, finance officer, Washington, D. C., as follows: 

Maj. Davenport Johnson, Air Corps, United States Army, is 
paid, on voucher 6934, $8.66, reimbursement for transportation of 
his wife for travel August 15-17, 1928, on permanent change of sta- 
tion from Langley Field, Va., to Washington, D. C., computed by 
all-rail route. The method of travel actually employed is not shown, 
however, the well recognized usually traveled route offering rea- 
sonable comfort to the travel is by water, for which the cost is $6.41. 

Maj. E. J. Cullen, C. A. C., United States Army, is, on voucher 
6407, reimbursed $8.76, cost of transportation for his wife for travel 
by all-rail route, July 31, 1928, on permanent change of station, 
from Fort Monroe, Va., to Washington, D. C. Travel was by pri- 
vately owned automobile. The most direct usually traveled route 
offering reasonable comfort to the traveler is by water, at a cost of 
$6.30. 

Capt. Robert C. Snidow, C. A. C., United States Army, was re- 
imbursed on voucher 7177 in the amount of $10.58 for cost of trans- 
portation of his wife computed by all-rail route from Fort Monroe, 
Va., to Camp Holabird, Md., for travel June 20, 1928, incident to 
permanent change of station directed by Special Orders No. 74, War 
Department, dated March 29, 1928. The method of travel does not 
appear. The most direct usually traveled route is by water at a cost 
of $6.30. 

Staff Sergt. James T. Pierce was directed by Special Orders No. 
145, Headquarters, Third Corps Area, Baltimore, Md., to make per- 
manent change of station from Fort Monroe, Va., to Erie, Pa. He 
is reimbursed on voucher 3471 for transportation of his wife for 
travel stated to have been performed July 27-29, 1928, by privately 
owned automobile, in the amount of $30.92, computed by all-rail 
route, whereas, the shortest usually traveled route is by water and 
rail, for which the through tariff rate is $26.07. 

The use of available water routes at less commercial cost than all- 
rail routes has been presented to this office in claims for the commer- 
cial cost of transportation of dependents, and instructions in the par- 
ticular cases presented have been to settle on the basis of rail fares. 
A-16097 and A-16175. Those cases occurred on the west coast where 
rail and water routes were practically parallel and where the rail 
route was direct and practicable and the one used most generally by 
the traveling public, In the consideration of those claims thought 
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was also given to the application of rates for intercity bus travel, if 
the principle were adopted of allowing only a cheaper water rate in all 
eases where it could be ascertained such travel was practicable, as 
travel by automobile bus for substantial distances is rapidly develop- 
ing. But in the state of knowledge of, or available source of infor- 
mation as to, rates of fare for bus travel, it is obvious the application 
of such a principle could result only in complications and uncertainty 
in the settlement of such accounts, and that this would be true in 
many cases were water routes, not generally known but available, 
used as the basis for payment of the commercial cost of transpor- 
tation. 

The action in those claims (which would appear to have been the 
basis of the circular and revised Army regulations and not the 
decision cited) did not determine, and was not intended to determine, 
that all cases where travel is possible by rail shall be settled on the 
basis of the rail fare. The traveling public, practically without ex- 
ception, utilizes some water routes or combinations of rail and water 
routes because of the greater comfort and convenience and the equal 
or greater expedition as compared with existing all-rail routes, 
which in some cases are circuitous and frequently involve exces- 
sive detention or lay-over in making connections. Such water, or 
combination of water and rail, routes have been recognized in the Of- 
ficial Table of Distances as the shortest usually traveled for the pur- 
pose of mileage, including the points between which travel was per- 
formed in the cited vouchers, as will appear from the table below: 


Distances 


| | 
Official 


| All wa- |Rail and 
All rail ter water | eae of 


Washington, D, C_-_- ot 5 
Norfolk, Va 172 


955 


In the table, for comparison, is included the mileage distance 
between San Francisco and Seattle where the rail route is used for 
mileage purposes. 

So far as payment for commercial cost of transportation of 
dependents is concerned the rule must be that payment shall be 
made by the shortest usually traveled route. As a practical matter, 
and in lieu of a better guide, in any case of available water or 
combination of water and rail routes, the routing used for mileage 
as established by the Official Table of Distances will be used in the 
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settlement of accounts. The rule set up in Army Regulations 30-920 
as changed by Changes No. 1, September 5, 1928, is not in fact 
based on a decision of this office, nor does it state a sound rule. It 
may not be followed in the audit, and payments made under its 
authority after February 28, 1929, will not be passed to the credit 
of disbursing officers. Payments on the basis of the cited Army 
regulation made prior to March 1, 1929, if otherwise correct, will be 
passed to credit. 


(A-25362) 


CONTRACTS—BAILMENT FOR HIRE—BREACH—DAMAGES 


Where the charter agreement for a vessel leased by the War Department stip- 

ulated that it should be returned in the same condition as received, less 
ordinary wear and tear, and the vessel was injured while in the Govern- 
ment service as a result of its grounding, due to its overloading and im- 
proper handling by agents or subcontractors of the Government, the 
United States is liable to the contractor for the reasonable and necessary 
costs of repairing the damages to said vessel and the necessary incidental 
expenses resulting therefrom. 


Decision by Comptroller General McCarl, February 15, 1929: 

Review has been requested of settlement No. 075418, dated Octo- 
ber 12, 1928, disallowing the claim of the Moran Towing & Trans- 
portation Co., or the Moran Bros. Contracting Co. (Inc.), for the 
sum of $755.01 on account of necessary repairs to the coal barge 
Neptune No. 14, resulting from damages sustained while said boat 
was under charter to the War Department in June, 1926. 

The items of said claim are as follows: 


Expenditures for repairs to the barge Neptune #14_-----------_---_-__- $667.01 
a es tare pened eras eeteenantnim ene es manebeeie 18.00 
Tone oc pares te.ond from Ory Gock..... 22. ne ene nencans 45.00 


Survey charges 


leit tetieiiinndtidaasedieipachinacmindtheexsspainaacdl $755.01 

By letter of May 28, 1926, the Moran Towing & Transportation 
Co. entered into an informal agreement or charter of hire with the 
War Department intermediate depot quartermaster, located at the 
New York Army Base, Brooklyn, N. Y., for use of the coal barge 
Neptune No. 14, owned by the Neptune Line (Inc.), and then under 
charter to said Moran Towing & Transportation Co., whereby the 
Government became obligated to pay the charterer for the use of 
said barge at the rate of $9 per day and, further, to pay for all 
towing, watching, labor, wharfage, and other charges, and, finally, 
to return the barge to said contractor “in the same condition as re- 
ceived, less ordinary wear and tear.” The War Department author- 
ities took possession of said coal barge under the informal charter 
agreement on May 28, 1926, and proceeded to use same for trans- 
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porting Government coal from the railroad terminals at South 
Amboy, N. J., to Fort Slocum, N. Y. While so employed by the 
Government, said barge Neptune No. 14, on June 7, 1926, was 
grounded alongside of the coal dock at Fort Slocum, while await- 
ing to discharge its cargo of coal, with resultant damages to the 
boat, subsequently fixed by the War Department authorities at 
$755.01. The board of Army officers appointed to investigate and 
fix responsibility for the damages to said vessel, after investigation 
and hearings, reported its findings and conclusions, under date of 
June 28, 1926, as follows: 


FINDINGS 


(1) The damage occurred at Neptune Dock, Fort Slocum, N. Y. 

(2) The tide, the shallowness of the water, and the overauthorized load for 
harbor were the contributing agents in the case. 

(3) The specific damase done was: 

a, Front beam aft broken vertically in center (30’ x 14’’ x 12’’). 

b. Beam rider broken (4’’ x 12’’ x 22’). 

c. Bulkhead beam broken (6’’ x 8’’ x 32’). 

d, Barge twisted. 

(4) Repairs required: a, b, and c, above replaced, and barge straightened by 
being placed on dry dock. 

(5) Evidence tending to fix responsibility: The evidence shows that the 
lack of dredging, the overauthorized loading of the barge, and the tide were 
responsible for the damage. 

my ees: 

CONCLUSIONS 


(1) The accident was caused: 

a. By change of tide. 

b. By shallowness of water at the dock. 
ce. Overauthorized loading. 


(2) The board concludes that the United States Government is responsible. 
(3) The board concludes that the United States is liable. 


The record shows that by settlement No. 0177695 (1), dated 
October 12, 1928, the claim of the Neptune Line (Inc.), owner of 
said barge Neptune No. 14, for $755.01 to cover said damages was 
disallowed for the reason that there was no privity of contract 
between said claimant and the United States, it appearing that the 
Government’s said contract for the barge was with the Moran Tow- 
ing & Transportation Co., the then charterer thereof from the owner. 
In support of its said claim the Nepttme Line (Inc.), filed receipted 
bills showing that the following payments had been made in con- 
nection with the repairs of said barge Neptune No. 14, and other 
items of damage, resulting from the accident to said boat on June 7, 
1926, while same was under control of the War Department, viz: 


August 15, 1926, paid James Shewan & Sons, Brooklyn, N. Y., for repairs 
to said vessel, etc 

June 23, 1926, paid Frank Gardner, marine surveyor and appraiser____ 

Towage ‘charges to and from dry dock 

Demurrage, 2 days @ $9 per day 
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The Quartermaster General, United States Army, in letter dated 
May 6, 1927, to the Chief of Finance, reported the following addi- 
tional facts relative to the claim for damages to said barge: 


2. Among the papers transmitted is the original confirmation of charter of 
coal boat “ Neptune #14” by the Moran Towing and Transportation Company, 
dated May 28th, 1926, together with purchase orders Nos. 626-27-1003 and 
626-27-1050, issued by the eee supply officer, New York General Inter- 
mediate Depot, Brooklyn, N. Y., to cover the services of this barge from May 
28th to June 7th, 1926, and ‘from June 8th to June 18th, 1926, inclusive. Let- 
ters from the Neptune Lines, Inc., and the Moran Towing and Transportation 
Company also accompany which indicate that the latter company will not make 
a claim for damages against the United States. 

3. A board of officers was convened at Ft. Slocum, N. Y., on June 12th, 1926, 
to investigate, fix the responsibility for, and recommend action to be taken 
with reference to the alleged damage done to said barge, which occurred On or 
about June 7th, 1926, while laying alongside the coal dock at Ft. Slocum, N. Y. 
Since that time the board has been reconvened and three additional proceedings 
have been furnished in the matter. In the last proceedings the recommendations 
of the board are as follows: 

“The board adheres to its former findings, conclusions, and recommendations 
as contained in the original and additional proceedings of the board, with the 
exception the board is now of the opinion that the Government is responsible 
for the damage and that Bose and Parker is liable to the Government because 
they failed to remove the coal buckets.” 

4. The 10th and 20th indorsements hereon will indicate the efforts made by 
this office to obtain additional data and information upon certain issues 
involved in the case. From the very outset it is clear that this case was not 
properly handled by the Government authorities. The New York General 
Intermediate Depot is at fault in leaving the unloading of coal on barges 
solely to the railroad company or last carrier. Likewise said depot had received 
information on the fuel estimates that, owing to harbor conditions at Ft. Slocum, 
barges should not be loaded heavier than 350 tons. In the instant case the 
barge “Neptune # 14” carried 745 tons of coal, or the contents of 14 cars. 
The capacity of said barge was 1,000 tons and, if proper supervision had been 
given to the mooring of the barge and subsequent unloading of the coal at 
Ft. Slocum by the post authorities, it is the view of this office that no damage 
would have resulted to the barge due to the shallowness of the water at 
Ft. Slocum. Under the circumstances, and as an economical measure, the 
loading of this additional tonnage into the barge “ Neptune # 14” by the 
railroad company—its capacity being 1,000 tons—appears to have been 
warranted. 

5. Responsibility at Ft. Slocum was likewise neglected. Upon the arrival 
of the barge at that point, the fact should have been known that the barge was 
overloaded for safe handling at certain points of the wharf at low tide. This 
chould have put the quartermaster on guard and due precautionary measures 
should have been taken to exercise closer supervision over the barge to see that 
it was properly moved with the tide. Instead, however, matters were allowed 
to shape themselves. The barge was brought safely to Ft. Slocum by the 
Moran Towing and Transportation Company and moored to the west end of 
the pier on June 3, 1926. On June 7, 1926, at high water, the barge was moved 
by Bose and Parker Trucking Corporation, New Rochelle, N. Y., with their 
own labor, to the north side of the dock for unloading. No information as to 
the depth of the water was furnished the contractors by the quartermaster, 
but it appears they must have had knowledge of the matter since they had 
been unloading barges from the dock for the two previous years, * * 


On November 24, 1926, a board of Army officers reported its 
findings and recommendations relative to the claim for damages to 
said barge, as follows: 

2. That the repair work at the dock yards did not include anything beyond 


what was necessary to put the barge in substantially the same condition it 
was in immediately prior to grounding at Fort Slocum. 
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8. That the items enumerated in the bills submitted by the Neptune Line, Inc., 
are fair and reasonable in value and proper for restoration due directly to 
the grounding. * * * 

- 


* * * * * s 

The board recommends that the bills submitted by the Neptune Line, Inc., 
and amounting to $755.01 for the repair of barge belonging to the said company 
are fair, just, and not unreasonable, and should be paid. 

The Neptune Line has now stated that settlement of the claim, 
as submitted by the Moran Towing & Transportation Co., will fully 
satisfy any and all interest the Neptune Line may have in the matter 
in so far as the Government is concerned. 

It appears that on June 18, 1926, the said barge Neptune No. 14 
was returned by the Government to the contractor in her damaged 
condition and that subsequently contractor was paid the per diem rate 
of charter hire for the barge, as stipulated in the informal charter 
agreement, for the days said boat was in possession of the Govern- 
ment thereunder. No payments have been made by the Govern- 
ment, however, to cover the damages sustained by said boat while 
same was in its service. 

The record discloses that at the time of the leasing of said coal 
barge Neptune No. 14 from the claimant the Government contracting 
officer was charged with the purchase and delivery of the coal 
required at Fort Slocum, N. Y., and it had been determined that the 
most economical way of handling the shipments was to transport 
same by the railroads to South Amboy, N. J., and from there trans- 
port said coal by water to Fort Slocum. While the Government was 
using the leased barge Neptune No. 14 in said coal transportation 
service, it was loaded with 745 gross tons of coal and on June 8, 
1926, was towed safely from South Amboy, N. J., to the docks at 
Fort Slocum, N. Y., and moored to the west end of the pier to 
await the unloading of its cargo by the Bose & Parker Trucking 
Corporation, which had been employed by the Government to unload, 
trim, and place said cargo of coal. It appears that on June 7, 1926, 
the Bose & Parker Trucking Corporation, preparatory to unloading 
the cargo, moved said coal barge to the north side of the dock, at 
high tide, and hooked up and tied the coal buckets to the barge in 
such manner that the barge was prevented from subsequently shift- 
ing with the tide; and that when said tide receded the barge grounded 
yn the shallow water, with resultant damages as above set forth. 

The involved contract with the claimant clearly was one of bail- 
ment for hire imposing upon the Government the obligation to 
return the coal barge to the contractor in as good condition as when 
received, natural wear and tear excepted, and failing to do this to 
respond in damages to cover any injuries to said barge resulting 


from the fault of the bailee. 
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Under its lease agreement with the Moran Towing & Transpor- 
tation Co. for use of the coal barge Neptune No. 14 in its coal- 
transportation service, the United States was obligated to return said 
barge in the same condition as received, less ordinary wear and 
tear. This it did not do. In permitting the said barge to be 
injured while in its possession and service, resulting from its ground- 
ing at low tide due to its overloading—considering the shallowness 
of the water at the receiving dock—and to the improper tying up 
of said barge at the unloading pier, the United States committed 
a breach of its contract of hire, and in so doing became liable for 
whatever damages such breach occasioned the contractor. See 
Smoot’s case, 15 Wall. 36; Dermott v. Jones, 2 Wall. 9. Generally, 
the measure of damages in case of a breach of contract, where there 
is no bad faith or fraud in evidence, is the amount of damages which 
naturally result or flow from the breach complained of; or, in other 
words, the amount that will compensate the injured person for the 
loss which a fulfillment of the contract would have prevented or the 
breach of it has entailed. 17 Corpus Juris, 847. 

Where the charter agreement for a vessel leased by the War De- 
partment stipulated that it should be returned in the same condition 
as received, less ordinary wear and tear, as in this case, and the vessel 
was injured while in the Government service as a result of its 
grounding, due to its overloading and improper handling by agents 
or subcontractors of the Government, the United States is liable to 
the contractor for the costs of repairing the damages to said vessel 
and the necessary incidental expenses resulting therefrom. In this 
connection see Pintsch Compressing Company v. United States, 61 
Ct. Cls. 858; 24 Comp. Dec. 606; manuscript decisions of the Comp- 
troller General dated April 27, 1922, in Review #1238, and dated 
Dee. 16, 1925, in A-11297; 5 Camp. Gen. 557; and 6 Comp. Gen. 36. 

In the instant case, the injuries to the coal barge Neptune No. 14 
resulting from her grounding while in the service of the Govern- 
ment, as above stated, were surveyed by a board of Army officers and 
the injuries sustained were subsequently reported. The damages 
resulting from such injuries were investigated by a board of Army 
officers appointed for the purpose of fixing the responsibility there- 
for and its findings and recommendations, above quoted, were made 
after investigation and the hearing of testimony of witnesses, under 
oath, relative to the accident and resultant damages. The record 
in the case shows that the damages resulting from the grounding of 
said barge were repaired at a cost of $667.01; that the marine sur- 
veyor’s fee for services was $25; that the charges for towing the barge 
to and from the dry dock were $45; and that the demurrage charg- 
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uble while the vessel was being repaired amounted to $18. Thus, 
the United States appears to be indebted to the Moran Towing & 
Transportation Co. in the sum of $755.01 on account of the damages 
sustained by the coal barge Neptune No. 14, while in the service of 
the War Department under said informal charter agreement of 
May 28, 1926. Said damages represent the repairs and replacements, 
and additional incidental expenses in connection therewith, which 
the United States was under obligation to make in order to return 
the vessel to the contractor in accordance with the provisions of its 
charter agreement. 

The liability of the United States for payment of damages to 
the contractor for injuries to the coal barge Neptune No. 14, while 
in the Government service, being established by the evidence there 
is for consideration the question as to the appropriation from which 
the damage claim may be paid. It has been held that an appropria- 
tion is properly chargeable with all expenses necessary to accom- 
plish the object for which made unless particular items of expense 
are specifically provided for by some other appropriation or are 
prohibited by law. 4 Comp. Dec. 24. The appropriation for the 
transportation of the Army and its supplies is made available for 
the operation of boats and vessels, which necessarily includes, among 
other things, the payment of charter hire to contractors for the 
services of their coal barges which have been leased for transporta- 
tion of the coal requirements of the United States Army; and if the 
said barge contracts impose upon the Government the obligation to 
return the barges to the contractors in as good condition as when 
received, natural wear and tear excepted, as in this case, the said 
appropriation is available, also, for necessary repairs to cover dam- 
ages sustained to the vessels while in the Government service which 
are found to be due to the fault of the bailee, its agents, or sub- 
contractors. See 7 Comp. Gen. 653. Inasmuch as the charter hire 
for services of the barge under the involved contract was properly 
paid to the contractor under the appropriation “Army Transporta- 
tion, 1926,” the payment of the contractor’s said claim for damages 
is payable under the same appropriation. — 

For the reasons stated there is certified as due the Moran Towing 
& Transportation Co. the sum of $755.01, and a check therefor will 
issue in due course, payable from the appropriation “Army Trans- 
portation, 1926.” 
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(A-25361) 
COUPON BOOKS FOR THE PROCUREMENT OF GASOLINE AND OIL 


The purchase on behalf of the Government of coupon books to be used in the 
procurement of gasoline and oil incident to the operation of an automobile 
under Government control is not authorized, as such purchase involves 
the payment for supplies in advance of delivery in contravention of section 
3648, Revised Statutes. 

Reimbursement may not be made of the value of a coupon book for the pro- 
curement of gasoline and oil alleged to have been used by an employee 
traveling under orders, in the absence of satisfactory evidence as to 
the time, place, quantity, or price of the gasoline and oil that were fur- 
nished in exchange for the-coupons detached from the book, and that 
the gasoline and oil were used on the official travel. 


Decision by Comptroller General McCarl, February 16, 1929: 

The Standard Oil Co. of California by letter of November 22, 
1928, requested review of settlement No. 01697—(38), dated October 
30, 1928, disallowing its claim for $20 covering the value of coupon 
book No. K-317942, alleged to have been furnished C. R. Niklason on 
November 18, 1927, and alleged to have been used by him in the pur- 
chase of oil and gasoline while traveling under orders for the 
domestic commerce division, Department of Commerce, in connec- 
tion with the Pacific Southwest commercial survey. 

The claim in question was disallowed on the ground that no con- 
clusive evidence showing that the coupons in the book in question 
were used for the purchase of supplies, or the nature and value of 
the supplies purchased, had been furnished in support of the claim. 

It appears to be an established practice of claimant company to 
issue to customers and prospective customers, coupon books with 
coupons of the value of $20, for their convenience and use in the 
purchasing of oil and gasoline from the various stations maintained 
by said company, and either charge the customers with the value 
thereof or collect from them the value of the coupons contained in 
the books at the time of issue, and it appears that that procedure 
was followed in connection with the issuing to Mr. Niklason of the 
book here in question, the value thereof presumably being charged 
to him. 

There were in force at the time the coupon book was issued to 
Mr. Niklason, decisions of the Comptroller of the Treasury and 
of this office in which it was held that the purchase of coupon books 
to be used in the procurement of oil and gasoline incident to the 
operation of Government-owned vehicles is not authorized as such 
purchases involve the payment for supplies in advance of delivery 
in contravention of section 3648, Revised Statutes. Decisions of 
December 20, 1919, March 18, 1920, and October 18, 1920, of the 
Comptroller of the Treasury, and decision of December 2, 1924, of 

- this office, 4 Comp. Gen. 509. While the machine used by Mr. 
Niklason was not Government-owned, it was, nevertheless, under 
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Government control by reason of a rental agreement covering the 
time it was used by him. The purchase of the coupon book in 
question was not authorized as a matter of law and, therefore, 
created no valid obligation against the Government to make pay- 
ment therefor. 

The hire of the automobile used by Mr. Niklason was properly 
authorized by administrative authorities and the authorization there- 
for carried with it the implied authority for him to purchase, as and 
when needed, from his private funds, for which he would have been 
entitled to reimbursement upon a proper showing of the quantity 
and price at which purchased, the quantity of oil and gasoline 
necessarily required in complying with his travel orders. 

As the instant claim is merely for the value of a coupon book 
for which there is no authority to make payment as such, and there 
having been furnished no satisfactory evidence as to the time, place, 
quantity, or price of the oil and gasoline that were furnished Mr. 
Niklason in exchange for the coupons and used in official travel, 
the matter is such that favorable action on the claim is not warranted 
at this time. 

Upon review the disallowance must be, and is, sustained. 


(A-25865) 
CONTRACTS—ACTUAL DAMAGES—DELAYS IN COMPLETION 


Where no specific provision is made in a contract for either liquidated or actual 
damages. the contractor is, upon failure to complete the contract within 
the time specified therein for compietion, chargeable with all expenses 
caused the Government by reason of delays in completion for which no 
extension of time is provided, as actual damages to the Government on 
account of such delays. 


Decision by Comptroller General McCarl, February 19, 1929: 

The McWilliams Dredging Co. requested, December 21, 1928, re- 
view of settlement No. 0192687, dated November 16, 1928, wherein, 
from the amount of $1,667.49 found to be due said company as the 
balance under contract W—741-eng. 175, dated April 7, 1927, covering 
dredging in Beaver slough, a secondary channel of the Mississippi 
River in the vicinity of Clinton, Iowa, there were withheld and dis- 
allowed the sums of $211.40 charged to and paid by the Government 
to the contractor for meals furnished Government employees, and 
$1,034.77 to cover inspection and superintendence costs, during the 
period of delay beyond the date fixed by the contract for completing 
the work thereunder. 

It was provided in the contract that the work should be com- 
menced within 20 days after receipt by the contractor of notice of 
approval of the contract, and be completed within the time specified 
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in paragraph 15 of the specifications. The contractor was notified 
of the approval of the contract on April 29, 1927, and, based on the 
provisions of paragraph 15 of the specifications, December 5, 1927, 
was determined as the date on which the contract was to be com- 
pleted, but due to delays on the part of the contractor the work was 
not completed until June 6, 1928. Neither the contract nor specifica- 
tions provided for the deduction of liquidated or contained any spe- 
cific provision with reference to actual damages or for the charging 
to the contractor of the costs of inspection and superintendence in 
the event the contract work was not completed within the time agreed 
upon. But it was provided in paragraph 39 (a) of the specifications 
that, except as specified in that and the following paragraph (none 
of which exceptions are here material), all expenses of inspections, 
surveys, and superintendence “ prior to the date fixed for the com- 
pletion of the contract ” would be borne by the United States, thus 
inferentially, at least, obligating the contractor to bear all expenses 
accruing and becoming necessary by reason of delays in completion 
that occurred after date of completion as fixed by the contract. 

The contractor agreed to carry on the contract work at a specified 
rate of progress as shown in paragraph 15 of the specifications, and 
if that rate had been maintained the expenses here involved would 
not have been incurred. 

As to the delay causes, it is reported that instead of the contractor 
commencing the work within 20 days from date of notification of 
approval of the contract, as the contract provided, actual work was 
not commenced until about August 1, 1927, the delays being stated 
as being due to the use of a new type of Diesel oil-engine dredge, 
the completion and moving of which to the site of the work was con- 
siderably delayed by the extreme high water during the spring and 
summer on the lower Mississippi River, and to the inexperience of 
the crew of the dredge. 

No provision for extending the contract time by reason of de- 
lays occurring during the performance of the contract work was 
made in the contract or specifications, and even if such provision 
had been incorporated in the contract the specified causes of delay, 
being due solely to the contractor’s own fault as the furnishing of 
proper equipment and experienced crew were obligations voluntarily 
assumed, no relief on account of the delayed completion could have 
been granted nor would there have been any authority for an ex- 
tension of the contract time by reason of the said delays. 

In 12 Comp. Dec. 226, in a case where a contractor for performing 
labor in Alaska breached his contract before same was to expire, 
which contract made no specific provision for damages, either liqui- 
dated or actual, it was held that all damages occasioned by the con- 
tractor’s default should be deducted from the amount due at the 








DECISIONS OF THE COMPTROLLER GENERAL 457 


time he quit work, the damages so deducted to include the cost to 
the United States of transporting him to the place where he was 
employed. In said decision there was quoted from the decision in 
the case of Ladue v. Seymour & Wood, 24 Wend. 60, as follows: 

When a man who has done work under a special contract, but not in con- 
formity to it, either as to the time or manner of execution, is allowed to re- 
cover against a party who is not in fault, it is the duty of courts and juries 
to see that an ample allowance is made for all such damages as the defendant 
has sustained by the departure from the contract. * * * He can not, in 
any event, be entitled to more than the contract price; and from that must 
be deducted all that the defendant has lost by the want of a strict performance 
of the agreement. Any other rule would encourage a lax morality and punish 
one man for the fault of another. * * * 

Also, in 3 Comp. Gen. 223 it was said that upon a breach of con- 
tract for furnishing a machine according to certain specifications, the 
fact that the contract contained no specific provision for damages 
does not excuse the contractor from liability for the difference be- 
tween the contract price and the open-market price paid by the Gov- 
ernment to obtain the machine elsewhere. See, also, decisions 
A-20069, of October 15, 1927, and A-25045, of November 19, 1928, of 
this office. 

It appearing from the facts in this case that the delayed perform- 
ance is attributable solely to the contractor’s own fault, and as, under 
the decisions cited, contractors upon breaching their contracts with 
the Government are chargeable with all actual damages caused 
thereby, the contractor must be held responsible for all added ex- 
penditures occasioned the Government by the failure to complete the 
contract work according to the agreement. Accordingly, the amounts 
paid by the Government for meals for its employees and for salaries 
and other expenses of its employees while engaged in inspecting and 
superintending the contract work after the date fixed by the contract 
for its completion, were properly charged to the contractor. 

Upon review, the action taken in the settlement of November 16, 
1928, must be and is sustained. 


(A-25975) 


NATIONAL HOME FOR DISABLED VOLUNTEER SOLDIERS—PUR- 
CHASE OF SHOES, BROOMS, AND BRUSHES 


The act of February 11, 1924, 43 Stat. 6, makes it obligatory on the departments 
and establishments of the Government, including the National Home for 
Disabled Volunteer Soldiers, to purchase shoes, brooms, and brushes from 
the Federal penitentiary at Leavenworth, Kans., until the supply therein 
produced is exhausted before purchasing elsewhere, and the purchase of 
said articles elsewhere is not authorized except upon a showing that the 
penitentiary could not supply the same. Where it is proposed to purchase 
a kind of shoe, broom, or brush which the penitentiary can not furnish there 
must be a satisfactory showing of the facts as to the necessity for purchas- 
ing such particular kind, 
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Comptroller General McCarl to the president of the Board of Managers of the 
National Home for Disabled Volunteer Soldiers, February 20, 1929: 
There has been received your request dated December 29, 1928, 

for decision whether you are authorized, notwithstanding the pro- 

visions of the act of February i1, 1924, 43 Stat. 6, to contract with 
private manufacturers for such shoes as may be necessary for issue 
to the inmates of the National Home for Disabled Volunteer 

Soldiers. 

The question seems to have been presented because of objection of 
this office to contract No. NHgt—156, dated June 18, 1928, between 
the National Military Home for Disabled Volunteer Soldiers and the 
Brown Shoe Co. (Inc.), for delivery of a quantity of shoes on or 
before December 31, 1928. 

Section 4825, Revised Statutes, provided that the President, the 
Secretary of War, the Chief Justice, and such other persons as may 
from time to time be associated with them, should constitute an 
establishment for the care and relief of disabled volunteers of the 
United States Army to be known by the name and style of the 
National Home for Disabled Volunteer Soldiers, and Joint Reso- 
lution 241, approved October 19, 1914, 38 Stat. 780, provided that 
thereafter the board for the management of said home should con- 
sist of seven members, four to constitute a quorum. The act of 
March 4, 1921, 41 Stat. 1396, fixed certain salaries for certain mem- 
bers of the board and employees thereof. The funds for the sup- 
port of the home are derived from certain balances of pension money 
due inmates (act of July 1, 1902, 32 Stat. 564, and act of June 25, 
1910, 36 Stat. 736); sales of subsistence stores and other property 
of the home (act of August 18, 1894, 28 Stat. 412); and appropria- 
tions made annually therefor (act of March 23, 1928, 45 Stat. 359, 
863). The act of March 3, 1887, 24 Stat. 539, provided that the 
expenditures of the home “shall be made subject to the general laws 
governing the disbursement of public moneys, so far as the same 
can be made applicable thereto,” while the act of March 3, 1901, 31 
Stat. 1178, as amended by section 304 of the act of June 10, 1921, 
42 Stat. 24, provided: 


* * * That the accounts relating to the expenditure of all public moneys 
appropriated for the support and maintenance of the National Home for 
Disabled Volunteer Soldiers shall be audited by the Board of Managers of 
said home in the same manner as is provided for the accounts of the various 
departments of the United States Government, and thereupon immediately 


transmitted directly to the General Accounting Office for final audit and 
settlement. 


The foregoing statutes have been referred to for the purpose of 
showing beyond doubt the requirement of the law that public 
moneys appropriated for the support of the home and other moneys 
used therefor shall be expended “ subject to the general laws govern- 
ing the disbursement of public moneys, so far as the same can be 
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made applicable thereto.” See Brooks Hardware Company v. 
Greer, 46 L. R. A., N. S. 301; Lyle v. National Home for Disabled 
Volunteer Soldiers, 170 U. S. 842, and Ohio v. Thomas, 173 V. S. 
276. See also National Home for Disabled Volunteer Soldiers v. 
Parrish, 229 U. 8. 494. 


The purpose of the act of February 11, 1924, 43 Stat. 6, was stated 
in House Report No. 21, Sixty-eighth Congress, first session, after 
referring to the economic waste of unemployment of the inmates of 


Federal penitentiaries as a minor consideration, in pertinent part, 
as follows: 


* * * The unemployment feature of prison life is that which appeals 
most strongly to the committee; for this a remedy should be obtained as early 
as possible. The fact of unemployment is demoralizing and destructive. It 
is not only the duty of the Government from a humanitarian point of view to 
provide as far as practicable for the employment of its prisoners but also 
from the viewpoint of economy. 
- * at ~ * a7 * 

The shoe industry, so far as supplying the needs of the Government, would 
require the production of approximately 1,000,000 pairs of shoes annually, and 
it would furnish employment to about 1,000 men. It is estimated that this 


number of men could be profitably employed | in this industry and be able to 
produce 2,500 pairs of shoes per day. * * 


As a means of reducing the economic loss due to the unemploy- 
ment of the inmates of the United States penitentiary and provid- 
ing employment for them, section 1 of the act of February 11, 1924, 


authorized the establishment of a factory or factories for the manu- 
facture of shoes, brooms, and brushes “to supply the requirements 
of the various departments of the United States Government,” with 
the requirement that the products “shall be utilized in said peni- 
tentiary or sold to the Government of the United States for the use 
of the military and naval forces and other Government departments.” 
Section 2 of the act provides that the articles so manufactured shall 
be sold at the current market prices as determined by the Attorney 
General or his authorized agent, and section 9 thereof, provides 
that— 


It is hereby made obligatory upon the various departments of the Govern- 
ment to purchase the products of the business herein authorized to be car- 
ried on in the penitentiary at Leavenworth, Kansas, until the supply therein 
produced is exhausted before purchasing elsewhere. 

It is reported, in the request for decision, that shoes purchased 
from a private manufacturer at a price of $2.8175 per pair were bet- 
ter adapted to the use of the members of the home than the shoes 
offered by the Leavenworth Penitentiary at the price of $3.15 or 
$3.55 per pair; but, as stated, the requirement of section 2 of the 
act of February 11, 1924, is that the shoes manufactured in the peni- 
tentiary “shall be sold at current market prices.” The fact that 
shoes may be offered by a private manufacturer at a less sum than 
the shoes offered by the Federal penitentiary, does not necessarily 
determine that the Federal penitentiary is not selling the shoes “ at 
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the current market prices,” as the difference in price between the 
shoes manufactured by the Federal penitentiary and the private 
manufacturer may be due to a difference in quality of the shoes. 
But in any event, the act of February 11, 1924, makes it obliga- 
tory upon the various departments of the Government to purchase 
the shoes manufactured in the penitentiary at Leavenworth “ until 
the supply therein produced is exhausted before purchasing else- 
where.” There is no authority to purchase shoes e! sewhere when 
the supply of shoes at the Federal penitentiary is not exhausted, 
even though shoes may be obtained elsewhere at a lower price than 
from the penitentiary. It is equally obligatory that the shoes man- 
ufactured at the Federal penitentiary be sold “ at the current market 
prices ” and the price is one for adjustment between the purchasing 
agency and the Attorney General who is authorized under section 2 
of the act to determine the current market prices. 

It may be that the penitentiary can not produce shoes to meet the 
requirements of all of the inmates of the home. The disabilities 
and infirmities of some of the inmates of the home may require 
special shoes such as can not be manufactured at the penitentiary, 
and in such cases shoes for such inmates may be purchased else- 
where. However, there should accompany to this office for filing 
with the agreement, a clear showing of the reasons why the par- 
ticular shoes are required and why they could not be obtained from 
the penitentiary. 

Answering your question specifically, you are advised that where 
shoes can be purchased at the Federal penitentiary meeting the re- 
quirements of the National Home for Disabled Volunteer Soldiers, 
such shoes may not be purchased elsewhere. Where shoes can not 
be purchased at the penitentiary meeting the requirements of the 
home due to infirmities or disability of the inmates for whom they 
are intended, or due to the exhaustion of the supply at the peni- 
tentiary, a clear showing in this regard must accompany the con- 
tract for the purchase of such shoes elsewhere. 

The requirements herein with respect to the purchase of shoes are 
equally applicable to the purchase of brooms and brushes, 


(A-25662) 


PROPERTY, PRIVATE—LOST OR DESTROYED IN THE FOREST 
SERVICE 


Under a contract providing for reimbursement for loss of animals injured or 
killed during the period of h re to the Forest Service, but not specifically 
providing for their loss due to straying or theft, or for the loss of equip- 
ment due to fire, there is no legal liability on the part of the Government, 
in the absence of a showing of fault or negligence, to reimburse the owner 
for the loss of a horse that strayed away or for the loss of one-half set 
of harness that was destroyed by fire while in storage. 
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Re‘mbursement is not authorized, under the provisions of the act of March 
4, 1913, 37 Stat. 843, of the appraised value of a horse and one-half set 
of harness which were lost while in the possession of the Forest Service 
under a contract of hire, for the reason that the horse and harness were 
not lost or destroyed “while being used for necessary fire fighting, trail, 
or official business,” as specified by the statute. 


Decision by Comptroller General McCarl, February 21, 1929: 

Review has been requested of settlement No. 0219932, dated May 26, 
1928, disallowing the claim of C. T. Beach for $56.50 representing 
the appraised value of a horse and one-half set of harness which were 
lost while in the possession of the Forest Service under contract of 
hire dated July 1, 1927. 

The facts with respect to the loss of the horse, as reported by the 
senior forest ranger on November 8, 1927, appear to be as follows: 


The horse was led from Flat Creek Ranger Station over the Brook Trail 
to Box Canyon Ranger Station (a distance of 32 miles) by packer, Delbert 
Brown, in company with Elmer B. Williams, patrolman, and Frank Crabtree, 
fireman, who were to be engaged primarily on fire-protection work. They were 
to use time not needed on actual protection work in rebuilding the fence sur- 
rounding Box Canyon Ranger Station. 

It was impossible to use this horse continuously. To return the horse to 
its owner (32 miles) between periods of nonuse could not be done. It was 
hired on a monthly basis; the Government had the privilege of using it every 
day or could have returned it after any length of period of hire. 

The fence surrounding the Box Canyon Ranger Station was broken down by 
heavy snow. Many of the wires were broken between posts, and posts settled 
so they projected ten inches to three feet above the earth. The only way the 
horse could be confined was to block passages of ingress and egress to Box 
Canyon Ranger Station. This was done across Brook Cabin Trail over which 
the horse entered. The supposition was that since the horse had never been 
over the trail leading from Box Canyon to Taylor Burn, it would not attempt 
to leave by this route. No effort was made to block this trail. This was the 
trail over which the horse passed when it strayed. 

The horse would have been used July 4th had it not been a holiday when no 
work was performed by employees of the service, and would have been used 
July 5th had it not strayed. The official use of the horse on July 3 was the 
cause of the horse being in this locality on July 4th and straying on the night 
of July 4th. 

Due to an oversight in not placing an obstruction across the trail leading 
from Box Canyon to Taylor Burn, the horse strayed. However, in the hills, 
it is the custom to block a trail only in the direction from which the horse 
came, and that usually is sufficient. Consequently, it is felt no blame should 


be attached to the employees, as they observed all usual precautions followed 
by anyone. 


On November 18, 1927, the senior forest ranger reported with 
respect to the loss of the harness as follows: | 


The harness was hired because, at the time of hire (July 1, 1927) there was 
no Government harness available. It would have been necessary to have 
bought a collar to fit the horse; hence, the harness and collar were hired. The 
harness was used July 2nd and 3rd on C. T. Beach’s horse while hauling fence 
posts and material to be used in the construction of a fence enclosing Box 
Canyon Ranger Station. 

Box Canyon is located 32 miles from Flat Creek Ranger Station. Trips be- 
tween the two points are infrequent. After the horse was lost, during the 
evening of July 4, 1927, we had uo further use for the harness. The first trip 
the packer made, which was August 15th, after the horse was lost, he brought 
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the harness to Flat Creek Ranger Station August 16, and stored it in the barn, 
arriving at Flat Creek at 6 p. m. 


As stated above, Box Canyon is 32 miles from Flat Creek, and between July 
5 and August 15, no one made a trip in there, and there was no opportunity to 
return the harness to Flat Creek prior to that time. 

Box Canyon is occupied during the fire season by a fireman and patrolman, 
who were to rebuild the fence as they had opportunity. It is a two-day trip 
from Box Canyon to Oakridge and return, and these men would have had no 
opportunity to get away for that length of time to return the harness after 
the horse was lost; neither would they have had any way of returning it 
except by packing it on their backs 32 miles. 

The harness would have been returned to the owner August 17th, had it not 
been destroyed by fire on the night of August 16th. 


The contract of hire dated July 1, 1927, provides: 


The foregoing animals are furnished by the undersigned in accordance with 
Regulation A-4 of the National Forest Manual. 

Liability for animals injured or killed during the period of hire is assumed 
by the Forest Service. The Forest Service will not compensate the owner for 


death occurring through disease or old age, or injury or death due to negligence 
by him. 

Reinbursement for animals injured or killed will be based upon consideration 
of the appraised value and any other factors which may be germane. 

Decisions as to reimbursement under this contract and the amount thereof 
will be made by the district forester. 


Animals furnished under this contract must be serviceable and in healthy 
condition. 


This contract may be terminated at any time by the Forester or his authorized 
representative. 


The act of March 4, 1913, 37 Stat. 843, provides: 


That hereafter the Secretary of Agriculture is authorized to reimburse 
owners of horses, vehicles, and other equipment lost, damaged, or destroyed 
while being used for necessary fire fighting, trail, or official business, such 
reimbursement to be made from any available funds in the appropriation to 
which the hire of such equipment is properly chargeable. 


The involved contract provides for reimbursement of animals 
injured or killed during the period of hire but does not specifically 
provide for loss of animals due to straying or theft, or for loss of 
equipment due to fire while in storage. Furthermore, the horse and 
harness were hired for a valuable consideration, thus creating a bail- 
ment for mutual benefit, and the loss was without fault or negligence 
on the part of the Government; that is to say the Government exer- 
cised the same care and diligence in the protection of the property 
that a reasonably prudent person would exercise in the protection of 
his own under like circumstances. Therefore, considering the matter 
on the basis of the contract of hire, there is no legal liability on the 
part of the Government to reimburse the owner for the loss. 

Reimbursement is not authorized under the provision in the act 
of March 4, 1913, supra, for the reason that the horse and harness 
were not lost or destroyed “ while being used for necessary fire fight- 
ing, trail, or official business” as specified by the statute. 5 Comp. 
Gen. 326; 7 id. 304. Therefore, there is no authority of law for 
reimbursement of the value of either the horse or the harness. 
Accordingly, the settlement of May 26, 1928, is sustained. 
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LEAVES OF ABSENCE—NAVY-YARD EMPLOYEES 


The decision of July 24, 1924, 4 Comp. Gen. 104, did not change the rule there 
tofore existing (see 25 Comp. Dec. 128) with respect to the rate of pay of 
navy-yard employees where leave with pay surrendered in the second 
service year is substituted for leave taken without pay in the first service 
year. The rule is that such pay is to be computed at the rate current 
when the leave was taken, that is, the period of actual absence in the first 
service year, 


Decision by Comptroller General McCarl, February 25, 1929: 

In connection with the settlement of the accounts of Capt. E. D. 
Ryan (SC), United States Navy, for the month of March, 1928, 
there is before this office for consideration the question of the rate 
at which employees of navy yards should be paid for a period of 
leave without pay taken in the first service year, where they work 
an equivalent length of time in the second service year, and sur- 
render accrued leave they otherwise would have been entitled to 
take in the second service year. 

The act of August 29, 1916, 39 Stat. 617, provides: 


* * * ‘That each and every employee of the navy yards, gun factories, 
naval stations, and arsenals of the United States Government is hereby granted 
thirty days’ leave of absence each year, without forfeiture of pay during such 
leave: Provided further, That it shall be lawful to allow pro rata leave only 
to those serving twelve consecutive months or more: And provided further, That 
in all cases the heads of divisions shall have discretion as to the time when 
the leave can best be allowed: And provided further, That not more than 
thirty days’ leave with pay shall be allowed any such employee in one year: 
Provided further, That this provision shall not be construed to deprive em- 
ployees of any sick leave or legal holidays to which they may now be entitled 
under existing law. 


In construing the similar provisions of an earlier statute (act of 
February 1, 1901, 31 Stat. 746) it was held in decision of January 
16, 1906, 12 Comp. Dec. 398, quoting the syllabus: 


Employees of navy yards whom the Government desires to work and who 
do work at a time when they are entitled to leave of absence with pay may 
be regarded while so working as making up time lost in the same year by 
absence with permission without pay, and for each day they so surrender their 
right to leave of absence with pay may be allowed pay for a day theretofore 
absent by permission without pay. 


In decision of September 22, 1916, 23 Comp. Dec. 192, 196, it 
was stated: 


It is concluded that it was not the intent by the insertion of the proviso in 
the act of August 29, 1916—“ that no more than 80 days’ leave with pay shall 
be allowed any such employee in one year”—to preclude the granting in the 
second service year of the 80 days’ leave earned in the first service year, in 
addition to the granting in the second service year ‘of the pro rata leave 
earned in that year, thus depriving employees of any leave for the first ser- 
vice year, but rather to limit the leave granted for any service year to 
80 days. 


In decision of November 2, 1916, 28 Comp. Dec. 277, it was held, 
quoting the syllabus: 


Employees of navy yards and stations who are granted leave without pay 
during their first service year may be allowed pay for such leave in lieu of 
leave with pay due them in the second service year. 
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The rates at which employees are entitled to be paid when leave 
with pay in the second service year is surrendered in substitution 
for time absent on leave without pay during the first service year 
were held by decision of August 7, 1918, 25 Comp. Dec. 128, to be 
the compensation rates in effect at the time the leave without pay 
was taken, for the reason that the allowance of pay for such leave 
is in the nature of a reimbursement of the pay lost when the leave 
without pay was taken. 

There should be little question as to the soundness of this rule. 
Suppose an employee’s rate of pay was $5 a day in 1927, his first 
service year, and $6 a day in 1928, and that he took 30 days’ leave 
without pay in 1927, thereby losing $150. In 1928 he may be absent 
60 days and be paid $360 therefor, or he may be absent only 30 days 
and surrender the other 30 days’ leave and substitute it for the leave 
without pay taken in 1927. In the latter event he is paid at $6 a day 
for the full time served in 1928, including the 30 days of absence on 
leave, and in addition the $150 which he lost in 1927. That is, he is 
actually paid at the 1928 rate of $6 a day or $180 for the 30 days he 
works in 1928, when he might have been absent, and in addition is 
paid the $150 for the 30 days lost in 1927, which is now made up by 
working the 30 days in 1928 when’he might have been absent. To 
pay him at the rate of $6 a day or $180 for making up the 1927 time 
in 1928, in addition to the $180 which he gets for working such 30 
days in 1928, would be to pay him more for the two years’ service 
than he would have received if he had not been absent in 1927 and 
had been absent on leave with pay 60 days in 1928. Fundamentally, 
it is merely a matter of pay being allowed for a period of absence for 
which leave had not accrued at the time but which later accrued and 
was surrendered to cover the former absence. 

In decision of July 24, 1924, 4 Comp. Gen. 104, the former rule as 
to the appropriations chargeable in such cases was modified so as to 
authorize charging the appropriation current in the second service 
year when the leave with pay accruing for the first service year might 
have been taken, whether it was actually taken at that time or was 
surrendered in substitution for leave without pay taken in the first 
service year. Such decision of July 24, 1924, was addressed primarily 
to the question of appropriations and was not intended to change, and 
did not change, the rule theretofore existing with respect to the rate 
of pay allowable for leave taken without pay in the first service year 
where an equal amount of leave is surrendered in the second service 
year. It was stated in the decision that the rule as to leave with pay 
is that such pay is to be computed at the rate current when the leave 
is taken. That is, the proper rate of pay is that in effect during the 
actual period of absence, regardless of whether such absence is in the 
first or second service year. While it may be that a different conclu- 
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sion might be drawn from the general phraseology of the syllabus of 
the decision in so far as the rate of pay is concerned where sur- 
rendered leave in the second year is substituted for leave without pay 
taken in the first year, it is significant that the Bureau of Supplies 
and Accounts, Navy Department, did not misconstrue the effect of 
the decision in that respect, but to the contrary, on October 6, 1924, 
subsequent to the decision in question, directed the following change 
in the “ Manual for Accounting Officers, 1922 ”: 

142 (b) In the case of retroactive leave of absence of all employees the 
charge will be lodged against the proper appropriation or account for the 
fiscal year in which the leave with pay is granted und paid, ut the rate of 
pay which was current when the absence occurred. No notation of the appro- 
priation chargeabie will be reguwed on the pay roll. ‘he appropriation charge 
will be made in the usual manner on the pay-roll summary, 

While this paragraph correctly states the rule announced in the 
decision 4 Comp. Gen. 104, supra, and such rule has generally been 
followed by Navy disbursing officers, it appears that in an opinion 
dated September 6, 1927, the Judge Advocate General of the Navy 
concluded that the decision required a different procedure in such 
class of cases, that is, that the proper rate payable where leave is 
surrendered in the second service year and substituted for leave 
without pay taken in the first service year is the rate current when 
the leave is surrendered in the second service year and not the rate 
prevailing when the absence occurred. This conclusion was ap- 
parently based on the syllabus of the decision which did not differ- 
entiate between cases where leave earned the first year was taken the 
second year and cases where such leave was surrendered to cover 
leave without pay taken in the first year. 

The action of the disbursing officer here involved in making pay- 
ments at the second-year rates—the rates current when leave was 
surrendered—was contrary to 4 Comp. Gen. 104, supra, and to para- 
graph 142 (b) of the Navy “ Manual for Accounting Officers,” and 
resulted in overpayments to the employees concerned in the amounts 
for which credit has been suspended. 

The amount of such overpayments should be deposited without 
unnecessary delay. 


(A-26136) 


TRAVELING EXPENSES—PRIVATE PARTIES CALLED IN 
CONFERENCE 


When a person who is not a Government employee or officer is requested by a 
proper Federal officer to come to Washington, D. C., for a conference upon 
official matters, the request to do so stating that his expenses would be 
paid in accordance with departmental regulations, such person may be 
reimbursed his actual and necessary expenses of transportation and sub- 
sistence not in excess of those permitted by the Standardized Government 
Travel Regulations, 


66677°—29-—-31 
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Comptroller General McCarl to R. D. Allison, disbursing clerk, Department of 

Justice, February 26, 1929: 

There has been received your letter of February 15, 1929, requesting 
to be advised whether payment may be made upon the voucher 
therewith forwarded in favor of George B. Francis for $36.04 repre- 
senting transportation and subsistence expenses incurred by him in 
coming to Washington, D. C., from New York City at the request of 
the Attorney General. 

Mr. Francis was not an officer or employee of the Government and 
your doubt in the matter appears to be as to whether the Standardized 
Government Travel Regulations are applicable to this case. 

A request in a proper case by the head of a department for a 
private individual to come to Washington on public business entitles 
that individual to reimbursement of traveling expenses when so 
stated in the request. See A. D. 7642, May 25, 1923; Review 5317, 
5322, September 30, 1923; A-20886, January 20, 1928; A~-23075, 
June 2, 1928; and 4 Comp. Gen. 281. 

In decision of December 12, 1927, A-20719, there were considered 
the claims of two individuals, not employees of the United States, 
who were requested to come to the United States from Germany and 
it was stated therein that, as the two claimants were not employees of 
the United States but were representatives of foreign cotton asso- 
ciations, their traveling expenses were not subject to the general re- 
strictions applicable to travel by Federal employees and that their 
rights to reimbursement were governed by the agreement under which 
the travel was performed. 

The telegram requesting Mr. Francis to come to Washington to dis- 
cuss a matter growing out of the Grain Corporation stated that his ex- 
penses would be paid “in accordance with departmental regulations.” 
As the departmental regulations applicable to traveling expenses are 
the Standardized Government Travel Regulations applicable to all 
departments, it follows that upon his acceptance of this offer 
Mr. Francis became entitled to reimbursement of his transportation 
and subsistence expenses in an amount not to exceed what is 
authorized by such regulations. It is noted that on February 2 he 
lists a charge of $6 for lodging. As this was for lodging for the 
night of February 1, it is properly chargeable to the expenses of 
February 1, and when added to the charge of $2 for dinner on that 
date, exceeds the $7 maximum actual subsistence expenses allowable 
under the regulations. 

You request to be advised, also, whether the hour of departure 
from and return to New York City is necessary to be shown in this 
case. While such facts should be stated on vouchers covering 
expenses of Government employees and would be required in this 
case if necessary to determine the legality of the charges, the 
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record discloses that the conference with the Attorney General was 
not to take place until sometime during the day of February 2. 
The charges include dinner and lodgings February 1, and break- 
fast, lunch, and dinner February 2. It may be assumed that it was 
impracticable for Mr. Francis to have conferred with the Attorney 
General on February 2 and returned to New York in time to have 
arrived there before 6 p. m. of the same day. There was no require- 
ment that he delay his departure from New York until after 7 p. m. 
on February 1, and had he done so he would have arrived in Wash- 
ington at an inconvenient hour. Therefore, it may be assumed that 
he left New York City before 7 p. m. In view of all the circum- 
stances, the failure to note on the voucher the hour of departure 
from and return to New York City is not considered material. 

It is noted that the charge for railroad fare, plus parlor car, 
between New York and Washington, is $11.02 each way, whereas 
the correct railroad fare is $8.14 and the chair charge $1.88 making a 
total of $10.02, or $2 less for the round trip than charged. 

You are authorized to make payment on the voucher in an amount 
not to exceed $33.04, $2 to be deducted as excess railroad fare and 
$1 as excess subsistence on February 1. 








(A-26082) 
COMPENSATION—AUTOMATIC INCREASE—CUSTOMS SERVIC 
EMPLOYEES ; 


The 1, 2, 3, and 4 years’ satisfactory service required to entitle customs clerks 
to placement in automatic salary grades as of July 1, 1928, and to automatic 
promotion thereafter under the act of May 29, 1928, 45 Stat. 955, must be 
continuous and immediately preceding the placement or promotion, and 
there may not be included time served as a clerk in some other branch of 
the Government, such as a postal clerk, or as a customs inspector. 


Decision by Comptroller General McCarl, February 27, 1929: 

In connection with the audit of the July, 1928, accounts of the 
collector of customs, Anthony Czarnecki, Chicago, Ill., there is for 
determination whether the initial salary rate of $2,100 per annum 
paid Frank G. Toren, clerk, effective July 1, 1928, is legal and 
proper, his salary therefore having been at the rate of $1,860 per 
annum. 

Upon request from this office there was furnished under date of 
January 24, 1929, a certificate showing the number of years’ satisfac- 
tory service of the customs clerks who were shown to have been 
given automatic increases in salary effective July 1, 1928, under 
the act of May 29, 1928, 45 Stat. 955. With respect to Frank G. 
Toren, it is stated in the certificate that— 


Frank G. Toren served as clerk in the post office from Feb. 11, 1905, to 
August’ 8, 1907; and as inspector in the Customs Service at Chicago from 
August 8, 1907, to July 1, 1920, and was reinstated Dec. 5, 1925. 


It is understood the reinstatement on December 5, 1925, was ag 
a clerk in the Customs Service. 
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The act of May 29, 1928, supra, provides as follows: 


That the following annual rates of compensation are hereby established 
for the employees in the Customs Service hereinafter specified : 
= . * * * + . 


(c) Clerks, entrance salary, $1,700; clerks having ove year’s satisfactory 
service, $1,800; clerks having two years’ satisfactory service, $1,900; clerks 
having three years’ satisfactory service, $2,000; clerks having four years’ 
satisfactory service, $2,100; thereafter promotion of clerks to higher rates 
of compensation shall be in accordance with existing law. 

- a *~ * a - . 


Sec. 2. All new appointments of employees specified in section 1 shall be 
made at the minimum rate of the appropriate salary range. 


The case presents for consideration and decision three questions 
under the controlling statute, as follows: (1) Whether the 1, 2, 
8, and 4 years’ satisfactory service must have been continuous to en- 
title customs clerks to the respective salary grades fixed by the law; 
(2) whether service as a postal clerk may be included in computing 
longevity placement in the automatic salary grades of customs clerks 
effective July 1, 1928, or for automatic promotion thereafter; and 
(3) whether service as customs inspector may be included in com- 
puting such longevity of customs clerks. 

(1) Under a similar statute governing automatic promotion of 
railway postal clerks, act of June 5, 1920, 41 Stat. 1050, 1053 (see also 
act of February 28, 1925, 43 Stat. 1062), it was held, in decision of 
November 29, 1922, 2 Comp. Gen. 363, as follows (quoting, in part, 
from, the syllabus) : 


The one year’s satisfactory service required to entitle railway postal clerks 
to automatic promotion under the act of June 5, 1920, 41 Stat. 1050, 1053, 
must be continuous and immediately precede the promotion, * * *. 


Also, in decision dated February 21, 1922, 1 Comp. Gen. 444, 
wherein was cited 1 id. 340, and 24 Conan. Dee. 356, it was held as 
follows (quoting from the syllabus) : 


A substitute railway postal clerk who becomes completely separated from 
the service during the first calendar year of his service as such and who is 
thereafter reinstated will not be entitled to receive the pay of a substitute of 
grade two until after one full calendar year’s service after reinstatement. 

The instant case is analogous and question (1) as above stated is 
answered in the affirmative. 

(2) In decision of September 29, 1928, 8 Comp. Gen. 152, 153, 
wherein was considered the Customs Service act of May 29, 1928, it 
was held that transfers from some other branch of the Government 
service should be considered as “new appointments” within the 
meaning of section 2 of the act, and that employees so transferred 
should be paid initially at the minimum salary rate provided for 
each class of positions specified in the act. It follows, therefore, 
that prior clerical service in some other branch of the Government, 
such as a postal clerk, could not be included in computing longevity 
of customs clerks for placement as of July 1, 1928, or for automatic 
promotion thereafter. See, generally, 4 Comp. Gen. 495, as to re- 
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instatements in different positions constituting, in effect, “new ap- 
pointments ” under the classification act of 1923, and article 1308, 
Customs Regulations, 1923, limiting reinstatements in the Customs 
Service to “ within a period not exceeding five years from their sep- 
aration from the service under the provisions of Rule IX of the civil- 
service rules, as amended.” See, also, what was stated with respect 
to railway postal clerks in decision of October 28, 1927, 7 Comp. 
Gen. 295, 297. Accordingly, even if the service performed by ‘Toren 
as a postal clerk and as a customs clerk had been continuous, ques- 
tion (2) would be answered in the negative. 

(3) The decision of September 29, 1928, supra, held, also, that 
transfers from some other branch of the Customs Service to any of 
the classes of positions specified in the act of May 29, 1928, should 
be considered as “ new appointments ” within the meaning of section 
2 thereof. What has been stated in the answer to question (2) is 
equally applicable in answering this question. Accordingly, even 
if the service performed by Toren as customs inspector and customs 
clerk had been continuous, question (3) would be answered in the 
negative. 

On July 1, 1928, Frank G. Toren was entitled to count as longevity 
under the provisions of the act of May 29, 1928, only the service as 
customs clerk from December 5, 1925, to and including June 30, 1928. 
which is more than two years’ and less than three years’ service. 
Therefore, his salary rate from July 1, 1928, to December 4, 1928, in- 
clusive, should have been $1,900 per annum, and thereafter $2,000 
per annum. Credit for an amount representing the difference be- 
tween those rates and the rate paid, $2,100 per annum, will be dis- 
allowed in the accounts of the collector. The employee’s salary 
should be adjusted accordingly. 

In this connection attention is invited to the following from de- 
cision of June 16, 1927, 6 Comp. Gen, 826, 827: 


* * * It may be stated in this connection that the interests of the Govern- 
ment and the others concerned would be best served if doubtful questions of 
law involving expenditures of public funds under new statutes were submitted 
to this office as soon as possible after the passage of the act and in advance 
of any expenditures thereunder. 


(A-26155) 


TRAVELING EXPENSES—MILEAGE—ARMY OFFICER TRAVELING 
BY COMMERCIAL AIRPLANE 


The act of July 11, 1919, 41 Stat. 109, authorizing reimbursement to officers 
of the Army traveling on duty without troops by air not exceeding $8 per 
day is applicable only to travel in Government-owned airplanes. 

An officer of the Army traveling in foreign countries who is directed by the 
Secretary of War to utilize commercial airplanes in the performance of 
the particular duty assigned is entitled to reimbursement of the actual and 
necessary expenses not exceeding $7 per day and the cost of transporta- 
tion by commercial airplane, payable under the appropriation applicable 
to his travel. 
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An officer of the Army ordered to travel from point to point in the United States 
and entitled to mileage under section 12 of the act of June 10, 1922, 42 
Stat. 631, as amended by the act of June 1, 1926, 44 Stat. 680, may not be 
furnished transportation requests for travel by commercial airplane, the 
officer being entitled to 8 cents per mile, the cost of extraordinary means 
of transportation being payable by him. 


Comptroller General McCarl to the Secretary of War, February 27, 1929: 


There has been received your letter of February 15, 1929, as 
follows: 


It is contemplated sending the assistant military attaché for air, American 
embassy, London, England, to various points in Egypt, Palestine, and Mesopo- 
tamia, for the purpose of studying the installations and operations of com- 
mercial flying activities, and observing the activities of the Royal Air Force 
now in active operations against native tribes. The proposed journey would 
be from London to Cairo, via train across France, aud by boat across the 
Mediterranean, and from Cairo to Bagdad and Basra, and return to Cairo by 
air over Imperial Airways. 

In order that this mission may be accomplished, it is necessary that the 
journey from Cairo to the points named in Palestine and Mesopotamia, and 
return be by air. Imperial Airways is a commercial organization, and it 
would be necessary to purchase transportation for the travel over its lines. 
The question therefore arises as to whether or not appropriations from which 
railroad and steamship fares are usually paid, “ Mileage of the Army,” “ Army 
Transportation,” and “Air Corps, Army,” are available for the procurement 
of fares over commercial air lines. Under the act of July 11, 1919 (41 Stat. 
109) actual and necessary expenses, at not to exceed $8.00 per day, may be 
paid to officers when traveling by air, but it would appear that this act con- 
templates reimbursememt for subsistence and incidental expenses, and was not 
intended to include the cost of the fare over a commercial line. 

This question does not appear to have been discussed or decided by your 
office for the reason that heretofore travel by air by Army personnel has been 
by aircraft owned by the Government. It is therefore requested that I be 
advised whether or not the apprupriations named above are available for the 
procurement of fares over commercial air lines in cases where travel by air 
over such lines is necessary for the accomplishment of a mission. 


The decisions of the accounting officers which made necessary the 
act of July 11, 1919, 41 Stat. 109, are quoted and discussed in 8 
Comp. Gen. 225. At the time of the passage of this act, except 
for sea travel, officers of the Army were entitled only to mileage 
for travel on duty without troops (except with respect to travel 
in connection with certain specified duties not here material); the 
act is so drawn as to be inclusive of all expenses incurred; and it 
has been held that the limit of $8 per day is inclusive of cost of 
taxi fare or boat fare from landing field or harbor to city, as well 
as street-car fare, etc. The statute was obviously intended to be 
applicable only to cases where officers were traveling in Govern- 
ment-owned airplanes and has no application to travel in com- 
mercial airplanes, for at the time of its enactment few, if any, com- 
mercial airplane lines were in operation. 

Under section 12 of the act of June 10, 1922, 42 Stat. 631, as 
amended, 44 Stat. 680, if an officer traveling in the United States 
and entitled under that section to mileage should travel by com- 
mercial airplane, he would be entitled to reimbursement only at the 
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rate of 8 cents per mile and the authority for furnishing trans- 
portation requests, act of June 12, 1906, 34 Stat. 246, is not applicable 
to extraordinary means of transportation, 20 Comp. Dec. 485. 

Section 12 of the act of June 10, 1922, as amended by the act 
of June 1, 1926, 44 Stat. 680, provides: 


* * * Actual expenses only shall be paid for travel under orders in 
Alaska and outside the limits of the United States in North America. Unless 
otherwise expressly provided by law, no officer of the services mentioned in 
the title of this act shall be allowed or paid any sum in excess of expenses 
actually incurred for subsistence while traveling on duty away from his 
designated post of duty, nor any sum for such expenses actually incurred in 
excess of $7 per day. The heads of the executive departments concerned are 
authorized to prescribe per diem rates of allowances, not exceeding $6, in lieu 
of subsistence to officers traveling on official business and away from their 
designated posts of duty. 


The travel here in question is outside the limits of the United 
States in North America. If you shall determine that the proper 
performance of the duties assigned an officer of the Army requires 
his travel in a foreign country by commercial airplane and that 
fact is certified on the voucher, reimbursement for the cost of such 
transportation may be made under the appropriation applicable to 
the travel of the officer in foreign countries. Your question is 
answered accordingly. 


(A-26085) 
LEAVES OF ABSENCE—ACCRUED—NAVAL STATION EMPLOYEES 


In the absence of specific statutory authority therefor, annual leave earned 
by a civilian employee of the Navy Department on duty at a station out- 
side the continental limits of the United States, under the provision of the 
act of August 29, 1916, 39 Stat. 557, may not be granted subsequent to 
separation from the service, nor may such employee be paid for leave 
accrued but not granted prior to separation from the service. 


Decision by Comptroller General McCarl, February 28, 1929: 
Willie Lewis, requested January 26, 1929, review of settlement 
No. 0225394, dated December 14, 1928, wherein was disallowed his | 
claim for pay for 120 days’ annual leave alleged to have accrued in 
his favor prior to his separation from the service of the Marine 
Corps, United States naval station, St. Thomas, Virgin Islands, 
March 31, 1928. 
It appears that the claimant, an American citizen, was employed 
as foreman carpenter in charge of construction work at headquar- 
ters, United States Marine Corps, St. Thomas, Virgin Islands, from 
May 11, 1917, to March 31, 1928, when he resigned to seek better 
employment outside the Government service. 
On May 21, 1928, he advised this office that under date of March 
15, 1928, he had addressed a letter to the commanding officer, United 
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States Marine Battalion, St. Thomas, Virgin Islands, through offi- 
cial channels, as follows: 


1. It is requested that I be granted one hundred and twenty days’ leave of 
absence (accumulative) with pay to take effect 1 April, 1928, and that at the 
expiration of such leave my resignation be accepted. 

2. I have been employed in the United States Marine Corps since May 11th, 
1917 and have had up to date seventy-five days’ leave of absence with pay. 

3. It is regretted that I am forced to sever my connections with your depart: 
ment through having to seek a better living and I take this opportunity to 
thank all officers and Marine Corps personnel at these barracks for all they 
have done to make my duties pleasant. 


He concluded his letter to this office with the statement that the 
leave had been refused—* even the 30 days’ annual leave,” and re- 
quested that the matter be taken up with the officials at the post so 
that he may be fairly dealt with after such long and faithful service. 

This office referred the claimant’s letter to the headquarters, United 
States Marine Corps, on June 14, 1928, for administrative examina- 
tion and report. 

On June 26, 1928, the post quartermaster, marine barracks, St. 
Thomas, Virgin Islands, reported as follows: 


8. Mr. Lewis’ letter of 15 March, 1928 (Exhibit A), was not referred to this 
office and consequently this is the first time this case has been before this office 
for consideration. 

4. During Lewis’ services at this post he was a per diem employee and not 
under the classified civil service. If such employees are, as stated by Mr. 
Lewis, entitled to cumulative leave, it is believed that his claim (he having had 
only 75 days’ leave from May 11, 1917, to March 31, 1928) is a just one. 

5. Mr. Lewis has not been paid by this office subsequent to March 31, 1928, 
and has not and will not be paid any portion of the amount claimed due him 
on account of cumulative leave. 


Under date of October 25, 1928, the Secretary of the Navy reported 
with reference to the matter as follows: 


2. It appears from the attached correspondence that Lewis has been granted 
the following leave of absence with pay during the period May 11, 1917, to 
March 31, 1928: 

May 26, 1925, to June 11, 1925, inclusive. 
Dec. 3, 1926, to Jan. 2, 1927, inclusive 
July 1, 1927, to July 31, 1927, inclusive 


4. During the last four service years of his employment from May 11, 1924, 
to March 31, 1928, he accrued 117 days’ leave of obsence, of which he was 
granted 604 days. He had, therefore, accrued and due him at the time of 
his separation from the service 56 4 days’ leave with pay, which was not 
granted him. 

5. The above-mentioned leave can not now be granted by the department, as 
Lewis has been separated from the service. However, it is recommended that 
he be paid by the General Accounting Office for the 5@4 days’ leave at the 
rate of $4.00 per diem, the pay he was receiving as a shipwright at the time 
of his separation. 


The leave law applicable in this case is the provision in the act 
of August 29, 1916, 39 Stat. 557, relative to civilian employees of the 
Navy Department on duty at stations outside the continental limits 
of the United States. While said law provides for cumulative 
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leave under certain circumstances, it contains no provision for pay 
for leave not granted and taken prior to date of separation from the 
service. 

In order to be entitled to pay for accrued leave an employee must 
be granted such leave prior to his separation from the service. 

It is clear that the claimant in this case was not granted the 
leave for which he claims pay prior to his separation from the 
service. In the absence of specific statutory authority therefor 
leave may not be granted subsequent to separation from the service, 
nor may an employee be paid for leave accrued but not granted 
prior to separation from the service. See decisions of August 17, 
1925, review 5017; February 26, 1926, A-12799. Harrison v. United 
States, 26 Ct. Cls. 260. 

Upon review the disallowance must be and is sustained. 


(A-26047) 
PAY—RETIRED—ARMY ENLISTED MAN 


The United States Guards, National Army, established by War Department 
General Order No. 162, December 22, 1917, under section 2 of the act of 
May 18, 1917, 40 Stat. 76, was a part of the Army of the United States. 

A retired enlisted man of the Army, retired prior to July 1, 1922, who served 
honorably as a commissioned officer of the United States Guards at some 
time between April 6, 1917, and November 11, 1918, is entitled under the 
provisions of the act of June 4, 1920, 41 Stat. 786, as amplified by section 
8 of the act of June 6, 1924, 43 Stat. 472, and the act of May 8, 1926, 44 
Stat. 417, to receive the pay provided by law for retired warrant officers of 
equal length of servite retired subsequent to June 30, 1922. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 

March 2, 1929: 

There has been received your letter of February 5, 1929, transmit- 
ting pay-roll voucher in favor of Robert M. Travis, sergeant, United 
States Army, retired, covering difference in retired pay of sergeant, 
grade 4, and retired pay of warrant officer after 20 years’ service, for 
the period from July 1, 1926, to January 31, 1929, amounting to 
$2,243.78, and requesting decision as to whether payment of same is 
authorized. 

You state the records show that Travis was retired as sergeant 
May 12, 1916, and that he was commissioned a first lieutenant, United 
States Guards, October 3, 1918, and was honorably discharged a first 
lieutenant December 6, 1918. The records of this office show that he 
accepted the said appointment October 30, 1918, was assigned for duty 
with Forty-first Battalion, United States Guards, Camp Greene, 
Charlotte, N. C., and reported for duty therewith November 6, 1918. 
Retired enlisted men of the Army, retired prior to July 1, 1922, who 
served honorably as commissioned officers of the United States Army 
at some time between April 6, 1917, and November 11, 1918, are en- 
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titled under the provisions of the act of June 4, 1920, 41 Stat. 786, as 
amplified by section 8 of the act of June 6, 1924, 43 Stat. 472, to 
receive the pay provided by law for retired warrant officers of equal 
length of service retired prior to that date. (6 Comp. Gen. 226.) 
Such retired enlisted men are entitled under the provisions of the 
act of May 8, 1926, 44 Stat. 417, to receive the pay provided by law 
for retired warrant officers of equal length of service retired subse- 


quent to June 30, 1922. (59 MS. Comp. Gen. 697, A-14623, July 20, 
1926.) 
Apparently, the question about which you are in doubt is whether 


an officer of the United States Guards was an officer of the United 
States Army. 


The United States Guards was established by War Department 
General Order No. 162, December 22, 1917, which in part provided: 


1. Under authority conferred by section 2 of the act of Congress “To author- 
ize the President to increase temporarily the Military Hstablishment of the 
United States,” approved May 18, 1917, the President directs that there be 
organized for the period of the existing emergency, the enlisted strength being 
raised and maintained by voluntary enlistment and draft not to exceed 25,000 
men, United States Guards, National Army. 

” ae * * em . 
7. Officers for these United States Guards will be provided as authorized by 


the third paragraph of section 1 and section 9 of the act of Congress approved 
May 18, 1917. 


The United States Guards was a part of the Army of the United 
States as defined in section 1 of the act of June 3, 1916, 39 Stat. 166. 
See, also, War Department General Order No. 78, August 7, 1918. 
Payment of the voucher, if otherwise correct; is authorized. 


(A-26188) 


REGISTER OF WILLS OF THE DISTRICT OF COLUMBIA—FEES FROM 
ESTATES OF VETERANS’ BUREAU BENEFICIARIES 


Section 21 of the World War veterans’ act, as amended, permitting the Director 
of the United States Veterans’ Bureau to authorize payment by the United 
States of court costs and other expenses incident to the appointment of 
guardians or probate matters involving estates of beneficiaries, does not 
give him discretion or authority to determine whether the register of wills 
of the District of Columbia is authorized to charge and collect fees for 
services so rendered, but only to determine whether such fees shall be 
paid from the estate involved or from appropriated funds of the Veterans’ 
Bureau. To that extent, it removes the prohibition in section 177 of the 
Code of the District of Columbia against the payment of such fees and 
costs by the United States. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
March 6, 1929: 


There has been received your letter of February 14, 1929, as 
follows: 


A discussion has arisen between this bureau and the register of wills of the 
District of Columbia, concerning the payment of court costs incident to the 
appointment of guardians for bureau beneficiaries, 
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Section 21 (2) of the World War veterans’ act as amended May 29, 1928, pro- 
vides in part as follows: 

“Authority is hereby granted for the payment of any court or other expenses 
incident to any investigation or court proceedings for the appointment of any 
guardian, curator, conservator, or other person legally vested with the care of 
the claimant or his estate or the removal of such fiduciary and appointment of 
another, and of expenses in connection with the administration of such estates 
by such fiduciaries, when such payment is authorized by the director.” 

The annual appropriation act for this bureau makes appropriate provision 
for the payment of such costs. 

Pursuant to the authority vested in him by section 21 (2), supra, and sec- 
tion 5 of the World War veterans’ act, 1924, to make rules and regulations, not 
inconsistent with the provisions of that act, which are necessary or appropriate 
to carry out its purposes, the director has promulgated instructions in the 
form of Supplement No. 1 of General Order 360, paragraph Q 8 of which 
delegates to the regional attorney the power to authorize the incurrence of 
court and other expenses in all cases of original appointments of guardians 
for the purpose of receiving benefits payable on account of incompetent veterans, 
end, under certain conditions, delegates to the regional attorneys, with the 
spproval of the general counsel, the power to authorize the incurrence of 
expenses of original appointments of guardians to receive payments of bene- 
fits payable on account of minor and incompetent dependents of veterans. 
This supplement, in paragraph Q 11, authorizes the incurrence of expenses 
incident to the removal of guardians and the appointment of substitutionary 
guardians under the conditions therein provided. The regional attorneys, 
acting in accordance with the authority therein contained, proceed to auth- 
orize the incurrence of such expenses. A copy of Supplement No. 1 is inclosed. 

The question involved is whether or not after the bureau has authorized 
the incurrence of court costs in such cases in the District of Columbia, such 
expenses may be paid by it in view of the prohibition contained in section 177 
of the Code of Laws for the District of Columbia against the payment of costs 
and fees by agencies of the Federal Government, for services rendered by the 
clerk and the register of wills. This section reads as follows: 

“Seo. 177. Costs PAYABLE IMMEDIATELY.—AIll costs and fees for services 
rendered by the clerk and the register of wills and chargeable to others than 
the United States shall be payable in advance and shall be collected by such 
rules and regulations, not incompatible with law, as may be prescribed by the 
court, but shall in no case be paid by the United States. The District of 
Columbia shall not be required to pay fees to the clerk of the court of appeals 
of the District, or to the marshal of the District, and shall be entitled to the 
services of said marshal in the service of all civil process.” 

The register of wills has taken the position that his office is self-sustaining 
and therefore must collect court costs in every case of this character and that 
if such costs are not paid by the bureau they will be charged against the 
estate of the ward in spite of the provisions of section aI-(2), supra, which 
authorize the payment of such costs by the bureau. *3,? 

* * 

It iedana appear that in ‘tse of the authority seston in sections 5 and 21(2) 
of the World War veterans’ act, as amended, the United States, rather than 
the estates of bureau beneficiaries, must assume the costs of such appoint- 
ments incurred in accordance with the provisions of Supplement No. 1, supra, 
but that the exemption of Federal Government-agencies from the payment of 
court costs and fees provided for in section 177 of the District of Columbia 
Code extends to the United States Veterans’ Bureau and effectively prevents 
the bureau from making payment of court costs and fees in such cases to the 
register of wills and also prevents the bureau from making reimbursement if 
such costs are paid out of the estates of such beneficiaries. The general rule 
is that where there is a general and a special statute dealing with the same 
subject, the special will prevail over the general statute to the extent that the 
two are repugnant. Where the special statute is later, it will be regarded as 
an exception to, or qualification of, the prior general one; and where the 
general act is later, the special will be construed as remaining an exception 
to its terms, unless it is repealed in express words or by necessary implication. 
In the case of United States v. Mills (11 D. C. App. 500, 509), it was stated 
that “in no case can this rule be more appropriately applied than to the 
legislation of Congress for the District of Columbia as distinguished from its 
legislation for the Federal Union.” The general statute in this case, being 
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section 21(2) of the World War veterans’ act, as amended, does not in express 
terms repeal the provision in the special statute, section 177 of the District of 
Columbia Code, and does not, it is believed, repeal it by necessary implication. 
If this interpretation is correct the register of wills is legally barred by the 
above-mentioned provision in section 177 of the District Code from collecting 


such costs and fees, the intent of Congress being that his office must bear 
such expenses. 


Your decision is respectfully requested whether or not in view of the above- 
mentioned provision in section 177 of the District of Columbia Code the 
bureau may pay such costs and fees to the register of wills, and if not, may 


make reimbursement therefor if paid in the first instance out of the estates of 
bureau beneficiaries. 


Section 177 of the District of Columbia Code has been in force 
since 1901. See act of March 3, 1901, 31 Stat. 1219. The provision 
quoted in your submission from section 21 of the World War vet- 
erans’ act was inserted in that act by the amendment of July 2, 1926, 
44 Stat. 792. Prior to the amendment of July 2, 1926, there was no 
provision authorizing the United States to assume the costs of pro- 
bate or administration of an estate, or appointment of guardians, in 
these cases, and where such action was necessary, any expenses in- 
volved were chargeable to the estate. Therefore, it may be assumed 
that the prohibition in section 177 of the District of Columbia Code, 
against the payment of costs and fees by the United States, was not 
intended to apply to such cases, and relates only to costs and fees 
involved in the initiation of suits or other proceedings by the United 
States in its sovereign capacity. See Brown v. Macfarland, 21 App. 
D. C. 412. 

The provision quoted from section 21 of the World War veterans’ 
act does not require that court costs or other expenses be assumed by 
the United States in all cases of veterans’ estates, but vests in the 
Director of the Veterans’ Bureau discretion to determine when such 
costs or expenses shall be paid by the United States. By General 
Order No. 360 of October 2, 1928, you promulgated regulations speci- 
fying conditions under which court costs and expenses incident to 
the appointment of guardians, etc., are to be paid by your bureau, 
and it appears to be your contention that when, under the regulations 
so promulgated, such expenses are otherwise to be paid by your 
bureau in the District of Columbia no payment to the register of 
wills, who is, also, clerk of the Supreme Court of the District of 
Columbia when sitting as the probate court, is authorized. While 
section 5 of the World War veterans’ act vests in you authority to 
make such rules and regulations as may be necessary to carry out 
the provisions of that act, the authority so to do does not authorize 
you to make rules and regulations to govern the conduct of business 
by the office of the register of wills or the probate court. The discre- 
tion vested in you as Director of the Veterans’ Bureau by sections 5 
and 21 of the World War veterans’ act is discretion to determine 
whether the costs and other expenses so authorized shall be paid from 
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funds appropriated for that purpose in the Veterans’ Bureau appro- 
priations or left to be paid from the estate, and is not discretion to 
determine whether the register of wills or the probate court shall or 
shall not receive the fees otherwise properly chargeable by them. 

Under well established rules of statutory construction, where two 
legislative acts are repugnant to or in conflict with each other, the 
one last passed, being the last expression of the legislative will, must 
govern. The amendment to section 21 of the World War veterans’ 
act, being subsequent to the enactment of the District Code and, to a 
certain extent, inconsistent therewith, creates an exception to section 
177 of the District Code and removes the prohibition against the pay- 
‘ment of costs by the United States when, in the exercise of your 
discretion, you determine that such costs should be paid by the United 
States rather than by the estate. 

In cases in which the fees and costs are paid out of the estate prior 
to the exercise of your discretion in the matter, there would appear 
to be no objection to reimbursing the estate for such payments should 
you authorize the same either specifically or by general regulation. 


(A-25972) 
CHECKS—OUTSTANDING LIABILITIES 


When the proceeds of an outstanding Government check covering allotment and 
allowance have been covered into “ Outstanding Liabilities” under section 
306, Revised Statutes, there is no authority of law for the restoring of the 
amount thereof to the credit of the appropriation or appropriations from 
which originally drawn until the check has been presented by the bona fide 
holder of the same or until a bond of indemnity has been furnished by the 
person claiming the proceeds thereof. 


Vomptroller General McCarl to the Secretary of the Treasury, March 8, 1929: 

There has been received by your direction letter from the Assistant 
Chief of the Division of Bookkeeping and Warrants of the Treasury 
Department, dated January 29, 1929, as follows: 


Herewith is inclosed for your consideration, copy of a letter dated January 11, 
1929, from the Assistant Director of the U. S. Veterans’ Bureau, relative to 
check No. 19482579, drawn May 1, 1919, by C. C. Vargas, disbursing clerk, 
symbol 11555, in favor of Alice Toombs, for $20.00, which check is unpaid and 
its amount has been credited to “ Outstanding Liabilities,” only $3.50 of which 
is due the payee who presumably does not care to give a bond of indemnity in 
order to obtain payment, and inquiring whether the entire amount may be re- 
paid, upon a settlement, to the credit of the appropriations from which the 
check was originally drawn. 

In this connection, it may be stated that the department does not consider it 
to be good practice for a portion of a check, the amount of which has been 
eredited to “ Outstanding Liabilities,” to be paid upon a settlement unless at 
the same time the entire amount of the check is similarly disposed of. As the 
settlement and adjustment of such matters is with your office, and as other and 
similar questions are likely to arise, an expression of your views on the subject 
would be appreciated, 


o 
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Section 306, Revised Statutes, as amended by the act of May 29, 
1920, 41 Stat. 654, provides that when checks issued by the Treas- 
urer of the United States or any disbursing officer of the Government 
upon the Treasury or any Government depositary have remained 
outstanding and unpaid for three fiscal years or more the amount 
thereof shall be covered into the Treasury and “carried to the credit 
of the parties in whose favorsuch * * * checks were respectively 
issued, or to the persons who are entitled to receive pay therefor, and 
into an appropriation account to be denominated ‘outstanding lia- 
bilities.’” When the proceeds of any such check have been so dis- 
posed of section 308, Revised Statutes, provides that the payee or 
bona fide holder of such check “shall on presenting the same to the 
proper officer of the Treasury, be entitled to have it paid” through 
the procedure of settlement of an account and the issuing of a war- 
rant. If the check is available the procedure is simple and payment 
of the proceeds thereof may be obtained by the payee upon the mere 
production of the unindorsed check, or by another person upon proper 
showing of bona fide ownership. 

When the check is lost or the presentation otherwise is impossible, 
no remedy is provided under section 308, and in such cases it has 
been held that the matter should be treated the same as any other 
case of a check lost, stolen, or destroyed, and payment made only 
after the execution of a surety bond to indemnify the United States, 
as provided by section 3648, Revised Statutes, and regulations made 
in pursuance thereof, decision January 2, 1926 (A-11066), except 
in unusual cases in which the nonproduction of a Treasury draft is 
sufficiently accounted for by proof that it was stolen and has not 
been heard of for a number of years, in which event payment may 
be made under section 308 without bond of indemnity. Wayne v. 
United States, 26 Ct. Cls. 274. 

The transferring of amounts of checks to the appropriation ac- 
count “ Qutstanding Liabilities” under section 306, Revised Stat- 
utes, and the provisions of section 308 may be regarded as creating 
a trust to which full force and efficacy should ordinarily be given; 
United States v. Wardwell, 172 U. S. 52; although, like other trans- 
actions creating trusts, it may be rescinded for fraud, and an act 
repealing the appropriation from which the check was originally 
drawn may operate as a disavowal of the trust. Russell v. United 
States, 37 Ct. Cls. 118; 7 Comp. Dec. 130. But unless some such 
conditions exist the amounts in the appropriation account “ Out: 
standing Liabilities” are held in trust as provided in section 306, 
Revised Statutes, for either the payee of the check or the bona fide 
owner of the same. (1 Comp. Gen. 215.) When the check is not 
presented it can not be determined whether or not it has been ne- 
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gotiated or otherwise disposed of by the payee thereof, and the 
taking of any action in connection with the disposition of the pro- 
ceeds of any such check prior to the ascertaining of such material 
facts clearly would be improper. 

Furthermore, in cases involving checks for allotment and allow- 
ance issued by the Veterans’ Bureau there are, also, for considera- 
tion the provisions of section 17 of the act of August 9, 1921, 42 
Stat. 153, which read: 


* * * That whenever an award of allotment or allowance, or both, cover- 


ing any period has been paid to, or on behalf of, a person designated by the 
enlisted man as beneficiary of his allotment, no recovery of the allotments paid 
in such cases shall hereafter be made for any reason whatsoever; and no 
recovery of the allowances paid in such cases shall hereafter be made for any 
reason whatsoever except where it is shown that the person receiving the allow- 
ance does not bear the relationship to the enlisted man which is required by the 
war-risk insurance act, and except, also, in cases of manifest fraud. 


In a discussion of this section and its application to cases in which 


‘ checks the proceeds of which have been disposed of, under section 
306, Revised Statutes, it was stated in 1 Comp. Gen. 146: 


In addition to deciding these two specific cases the submission includes a 
general decision to the effect that where a check correctly issued for an amount 
lawfully due on an allotment and allowance has been lost, claim for the amount 
thereof must be allowed in full, notwithstanding an overbalance and payment 
of some other installment of the allotment and allowance; section 17 of the act 
of August 9, 1921, hereinbefore quoted being a bar to recovery of such over- 
allowance and payment. This decision is approved. 

The submission also includes a general decision that the existing practice in 
the matter of carrying the amount of checks which have been outstanding more 
than three years to “ Outstanding Liabilities” should be so modified as to 
require that all such cases be submitted to the proper auditing division or sec- 
tion of the General Accounting Office for such action as each case may require. 
The purpose of such change is stated to be to afford the auditing division or 
section opportunity to examine into and determine the facts, and make recom- 
mendation accordingly. If it is determined that there is a legal offset against 
any amount about to be carried to outstanding liabilities it is proposed to 
deduct the said offset and cover it into the Treasury, and carry only the re- 
mainder to outstanding liabilities. 

Section 806, Revised Statutes, requires the Treasurer of the United States 
at the close of each fiscal year to deposit in the Treasury all amounts of moneys 
that are represented by checks which have been outstanding more than three 
years, and provides that amounts so deposited shall be covered into “ Out- 
standing Liabilities.” I can find no authority of law for an audit of these 
amounts before they are covered in, or in advance of any after claim of them 
by the payee, or bona fide holder of the check. If less than the amount of the 
outstanding check should be covered into “ Outstanding Liabilities” the amount 
covered would be insufficient to pay the check if claim is made by a bona fide 
holder against whom no offset can lawfully be charged. Only in case a claim 
for an amount deposited to “ Outstanding Liabilities” is made by a payee or 
bona fide holder is it necessary to adjudicate the right of any person to receive 
an amount so covered. If at the time of any such settlement it shall appear 
that the claimant for any reason is not entitled to the full amount standing 
in the outstanding liability account, the right of such claimant may then be 
determined and settled, and if it is found to be necessary and lawful that 
part only of the amount shall be paid to the claimant, the remainder may be 
turned into the general fund of the Treasury. 


It has been held that the deposit to “ Outstanding Liabilities ” of 
an allotment and allowance check does not constitute actual payment 
to the person designated by an enlisted man as beneficiary of his 
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allotment, under section 17 of the act of 1921, swpra (decision of April 
27, 1928, A-22375), and, also, that when an allotment and allowance 
check is deposited into “ Outstanding Liabilities” the same can not 
thereafter be split and paid in part to the allottee and part to the 
allottor but that the entire proceeds should be paid to the allottee. 
Decision of September 11, 1924, A-4140. But in all such cases in 
which- the check is not presented the facts in connection therewith 
must be ascertained before any action may be taken to dispose of its 
proceeds held in “ Outstanding Liabilities.” 

The reason or basis for the Veterans’ Bureau’s proposal in this case 
to restore to the appropriations from which originally drawn the full 
amount of the check here in question is not apparent. There is no 
authority of law for the taking of such action, and there is no author- 
ity for the disposition of any part of the proceeds of such a check 
until the check has been presented, or explanations as to its where- 
abouts and a bond of indemnity have been furnished by the person 
claiming ownership. The proposed procedure, the reason for which 
is not shown, is not only improper in that it violates the trust under 
which the funds are held but is in direct contravention to the provi- 
sions of section 307, Revised Statutes, as amended by the act of July 
81, 1894, 28 Stat. 210, that all such moneys in “ Outstanding Liabil- 
ities ” “ shall remain as a permanent appropriation for the redemption 
and payment of all such outstanding and unpaid certificates, drafts, 
and checks.” 

Accordingly, I have to advise that the action proposed by the 
Assistant Director of the United States Veterans’ Bureau is not 
authorized. 

In this connection your attention is invited to attached copy of let- 
ter of even date to the Director of the United States Veterans’ Bureau 
in which he is advised that when, in such cases, it is found that the 
payee of an outstanding check the proceeds of which have been cov- 
ered into “ Outstanding Liabilities” is indebted to the United States, 
the matter be reported to this office and to the Treasury for proper 
notation on the records and for consideration when a claim for the 
proceeds of the check may be submitted for settlement. 


(A-25284) 
IMMIGRATION VISAS—REFUND OF FEES 


The $1 fee for executing an application for a nonquota immigration visa and 
the $9 fee for issuing the visa collected by a United States consular officer 
from an alien under the provisions of sections 2(h) and 7(h) of the immi- 
gration act of May 26, 1924, 43 Stat. 153, may be refunded, upon the showing 
that the said sums were paid because of an erroneous demand made upon 


~. ig by United States immigration officers. 5 Comp. Gen. 306 distin- 
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Comptroller General McCarl to the Secretary of State, March 9, 1929: 


I have your letter of December 19, 1928 (FA 811.11101 Robinson, 
Frederick Oran) as follows: 


The department refers to your communication of December 5, 1928, No. 
A-25284, in which you authorized a refund of $9.00 to Richard B. Robinson, 
157 Tremont Avenue, Kenmore, New York, which sum was collected from him 
by the American consul at Niagara Falls, Canada, for a nonquota immigration 
visa for his minor son, because of the erroneous demand upon him by the 
American immigration officers at Buffalo (not Niagara Falls), New York. 

Section 2 of the act of June 4, 1920 (41 Stat. 750) reads as follows: 

“From and after the first day of July, 1920, there shall be collected and 
paid into the Treasury of the United States quarterly a fee of one dollar for 
executing each application of an alien for a visa and nine dollars for each visa 
of the passport of an alien: * * *.” 

The Comptroller General's attention is directed to the fact that the consul 
at Niagara Falls also collected from Mr. Robinson the fee of $1.00 prescribed 
by the section of the law above cited for the execution of a visa application 
for his minor son as well as the $9.00 prescribed by the same act for the 
issuance of a visa. 

Since both the $1.00 and $9.00 fees were collected by the consul because of 
the same erroneous demand upon Mr. Robinson by the American immigration 
efficials at Buffalo, New York, for a nonquota immigration visa for his minor 
son, the case is again referred to you for decision as to whether it would be 
proper to refund both of the fees which were collected through the fault of 
the immigration officials at Buffalo. 


It appears that the fees in question were collected for an immi- 
gration visa, $9 for the visa and $1 for the application, under sec- 
tions 2(h) and 7(h) of the immigration act of 1924, 43 Stat. 153, 


and not for the application for a visa and the visa of the passport of 
an alien under section 2 of the act of June 4, 1920, 41 Stat. 750. 
However, the same principles would appear applicable, so far as the 
refund of such fees is concerned, as though the fees had been collected 
under section 2 of the act of June 4, 1920. 

No distinction as to the disposition of fees is made or indicated 
in the cited sections of the immigration act of 1924 or in section 2 
of the act of June 4, 1920 (quoted in part by you), between the $1 
fee for the application by an alien for a visa and the $9 fee for the 
visa, such as is made in section 1 of the act of June 4, 1920, with 
reference to the $1 fee for executing an application for a passport 
and the $9 fee for the passport for citizens, etc., of the United States, 
said section providing for the retention by. State officials of the $1 
fee where applications for passports are executed by them. It was 
this provision in section 1 of the act that was the basis for the de- 
cision of August 18, 1922, 2 Comp. Gen. 129, that only the passport 
fees of $9 collected in the Virgin Islands, and not the application 
fees of $1, should be paid into the treasuries of such islands under 
the provisions of the act of July 1, 1922, 42 Stat. 788, the $1 appli- 
cation fees being for retention by the official designated to execute 
the passports. No such considerations are involved in the present 
matter of the fees paid under the cited sections of the immigration 
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act of 1924, by reason of an unnecessary and erroneous demand on 
an alien for a visa, due to the fault of the Government’s agents, 
and where, as here, the $9 visa fee is properly refundable, no reason 
appears why the application fee of $1 should not also be refunded, 
the United States being in no better position as to the retention of 
the one than the other, both fees having been collected by a United 
States official for deposit in the United States Treasury. The situ- 
ation here involved is to be distinguished from that appearing in 
decision of October 30, 1925, 5 Comp. Gen. 306, where it was held 
that while fees for visaing identification affidavits for Chinese mer- 
chants should be refunded, where insufficient time remained to make 
use of such affidavits before July 1, 1924, the fees paid for executing 
the affidavits were not refundable. In that case the affidavits were 
rendered useless by reason of the provisions of the act of May 2%, 
1924, 43 Stat. 153, restricting immigration, but the service of exe- 
cuting the affidavits was performed upon the voluntary requests of 
the aliens, and for their own purposes, and was not due to any 
erroneous or unwarranted demands on them by the United States 
officials, as in the present case. 

Accordingly, you are advised that the $1 application fee paid by 
Mr. Robinson may be refunded, as well as the $9 visa fee. See 3 
Comp. Gen. 115, as to procedure 


(A-26214) 
PAY—EXTENDED LEAVE—NAVAL OFFICERS 


Under the act of February 11, 1925, 43 Stat. 879, an officer of the Navy, de- 
tached from duty as Assistant Chief of the Bureau of Aeronautics, granted 
leave of absence for a period of one year, and who, during such period of 
leave, is not engaged in service of the Government of the United States. 
in the absence of direction otherwise by the President, is not entitled to 
half pay while on such extended leave subsequent to the date on which 
his accumulated annual leave expired. 


Comptroller General McCarl to Lieut. W. C. Colbert, United States Navy, 
March 9, 1929: 


There has been received your request of February 5, 1929, for deci- 
sion relative to the pay status of Capt. Emory Scott Land (CC), 
United States Navy, while on leave of absence under orders of August 
13, 1928, as follows: 


From: Bureau of Navigation. 

To: Capt. Emory 8. Land, Construction Corps, U. 8. N., Assistant Chief, Bureau 
of Aeronautics, Navy Department. 

Via: Chief of Bureau of Aeronautics. 

Subject: Detached duty as Assistant Chief of Bureau of Aeronautics and 
granted leave of absence for a period of one year. 


1. When directed by the Chief of the Bureau of Aeronautics on or about 
August 27, 1928, you will regard yourself detached from duty as Assistant Chief 





DECISIONS OF THE COMPTROLLER GENERAL 483 


of the Bureau of Aeronautics and granted leave of absence for a period of one 
year. 

2. Keep the Bureau of Navigation advised of your address. 

8. Upon the commencement of this leave you will immediately inform the 
bureau of the exact date and upon the expiration thereof you will return the 
attached form, giving the dates of commencement and expiration. 


R. H. Leen. 
The purpose of granting extended leave to Captain Land under 
said orders is explained in letter of January 31, 1929, from the 
Bureau of Navigation to the officer in charge of officers’ accounts, 
Bureau S. & A., as follows: 


1, Capt. BE. 8S. Land (CC), U. 8. N., is the vice president and treasurer of 
the “ Daniel Guggenheim Foundation for the Promotion of Aeronautics, Incor- 
porated,” of 598 Madison Ave., New York City. 

2. It is understood that Captain Land is the active executive head of the 
Foundation, subject only to the general direction of its president, Mr. Harry 
Guggenheim. 

8. The Foundation is an organization for the promotion of aeronautics, 
operating on a fund established by Mr. Daniel Guggenheim. It is entirely a 
private corporation and is not directly related in any way with the Federal 
Government or with any State, county, or municipal government or service. 
Its main purpose is the stimulation of scientific research in aviation subjects, 
particularly with relation to the increase of safety in flying. Its activities 
at present consist in conducting a competition for the best and safest design 
for an aeroplane, as demonstrated by actual performance, in perfecting safety 
appliances for planes, in investigating methods of overcoming difficulties found 
in fog flying and night flying, and in conducting lahoratory and wind-tunnel 
experimentation in aeroplane design. 

4. The work of the Foundation is of great interest and prospective value 
to naval aviation, and it is believed of equal interest and value to military 
and commercial aviation. 

5. The grant to Captain Land of the extended leave of absence was made 
with a view to the direct value to the naval service of his intended work with 
this Foundation. 

R. H. Leieu, 
Chief of Bureau. 


It is stated that Captain Land’s accumulated annual leave ex- 
pired on January 3, 1929, and the question presented is whether he is 
entitled to one-half pay subsequent to that date as long as he remains 
on authorized leave under said orders. 


Section 1265, Revised Statutes, provides: 


Officers when absent on account of sickness or wounds, or lawfully absent 
from duty and waiting orders, shall receive full pay; when absent with leave, 
for other causes, full pay during such absence not exceeding in the aggregate 
thirty days in one year, and half-pay during such absence exceedingly thirty 
days in one year. When absent without leave, they sha!l forfeit all pay during 
such absence, unless the absence is excused as unavoidable. 


The act of July 29, 1876, 19 Stat. 102, provides: 


That an act approved May eighth, eighteen hundred and seventy-four, in 
regard to leave of absence of Army officers, be, and the same is hereby, so 
amended that all officers on duty shall be allowed, in the discretion of the 
Secretary of War, sixty days’ leave of absence without deduction of pay or 
allowance: Provided, That the same be taken once in two years: And provided 
further, That the leave of absence may be extended to three months, if taken 
once only in three years, or four months if taken only once in four years. 


The above quoted laws relating to leave of absence of officers of 
the Army on the active list, were made applicable to officers of the 
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Navy by section 13 of the act of March 3, 1899, 30 Stat. 1007, and 
the act of May 138, 1908, 35 Stat. 127. 6 Comp. Gen. 777; 15 Comp. 
Dec. 52, 656; 14 id. 892; 11 id. 576. The act of February 11, 1925, 
43 Stat. 879, provides: 

No officer of the Navy or Marine Corps, while on leave of absence engaged in 
a service other than that of the Government of the United States, shall be 
entitled to any pay or allowances for a period in excess of that for which he is 
entitled to full pay, unless the President otherwise directs. 

This provision (the permanency of which seems unquestioned, see 
Title 34, section 871, U. S. C.) is a restriction on the pay accruing to 
officers of the Navy and Marine Corps during leave of absence and, in 
effect, deprives these officers of half pay during excess leave, as 
authorized by section 1265, Revised Statutes, unless the President 
shall direct otherwise. (7 Comp. Gen. 94.) The facts presented 
clearly indicate that Captain Land was engaged in service other than 
that of the Government of the United States and there is no submis- 
sion of a direction otherwise by the President. You are advised that 
under the unequivocal terms of the law and the facts stated, Captain 
Land is not entitled to any pay or allowances while on extended leave 
in the circumstances stated subsequent to the date on which his accu- 
mulated annual leave expired. 


(A-26319) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—EXPRESS 
SHIPMENTS 


Under the reorganization plan of express service pursuant to which the Railway 
Express Agency, Inc., was organized to perform express service as an 
agency of participating railroads beginning March 1, 1929, charges for 
express services by such agency are subject to land-grant deductions the 
same as if the service by such agency were performed by the participating 
railroads subject to land-grant laws. 


Decision by Comptroller General McCarl, March 12, 1929: 

There is before this office for consideration the question whether 
charges for services rendered the Government by the Railway Ex- 
press Agency, Inc., are subject to land-grant deductions when the 
transportation of Government express shipments is over land-grant 
railroads. 

The matter relating to land-grant deductions from that portion of 
the charges accruing to carriers upon express shipments was recently 
considered by this office, and by letter of November 21, 1928, A-22965, 
the chairman, United States Shipping Board, was advised in part as 
follows: 

You set forth that the matter was considered both by the Attorney General 
in 1878, 16 Op. Atty. Gen. 610, and by an Assistant Comptroller of the Treasury 


in 1901, 7 Comp. Dec. 334, and twice subsequently by the Comptroller of the 
Treasury in 1911 and 1913. Bach of these opinions negatives making such deduc- 
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tions, the reason for negativing differing in some aspects. It appears also from 
Senate Document No. 39, 63d Congress, a report was made by the Secretary of 
the Treasury to the President of the Senate May 9, 1913, in response to Senate 
resolution of April 15, 1913, relative to payments to the express companies for 
shipments over land-grant railway lines. The matter is thus likewise disclosed 
to have’been brought to the attention of the Congress but without action thereon. 
The practice appears to have continued undisturbed at least from the time of 
the Attorney General's opinion of 1878 to the present date. There is no particu- 
lar reason suggested for now requiring my action thereon beyond the suggestion 
that if these land-grant deductions as a matter of law may properly be made 
by the United States there will be a large saving of moneys to the United States 
in payments for express shipments. Apparently there is doubt of the correct- 
ness of the views as expressed in the several opinions cited negativing such 
deductions, but it having found its proper lodgment with the Congress, I am 
constrained to the view that any question thereon should now be viewed as 
either pending before the Congress or as for again bringing to the attention of 
the Congress. 

I have, therefore, to suggest that in view of the long-continued practice and 
the fact that the question has heretofore been a number of times considered, 
always with the same conclusion, I believe the situation created is one in 
which the matter is for attention only of the Congress and not elsewhere. 

Beginning March 1, 1929, the express service theretofore per- 

g , ’ P I 
formed by the American Railway Express Co. is to be performed by 
a new corporation, the Railway Express Agency, Inc., which was 
authorized by the Interstate Commerce Commission, Finance Docket 
No. 7322 of February 11, 1929, to issue 1,000 shares of capital stock 
without nominal or par value and $32,000,000 of 5 per cent serial gold 
bonds, series A, said stocks and bonds to be sold for cash at not less 
than $100 a share for the stock and 9734 per cent of par and accrued 
interest for the bonds, and the proceeds used to pay for the properties 
to be acquired from the American Railway Express Co. and for work- 
ing capital. 

The plan of organization of the new express company had its in- 
ception in the agreement of September 1, 1920, as amended to become 
effective March 1, 1923, between the so-called participating railroads 
and the American Railway Express Co. It was provided in Article 
XX thereof that in the event the express company should not con- 
tinue express operations after midnight of February 28, 1929, then 
at that time the railroads should purchase from the express company 
all property used in its express operations. The agreement to con- 
tinue operations by the American Railway Express Co. was not re- 
newed; instead, the participating railroads adopted a plan for the 
future conduct of the express business through a separate agency, 
but in effect a joint facility of the railroads controlled by them 
through stock ownership. 

The 1,000 shares of stock authorized to be issued by the new ex- 
press company are to be owned exclusively by the railroads in such 
proportions and at such ratio as the express business is handled on 
each company’s line, measured by receipts as bearing on the gross 


business handled by all the participating railroads using as basis for 
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such computations the average for the years 1923 to 1926, inclusive. 
The earnings of the express agency are not to be distributed to the 
stockholders as dividends but the net revenues will be paid over to 
the participating railroads upon the basis of the gross revenues for 
each railroad company. 

The rulings of the accounting officers many years ago that charges 
on Government express shipments were not subject to land-grant de- 
ductions were based primarily upon the theory that the express 
service was performed by an agency distinct and separate from the 
railroads, and for that reason, the grant subjecting the railroad to 
deductions being to the railroad itself, there was no privity in so far 
as the express agency was concerned to subject it to such deductions, 
regardless of the fact that under agreements existing between the 
railroad company and the express company a part of the express 
charges was a revenue of the railroad. Under the new arrangement 
there is still a separate agency for express operations but such agency 
is directly under the control of the railroads, and in the final analysis 
the new express agency is in fact operating the express business for 
the benefit of the railroads. 

It is a well-established rule of law that two corporations may be 
treated as one in disregard of fictional legal distinctions (1) when 
necessary to circumvent fraud, or (2) where a corporation is so 
organized and controlled and its affairs are so conducted as to make 
it merely an instrumentality or adjunct or another corporation. 
34 Op. Atty. Gen. 353; In re Watertown Paper Co., 169 Fed. Rep. 
252; Chicago Mill, etc., Co. v. Boatmen’s Bank, 234 Fed. Rep. 41; 
Hunter v. Baker Motor Vehicle Co., 225 Fed. Rep. 1006; Clere Cloth- 
ing Co. v. Union Trust & Savings Bank, 224 Fed. Rep. 363; Joseph 
R. Foard Co. vy. Maryland, 219 Fed. Rep. 827. See also American 
Chain Co. v. Stewart-Warner Speedometer Corp., No. E 45-83, Dis- 
trict Court for the Southern District of New York, February 23, 
1929, opinion by Thacher, J. 

In the present matter there appears to be no question that the Rail- 
way Express Agency, Inc., is merely an instrumentality or adjunct 
not only of the organized participating railroads, but of each par- 
ticipating railroad subject to land-grant laws and under the plan of 
distribution of the earnings the express service is in fact performed 
by the participating railroad, the express agency being merely the 
agent of the railroad for handling and operating purposes. Under 
such circumstances there appears no reason why, in so far as concerns 
land-grant deductions from express charges, the corporate entity of 
the express agency should not be disregarded and the matter treated 
as if the express service actually were performed by the land-grant 
railroad instead of through the agency of the express company. 
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There can not be accepted as any authority in carriers subject to land- 
grant, so organizing for the performance of a service offered by the 
carriers to the public generally, as would prevent or deprive the 
United States from having the service performed for it, subject to 
land grant. 

Accordingly, express charges on Government shipments handled 
by the Railway Express Agency, Inc., beginning March 1, 1929, will 
be subject to land-grant deductions when transportation is over land- 
grant railroads and settlement of such charges hereafter will be made 
on that basis. 


(A-25121) 
COMPENSATION—DOUBLE—POSTAL SERVICE EMPLOYEES 


Under the provisions of section 1 of the act of March 1, 1929, 45 Stat. 1441, dual 
employments are authorized when both positions are in the Postal Service, 
regardless of the rates of compensation, provided the total compensation 
actually paid for all services for any one fiscal year does not exceed $2,000. 
The act is not applicable to cases where one or both positions are in some 
other branch of the Government service. 8 Comp. Gen. 262 modified only in 
so far as Postal Service employees are concerned. 

Under section 2 of the act of March 1, 1929, 45 Stat. 1442, the Comptroller 
General of the United States is authorized and directed to relieve post- 
masters and acting postmasters and to make refunds to Postal Service 
employees or former Postal Service employees of amounts disallowed in 
accounts and/or paid by the employees or former employees to the United 
States, representing salary received in more than one position, one of which 
was under the Postal Service, prior to the date of the act. 


Decision by Comptroller General McCarl, March 13, 1929: 

David B. Stafford, jr., has requested review of the action taken 
by this office in finding him indebted to the United States in the 
amount of $103.48, representing the amount of compensation re- 
ceived by him’as a substitute clerk in the Louisville post office for 
the period from October 20, 1926, to February 28, 1927, during 
which he held a position in the Veterans’ Bureau also, less the 
amount which stood to his credit in the civil retirement fund at the 
time of his separation from the service. 

In decision dated November 19, 1928, 8 Comp. Gen. 262, addressed 
to the Secretary of the Interior, involving the question whether 
the amount to the credit of this employee in the retirement fund 
should be applied in partial liquidation of his indebtedness caused 
by dual employment, as above indicated, the following general prin- 
ciple was announced (quoting from the syllabus) : 


In determining whether the combined amount of more than one salary re- 
ceived in more than one position under the Government exceeds the sum of 
$2,000 per annum, the maximum authorized by the act of May 10, 1916, 39 
Stat. 120, as amended by the act of August 29, 1916, 89 Stat. 582, the basis 
is the rate per annum of the combined salaries and not the aggregate amount 
actually received during a portion of the year, whether the measure of time 
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for payment of salary under one or more positions is per annum, per diem 
or per hour, it being necessary to determine in each instance the per annum 
rate equivalent to the rate based on a measure of time less than a year. 


Pursuant to this decision the amount of $55.12 to the credit of 
the former employee in the retirement fund was applied toward the 
total indebtedness of $158.60, leaving a balance due of $103.48, which 
still stands charged against the employee. 

The act of March 1, 1929, 45 Stat. 1441, provides as follows: 


* * * That postmasters and acting postmasters are authorized, when in 


the judgment of the Postmaster General the needs and interests of the Postal 
Service require, to employ mail messengers and other postal employees in a dual 
capacity, or to assign extra duties to such mail messengers and other employees; 
and, notwithstanding the provisions of sections 1763, 1764, and 1765 of the 
Revised Statutes, as amended (United States Code, title 5, sections 58, 69, and 
70), ‘compensation shall be paid to such mail messengers and other employees 
for such services if the total compensation actually paid for all services does 
not exceed $2,000 for any one fiscal year. 

Sec. 2. The Comptroller General of the United States is authorized and di- 
rected to (1) allow credit in the accounts of present and former postmasters 
and acting postmasters for payments made by them, prior to the date of the 
enactment of this act, to mail messengers, postal employees, and other employees 
of the United States employed in post offices contrary to the provisions of sections 
1763, 1764, and 1765 of the Revised Statutes, as amended (United States Code, 
title 5, sections 58, 69, and 70), section 3850 of the Revised Statutes (United 
States Code, title 39, section 52), and section 226 of the act entitled “An act 
to codify, revise, and amend the penal laws of the United States,” approved 
March 4, 1909, as amended (United States Code, title 18, section 356); and 
(2) pay to such mail messengers, postal employees, and such other employees 
an amount equal to the sums refunded by them or deducted from balances due 
them prior to the date of the enactment of this act, under the laws referred to 
in subdivision (1) of this section. 


Sec. 3. There are authorized to be appropriated such sums as may be neces- 
sary to carry out the provisions of this act. 


Section 58 of Title 5, U. S. Code, cited in the parenthesis of the 
above quoted statute in both sections 1 and 2 of the act, provides as 
follows: 

Unless otherwise specifically authorized by law, no money appropriated by 
any act shall be available for payment to any person receiving more than one 


salary when the combined amount of said salaries exceeds the sum of $2,000 


per annum. (R. 8. § 1763; May 10, 1916, c, 117; § 6, 39 Stat. 120; Aug, 29, 
1916, c. 417, 39 Stat. 582.) 


With respect to the classes of employments referred to in section 
1 of this new act of March 1, 1929, and under the circumstances and 
subject to the conditions therein specified, dual employments are 
authorized regardless of the rates of compensation, provided the total 
compensation actually paid for all services for any one fiscal year 
does not exceed $2,000. Said section is applicable only to cases aris- 
ing after the date of the act and where both of the positions held by 
the employee are in the Postal Service, and it is not applicable to 
cases where one or both of the positions are in some other branch of 
the Government service. 

Section 2 of the act is a relief measure covering only such cases as 
arose prior to the date of the act, and specifically includes “ other 
employees of the United States.” Accordingly, said section 2 is 
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applicable, also, to cases where one of the positions held by the 

employee was not in the Postal Service, such as the instant case. 
Stafford received for the fiscal year ending June 30, 1927, includ- 

ing the amount placed to his credit in the retirement fund, the 

following sums: 

As Veterans’ Bureau employee, July 1, 1926, to Mar. 15, 1927, at 


$1,260 per annum 
As a substitute postal clerk from Oct. 25, 1926, to June 30, 1927____-_ 


Total 


Under authority of section 2 of the act of March 1, 1929, not only 
will the charge heretofore raised against the employee be removed, 
but there is certified due him the amount of $55.12, representing the 
amount which stood to his credit in the retirement fund upon his 
separation from the service and which was applied in reduction of 
his indebtedness. The amount thus allowed will be certified and 
reported to the Congress for an appropriation under authority of 
section 3 of the act and check in payment thereof will issue in due 
course when an appropriation shall have been made available 
therefor. 

As to postal employees, only, the general principle announced in 
the decision of November 19, 1928, supra, will no longer be followed. 
As to all other classes of Government employees, said general rule 
remains for application with respect to services rendered after 
March 1, 1929. 


(A-26328) 
BURIAL EXPENSES—RETIRED EMERGENCY OFFICERS 


Burial expenses, under the provisions of the World War veterans’ act, are 
payable in case of the death of beneficiaries in receipt of retirement pay 
under the act of May 24, 1928, 45 Stat. 735, in the same manner as is 
authorized where in receipt of disability compensation, for which such 
retirement pay is substituted. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

March 13, 1929: 

There has been received your letter of February 28, 1929, requesting 
decision whether payment is authorized of the burial expenses of re- 
tired emergency officers, when they die while not under bureau medi- 
cal care, but while they are in receipt of retirement pay under the 
provisions of the act of May 24, 1928, 45 Stat. 735, which, in so far 
as is here material, is as follows: 

That all pay and allowances to which such persons or officers may be entitled 


under the provisions of this law * * * shall be in lieu of all disability 


compensation benefits to such officers or persons provided in the World War 
veterans’ act, 1924, * * ® 
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Title II of the World War veterans’ act, 1924, 43 Stat. 615, has ap- 
plication to compensation and treatment of beneficiaries under the 
act. Section 201 thereunder provides for compensation in the case of 
death of the beneficiary, and paragraph (1) of such section, as 
amended by the act of May 29, 1928, 45 Stat. 966, sets forth the 
conditions under which burial expenses are payable, as follows: 

* * * Where a veteran of any war, * * * who was not dishonorably 
discharged, dies after discharge or resignation from the service, the director, 
in his discretion and with due regard to the circumstances of each case, shall 
pay for burial and funeral expenses and the transportation of the body (includ- 
ing preparation of the body) to the place of burial, a sum not exceeding $107 
to cover such items and to be paid to such person or persons as may be fixed 
by regulations: Provided, That when such person dies while receiving from the 
bureau compensation or vocational training the above benefits shall be payable 
in all cases: * * ® 

The retirement pay provided for certain emergency officers by the 
act of May 24, 1928, cited, is in lieu of all “ disability ” compensa- 
tion, nurse or attendant allowance being expressly excepted, deci- 
sion of September 4, 1928, 8 Comp. Gen. 99. In decision to you 
August 3, 1928, A-23876, it was said: 

The act of May 24, 1928, does not change the status of former officers coming 
within its terms from beneficiaries under the World War veterans’ act, but 
if they come within the act of 1928 they are entitled upon application and 
after action by the Veterans’ Bureau, placing them on the retired list therein 
created, to the pay, benefits, and privileges established by that act in lieu of 
the compensation and some of the benefits authorized by the World War 
veterans’ act. 

Burial expenses are not a part of “disability ” compensation and 
are not a part of the benefits for which the retirement pay was sub- 
stituted. See decision of August 31, 1928, 8 Comp. Gen. 98. You 
are accordingly advised that where a beneficiary dies while receiving 
from the bureau retirement pay under the act of May 24, 1928, pay- 
ment is authorized for burial and funeral expenses and the trans- 
portation of the body in the same manner as is prescribed for those 
receiving the compensation for which the retirement pay was sub- 
stituted. 


(A-25735) 


TRANSPORTATION—HOUSEHOLD EFFECTS—EXCESS—SHIPMENTS 
TO TWO PLACES 


Where the personal effects of an officer of the Army, including weight in excess 
of the authorized allowance, are shipped in part to his new station and in 
part to a point of storage, the shipment to the place of storage will be 
regarded as embracing the excess, and such shipment not being subject 
to the same rates or conditions affecting the shipment to his new station, 
the rule of apportioning the expense as for carload shipments is not 
applicable, to either increase the amount to be borne by the officer or 

reduce the amount for which the Government is otherwise obligated, 
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Where shipment of part of the authorized allowance of an officer of the Army 
is made, on permanent change of station, to his new station and part to a 
point of storage, the excess cost to the Government of the part shipped 
to storage is the entire cost of such shipment, less the difference, if any, 
between the cost to the Government computed on the basis of shipment of 
the entire authorized allowance, including possible carload combinations, 


to the new station and the amount actually paid on the shipment made 
to the new station. 


Comptroller General McCarl to Capt. R. T. W. Duke, United States Army, 

March 15, 1929: 

There has been received by reference of the finance officer, Wash- 
ington, D. C., your letter of July 5, 1928, which will be considered a 
claim for refund of $9.89, of the amount of $23.40 collected July 10, 
1928, as excess cost to the Government, on account of shipment, May 
15, 1928, of your household goods and personal effects from Co- 
lumbus, Ga., in part, to Fort Howard, Md., and in part to Wash- 
ington, D. C. 

Paragraph 28 of Special Orders No. 85, War Department, dated 
April 11, 1928, relieved you from assignment and duty at the In- 
fantry School, Fort Benning, Ga., and assigned you to duty with the 
Twelfth Infantry at Fort Howard, Md. It appears that pursuant 
to these orders you turned over to the quartermaster for shipment 
to Fort Howard 59 packages of household goods, weighing 6,902 
pounds, and 9 boxes of professional books, weighing 1,678 pounds, 
which were shipped on bill of lading W. Q. A.—1647571, dated May 
15, 1928, at a cost to the Government of $154.55. At the same time 
you turned over to the quartermaster for shipment to Washington, 
D. C., 1 box and 5 crates of household goods, weighing 700 pounds, 
which were shipped on bill of lading W. Q. A.-1647572, dated May 
15, 1928, at a cost to the Government of $13.51. You were entitled 
to have shipped from your old to your new station at Government 
expense 7,000 pounds of baggage and your professional books. 

The computation by the finance officer constituting the basis of your 
claim is as follows: : 

B/L 1647572—5/15/28—Columbus, Ga., to Washington, D. C., 700 

Ibs. @ 1.93 per ewt 


B/L 1647571 —5/15/28—Columbus, Ga., to Sparrows Point, Md., 
8,580 as 12,000 Ibs. @ 1.27 per cwt. 


(Loading charges on this item $2.15 additional.) 
Maximum Government proportion based on cost if shipped 
in one lot to Fort Howard, Md. 
(9,280 Ibs. as 12,000 lbs @ 1.27 per ewt. $152.40.) 
Total authorized weight 8,678 of $152.40 


Over total weight shipped 9,280. 
Amount payable for excess 


This computation seems to be based on paragraph 15, Army Regu- 
lations 30-960, dated September 20, 1927, as follows: 


Consolidated shipment of baggage and private mounts.—In order to enable 
the Quartermaster Corps to consolidate shipments and secure the application of 
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the lowest possible rate (such as carload or emigrant movables), each person 
enumerated in paragraph 10 will, on change of station, turn over to the Quarter- 
master Corps at one time (except when otherwise authorized under pars. 3 and 
10) his entire shipment of baggage within his authorized change of station 
allowance, including professional books and papers, and in addition thereto, any 
authorized private mounts, for movements as a consolidated shipment. These 
instructions may be deviated from only when any excess cost resulting there- 
from is borne by the owner. 


The rule there stated is in terms applicable to the officer’s “ author- 
ized change of station allowance.” See decision of December 26, 1928, 
in the case of Maj. E. S. Hughes, A-25178, 8 Comp. Gen. 314. In the 
instant case the entire authorized change of station allowance, includ- 
ing 602 pounds in excess of the weight authorized to be shipped at 
Government expense, was turned over to the quartermaster for ship- 
ment at the same time, but 700 pounds thereof were for shipment to a 
place other than your new station, under the provisions of paragraph 
10b (1) of the regulations cited. 

The act of March 23, 1910, 36 Stat. 255, provides that: 

* * * hereafter baggage in excess of regulation change of station allow- 
ances may be shipped with such allowances, and reimbursement collected for 
transportation charges on such excess * * * 

This act did not change the responsibility of the officer as to his 
excess baggage. (18 Comp. Dec. 494; 22 id. 557.) It has been a 
rule of long standing that where the quantity embraced in a ship- 
ment of an officer’s personal effects on permanent change of station 
includes an excess over the allowance to be shipped at Government 
expense, the entire shipment taking the same rate, the charges there- 
for are apportioned between the officer and the Government on the 
basis of any reduced rate that may be applicable on account of the 
quantity shipped. (22 Comp. Dec. 554, 557, and the authorities there 
cited.) The obligation of the Government was to ship not exceeding 
7,000 pounds, exclusive of professional books, from the old to the 
new station. There were actually turned over for shipment from the 
old to the new station 6,902 pounds of personal effects, within the 
authorized allowance, and 1,678 pounds of professional books, which 
were actually less than a carload, but were charged as a carload lot 
at a cost, as shown by above statement, of $152.40. The 700 pounds 
shipped to Washington could have been shipped in the same car 
without additional expense to the Government, in which event the 
excess to be borne by the officer would have been $9.89. But the 
excess was not here embraced in the shipment to the new station, and 
not being subject to the same rates or conditions the rule of apportion- 
ing the expenses incurred in connection therewith on the basis of 
what might have been done is not applicable for the purpose of 
either increasing the amount to be borne by the officer or reducing the 
amount for which the Government is otherwise obligated. Decision 
of August 28, 1926, A-15277, 
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The provisions of paragraph 10(b)(4)(a) of Army Regulations 
30-960 are that where the cost of shipping baggage “ within the pre- 
scribed allowance ” from the old station to point of storage, exceeds 
that from old to new station the individual requesting shipment will 
be charged with the amount of such excess. Of the shipment made 
to Washington 98 pounds should be regarded as a part of the author- 
ized allowance for which you are required to pay the amount in 
excess of what it would have cost to transport it to your new station, 
and 602 pounds excess, the cost of transportation to be borne en- 
tirely by you. The excess cost to the Government by reason of this 
additional shipment can not exceed the actual cost thereof, $13.51. 
This amount may be reduced by the difference between what it would 
have cost the Government to ship that part of the authorized allow- 
ance, 98 pounds, not included in the shipment to your new station, 
and the amount of its cost as actually shipped. It has been herein- 
before shown that such part of your authorized allowance could 
have been included in the shipment to your new station without addi- 
tional cost to the Government, consequently there is no amount to be 
credited to the actual cost as shipped. The amount properly for col- 
lection is the entire amount, $18.51, paid by aw Government for the 
shipment made to Washitigton: 

The July, 1928, accounts of Maj. E. T. Comegys, F. D., U. S. 
Army, show that there was received July 10, 1928, from you $23.40 
excess on shipment of household goods on bill of lading W. Q. A 
1647571, which amount was deposited July 25, 1928, to the credit of 
the Treasurer of the United States, under appropriation “Army 
transportation, 1928.” The difference between such amount, $23.40, 
and $13.51, or $9.89, was erroneously collected, and is for refundment. 
Claims settlement will issue in due course for $9.89. Refundment 
should not be made by a disbursing officer. 


(A-26123) 
CUSTOMS FINES—REFUNDS—APPROPRIATION APPLICABLE 


The proper appropriation for the refund of customs fines determined to have 
been erroneously assessed, in whole or in part, and which have been cov- 
ered into the general fund of the Treasury as miscellaneous receipts, is the 
permanent indefinite appropriation “ Refund of excessive duties (customs)” 
made by the act of September 21, 1922, 42 Stat. 973. 4 Comp. Gen. 520 
distinguished. 


Comptroller General McCarl to the Secretary of the Treasury, March 18, 1929: 

Your letter of February 11, 1929, requests reconsideration of settle- 
ment K-38387-Tc, of January 19, 1929, disallowing in the accounts 
of T. T. Wilson, collector of customs, credit for $2.34 refunded to 
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A. G. Pohndorf as excess customs fine collected on a mail importution, 
the refund having been charged to the appropriation for “ Refund of 
excessive duties (customs).” In connection therewith you call atten- 
tion to a settlement by the claims division of this office on a similar 
claim by Harry Mandell, which was administratively approved for 
payment from the indefinite appropriation made by section 3689, Re- 
vised Statutes, for the refund of moneys erroneously received and 
covered, but which was allowed and charged by this office to the ap- 
propriation for “Refund of excessive duties (customs).” It would 
appear from your submission that your recommendation for payment 
of the Mandell claim from the appropriation made by section 3689, 
Revised Statutes, rather than from the appropriation for “ Refund 
of excessive duties (customs),” was upon the assumption that the 
latter appropriation was not available except to correct errors or 
overassessments “ in liquidation of entries.” 

The permanent indefinite appropriation made by section 3689, Re- 
vised Statutes, for “Refunding moneys erroneously received and 
covered” is available by its terms “To refund moneys received and 
covered into the Treasury before the payment of legal and just 
charges against the same.” The words “legal and just charges” as 
used in this section mean an obligation or lien on the money received 
which could have been paid therefrom before it was covered into the 
Treasury. (14 Comp. Dec. 82; 17 id. 273; 6 Comp. Gen. 293.) It 
was further held in 10 Comp. Dec. 239, and 4 Comp. Gen. 520, that 
this permanent indefinite appropriation was not available for refund- 
ing customs fines. While the last-mentioned decision was promulgated 
after the passage of the act of September 21, 1922, the appropriation 
made by that act was not considered therein, the question presented 
being whether the appropriation under section 3689, Revised Stat- 
utes, was available. 

Section 520 of the act of September 21, 1922, 42 Stat. 973, makes 
a permanent indefinite appropriation, as follows: 

REFUND OF EXCESSIVE DUTIES.—(a) The Secretary of the Treasury is hereby 
authorized to refund duties and correct errors in liquidation of entries in the 
following cases : 

(1) Whenever it is ascertained on final liquidation or reliquidation of an 
entry that more money has been deposited or paid than was required by law 
to be so deposited or paid ; 

(2) Whenever it is determined in the manner required by law that any fees, 
charges, or exactions, other than duties, have been erroneously collected; 

(3) Whenever a manifest clerical error is discovered in any entry or liquida- 


tion within one year after the date of entry, or within sixty days after liquida- 
tion when liquidation is made more than ten months after the date of entry; 
d 


(4) Whenever duties have been paid on housebold or personal effects which 
by law were not subject to duty, notwithstanding a protest was not filed within 
the time and in the manner prescribed by law. 

(b) The necessary moneys to make such refunds are hereby appropriated 
and this appropriation shall be deemed a permanent and indefinite appropriation 
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While subdivision (1) of this appropriation is limited to over- 
payments discovered in final liquidation or reliquidation, such 
limitation does not attach to the other three subdivisions thereof. 
Subdivision (2) authorizes the refund of “any fees, charges, or 
exactions, other than duties” erroneously collected, and constitutes 
authority for refunding from the appropriation so made any customs 
fines which have been determined to have been erroneously collected. 

Upon review $2.34 is certified for credit in the accounts of T. T. 
Wilson. 


(A-26355) 
OPEN-MARKET PURCHASES—GASOLINE—COAST GUARD 


Where the Navy Department in contracting for gasoline included the needs of 
the Coast Guard all purchases by the latter service should be made in ac- 
cordance therewith, and payment for gasoline purchased in the open market 
at a price in excess of the existing contract price is not authorized, any 
payment therefore being limited to the contract price. 


Decision by Comptroller General McCarl, March 18, 1929: 

The Gulf Refining Company requested February 19, 1929, review 
of settlement 0197594-T, dated February 9, 1929, disallowing $15.82 
of its claim for gasoline furnished United States Coast Guard vessel 
117, August 4, 1928, at West Palm Beach, Fla. 

The claimant company delivered to the Coast Guard boat in ques- 
tion 791 gallons of gasoline upon request of the officer in charge, for 
which it claimed payment at 16 cents per gallon. The purchase was 
made in the open market without advertising. At the time of the 
purchase there was in existence Navy contract No. 8426 with the 
Standard Oil Co., wherein provision was made for the purchase of 
gasoline by the United States Coast Guard at West Palm Beach, 
Fla., at 14 cents per gallon. The settlement was accordingly made 
upon the basis of the existing contract price and the difference of 
$15.82 was disallowed for the reason that there was no authority in 
the purchasing officer to obligate the Government for any amount 
in excess of the contract price. 

In support of its request for review the claimant states, in its 
letter of February 19, 1929: 

* * * Reference is made in your correspondence of February 9th wherein 
you advise that we must accept 14¢ per gallon for the gasoline in question be 
cause of the fact that the U, 8, Government has a contract with the Standard 
Oil Company for a light product at this price. 

The delivery in question was made on the open market at West Palm Beach, 
Fla,, and was not under contract with this company in any respect. The price 
shown on the invoices in question, |. e., a net of 16¢, which does not include the 
5¢ State gasoline tax, was the best price on gasoline that this company had in 
effect as of the date mentioned for anyone under any conditions, regardless of 


any contract, and we are, therefore, forced to decline settlement of this claim 
in the amount of $110.74, as evidenced by the attached check, 
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These deliveries were made to a duly authorized agent of the U. 8S. Govern- 
ment. They were made in proper form. Correct billing has been submitted 
covering deliveries in question and the same has been properly attested. The 
price charged for the deliveries is not in excess of any price that could have 
been obtained by any one company, municipality, State, or Federal Government 
as to the date in question at West Palm Beach, Fla., from this company. 

This claim should, therefore, be placed in line for payment without further 
delay. We are not subject to and can not be held accountable to contracts 
closed by the Government with the Standard Oil Company or anyone else other 
than the Gulf Refining Company. 

It being the duty of the purchasing officer, acting for and in 
behalf of the United States, to purchase the gasoline under the con- 
tract in question the purchase thereof by said officer in the open 
market at a price in excess of that stipulated in the contract was 
beyond the scope of his authority. Where an agent of the Govern- 
ment acts in excess of the authority vested in him, his act, from a 
legal standpoint, is no longer an act of the Government. Zhe Under- 
writer, 6 Fed. Rep. (2d) 937. The Government’s agents or officers 
have only limited power and certain prescribed discretion, and per- 
sons dealing with such agents or oflicers must, under all circum- 
stances, see for themselves that such authority is not exceeded. The 
unauthorized acts of such agents can not obligate the Government. 
Filor v. United States, 9 Wall. 45; Whiteside v. United States, 93 
U. S. 247, 256; 5 Comp. Gen. 124; 6 id. 158; A-23427, July 13, 1928. 
Since the purchasing officer in this case was authorized to obligate 
the Government only at the price stipulated in the then existing 
contract, payment in excess of that amount may not be made under 
the appropriation involved. 

Upon review, the settlement must be and is sustained. 

Check No, 134919 in the sum of $110.74 will be returned to the 
claimant. 


(A-25801) 
CLASSIFICATION OF CIVILIAN EMPLOYEES—REORGANIZATION 


The centralization of the work of the same or similar kind performed in a 
department into one unit for the purpose of better administrative control 
does not ipso facto create all new positions requiring reallocation so as to 
affect the salary status of the employees who may be performing such work 
and are assigned to the new administrative unit, unless there is a material 
change in the duties of the positions. 


Comptroller General McCarl to the Secretary of State, March 19, 1929: 
Consideration has been given to your letter of January 9, 1929, as 
follows: 


By order dated April 21, 1928, copy herewith, the Secretary of State set apart 
certain members of his official staff and of the departmental personnel to form 
a treaty division. In establishing this new grouping it was not intended or 
expected that the officials and other personnel should perform duties of other 
or different kinds in any important respect from those already being performed. 
It was contemplated that, by bringing together into a group those persons who 
had been engaged in the work of treaty drafting, the negotiation of treaties and 
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other work in connection with treaties, there would result an increase in 


departmental efficiency. Essentially speaking, there were no new positions 
created 


Among the officials placed in the treaty division group was Dr. Wallace 
McClure, at that time in grade P. & S. 5, with a salary of $5,200. Dr. McClure 
was ranking member of the office of economic adviser and acted as chief in 
the absence of the chief. He was, to all intents and purposes, assistant economic 
adviser and then was given the precisely corresponding position in the treaty 
group, namely, assistant chief, treaty division. 

In accordance with the act of May 28, 1928 (the Welch bill), and the decision 
of the Comptroller General of June 2, 1928, the Secretary of State, after due 
consideration, allocated Dr. McClure to grade 7 of the P. & S. service, the grade 
to which assistant chiefs of the division of western European affairs and the 
solicitor’s office, the work of which is of equal importance to that performed 
by Dr. McClure of the treaty division, were being allocated. Beginning July 1, 
1928, these assistant chiefs of division, including Dr. McClure, were paid salaries 
at the rate of $6,500. They continue to be paid salaries at this rate. 

A classification sheet setting forth the allocation of Dr. McClure to grade 7 


of the P. & S. service was on June 28, 1928, filed with the Personnel Classifica- 
tion Board. 


On October 31, 1928, the Personnel Classification Board rendered an opinion 
allocating Dr. McClure to grade P. & S. 6, with a salary of $5,600 per annum. 

This department is, accordingly, uncertain whether it can continue to pay 
Dr. McClure in grade 7 of the P. & S. service, the grade to which allocated under 
the Welch bill, or in grade 6 of the P. & S. service, the grade approved by the 
Personnel Classification Board. It is of the opinion that with other assistant 
division chiefs receiving the salary of $6,500, there would result a definite 
injustice were an exception made in this case. 


The question is involved whether the position, a job classification 
sheet for which was forwarded by the administrative office to the 
Personnel Classification Board on June 28, 1928, was a new position 
requiring the action of the board, or simply notice of the adminis- 
trative action under the Welch Act, effective July 1, 1928, in placing 
the existing position occupied by Doctor McClure in grade P-7. 

To create a new position there must be a material change, either 
totally or partially, in the duties of the employee. (4 Comp. Gen. 
474, 475.) Your letter leaves the impression that there was no intent 
on the part of the administrative officer either to create a new posi- 
tion by materially changing the duties of the existing position or to 
request action by the Personnel Classification Board on the existing 
allocation of the position. 

The centralization of work of the same or similar kind performed 
in a department into one unit for the purpose of better administra- 
tive control does not ipso facto create all new positions for the em- 
ployees who may be performing such work and are assigned to the 
new administrative unit. The transfer of an employee from an 
existing administrative unit to another administrative unit, whether 
newly created or then existing, does not necessarily create a new 
position for the employee transferred, unless there is a material 
change in the duties of the position. (4 Comp. Gen. 703; id. 474.) 

If, as indicated in your letter, the administrative office did not 
create a new position with materially changed duties, and the action 
in forwarding a classification sheet to the Personnel Classification 
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Board on June 28, 1928, was nothing more than a notice to the board 
of the administrative action taken under the Welch Act, the actlon 
of the board in reallocating the existing position on the basis of such 
notice does not require a change in the salary rate of the employee, 
and it may continue to be paid in grade P-7. 


(A-26401) 


VETERANS’ BUREAU—PAYMENTS TO NATURAL GUARDIANS OF 
MINORS 


Pursuant to the provisions of sections 21 and 26 of the World War veterans’ 
act of June 7, 1924, the Director of the Veterans’ Bureau is authorized 
to determine the identity of, and to make payments to, the natural guardian 
or legal custodian of minors entitled to monthly installments of compensa- 
tion, yearly renewable term insurance, or accrued maintenance and support 
allowance which have become payable in an amount not in excess of $1,000, 
if the amounts due in the particular cases are deemed too small to warrant 
the expense of having a legal guardian appointed. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
March 26, 1929: 


Consideration has been given to your letter of March 7, 1929, 
requesting decision whether any or all of the benefits payable pur- 
suant to section 26 of the World War veterans’ act to a minor child 
may be paid to the legal custodian of such child when the amount 
payable is too small to justify the appointment of a guardian. You 
request further, if the decision be in the affirmative, that the maximum 
amount be specified which should be paid to such custodian. 

As illustrative of the question, you submit a concrete case, as 
follows: 


In the case of William T. Lawrence, XC~-353,984, the deceased veteran's 
father, Mr. A. M. Lawrence, died before receiving all the death compensation 
and term insurance to which he was entitled, the accrued amount of compensa- 
tion and insurance being $10.18 and $142.35, respectively. As no administrator 
had been appointed for the estate of this deceased beneficiary, his widow pre 
sented a claim for payment of burial expenses and upon adjustment under the 
provisions of section 26 of the World War veterans’ act, 1924, as amended, there 
was a small amount of accrued insurance remaining to be distributed among 
the heirs of the decedent. After evidence of heirship was secured, it was 
determined that the sum of $4.01 was payable to Glade Martin, a minor heir. 


Section 26 of the World War veterans’ act, as amended by the act 
of July 2, 1926, 44 Stat. 792, provides, in part, as follows: 


That the amount of the monthly installments of compensation, yearly renew- 
able term insurance, or accrued maintenance and support allowance which has 
become payable under the provisions of Titles II, III, or IV hereof, but which 
has not been paid prior to the death of the person entitled to receive the same, 
may be payable to the personal representatives of such person, or in the absence 
of a duly appointed legal representative where the combined amounts payable 
are $1,000 or less, the director shall allow and pay such sum to such person or 
persons as would under the laws of the State of residence of the decedent be 
entitled to his personal property in case of intestacy: * * 


Paragraph (1) of section 21 of the act, as amended by the act of 
July 2, 1926, 44 Stat. 791, provides, in part, as follows: 
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That where any payment under this act is to be made to a minor, other than 
a person in the military or naval forces of the United States, or to a person 
mentally incompetent, or under other legal disability adjudged by a court of 
competent jurisdiction, such payment may be made to the person who is consti- 
tuted guardian, curator, or conservator by the laws of the State of residence 
of claimant, or is otherwise legally vested with the care of the claimant or his 
estate: * * * Provided further, That for the purpose of payments of bene- 
fits under Title II hereof, where no guardian, curator, or conservator of the 
person under a legal disability has been appointed under the laws of the State 
of residence of the claimant, the director shall determine the person who is 
otherwise legally vested with the care of the claimant or his estate. 

This last proviso refers only to payments of disability compensa- 
tion under Title II of the act. (6 Comp. Gen. 191.) Under the 
terms thereof there can be no doubt but that the director would be 
authorized to pay small amounts of disability compensation due 
minors to their natural guardians or legal custodians when no legal 
guardian had been appointed. 

The other benefits authorized by section 26 are monthly install- 
ments of yearly renewable term insurance under Title III and 
accrued maintenance and support allowance under Title IV. It is 
understood your question relates more particularly to insurance pay- 
ments. As to these payments there exists no specific provision of law 
authorizing the director to pay small amounts due minors to other than 
their legally appointed guardians, but there is*for consideration the 
purpose and intent of section 26 of the statute in its entirety, as well 
as practicability and the interests of the minors. 

It may reasonably be held that the authority vested in the director 
by section 26 of the act to distribute, without the expense and delay 
of administration, amounts of $1,000 or less, including insurance 
installments, to such person or persons as he may determine, includ- 
ing minors, are entitled under the laws of the State, would also grant 
authority to the director to determine the natural guardian or legal 
custodian of such minors without the expense and delay of guardian- 
ship proceedings. Otherwise the primary purpose and intent of 
the statute, to wit, the saving of expense and delay in distribution of 
estates of small amounts, would be defeated. 

The reason is not apparent for not vesting in the director the same 
plenary power and jurisdiction to determine the person to whom 
benefits due minors under Titles III and IV should be made when 
no legal guardian has been appointed as has been vested in him with 
respect to benefits under Title II. But it is not to be assumed that 
the Congress by the omission intended to require a procedure to 
comply with the letter of the law which would dissipate all, or the 
greater portion of insurance funds due a minor, For instance, to 
require guardianship proceedings costing in excess of the amount due 
as insurance would serve no good purpose whatever. In decision of 
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May 20, 1916, 22 Comp. Dec. 620, addressed to the Secretary of the 
Interior, the Comptroller of the Treasury held, in the concluding 
paragraph, as follows: 

I conclude that you are authorized to make such regulations as you deem 
expedient, and to the best interest of the minor lessors in question, with such 
safeguards as in your discretion are deemed necessary in securing opinions of 
probate attorneys or otherwise; such regulations to include approval of pay- 
ment to natural guardians of proceeds from leases of minor lessors, when such 


proceeds are deemed too small to warrant expense of having legal guardians 
appointed. 


In the instant matter, the Director of the Veterans’ Bureau is au- 
thorized to determine the identity of, and to make lawful payments 
to, the natural guardian or legal] custodian of minors entitled to bene- 
fits under section 26 of the World War veterans’ act, when the 
amounts due are deemed too small to warrant expense of having a 
legal guardian appointed. 

It would not appear necessary or advisable to fix any definite maxi- 
mum amount that may thus be paid except the maximum of $1,000 
fixed in section 26 of the statute. The maximum amount that may 
thus be paid with safety to the natural guardian or legal custodian to 
protect the interests of the minors, would depend on the facts and 
circumstances in each case. While not controlling in all cases, it 
would be reasonable to pay a greater amount when the natural 
guardian or legal custodian of the minor was a close relative rather 
than a stranger in blood. The bureau should satisfy itself in all 
cases that the best interests of the minors will be served by the pro- 
posed payments to natural guardians or legal custodians. Payments 
in the case of William T. Lawrence may be made in accordance with 
the views herein expressed. 


(A-25280) 


GENERAL SUPPLY COMMITTEE CONTRACTS—ADJUSTMENT OF 
TRANSPORTATION CHARGES 


Under the provisions of paragraph 12 of Form A as set forth in the General 
Schedule of Supplies for 1928 and incorporated by reference in contracts 
for supplies listed therein, transportation charges saved by delivery of ship- 
ments of 100 pounds or more to points other than Washington, D. C., acerue 
to the United States. On such shipments the United States is obligated te 
pay the transportation charges and the contractor to deduct from his bil) 
an amount equivalent to freight charges on a like shipment from his ship- 
ping point to Washington, D. C. 

Where the contractor alleges that the actual shipping point is not the shipping 
point on which his Washington, D. C., price was based, or that he has paid 
transportation charges on a field shipment which the United States was 
obligated to pay, and refuses to accept payment on the usual basis, disburs- 
ing officers should not attempt to adjust the matter, but should submit the 
voucher to the General Accounting Office for preaudit or direct settlement 
as a claim. 
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If it be clearly established that the contractor paid transportation expenses 
which the Government was obligated to pay on a particular shipment, credit 
should be allowed therefor not to-exceed the saving to the United States, 
but freight charges and other transportation expenses which the contractor 
may allege to have been absorbed by shipment from factory to warehouse, 
etc., prior to the particular order are too speculative to serve as a basis for 

the allowance of credit to the contractor. 


Decision by Comptroller General McCarl, March 27, 1929: 

There are for consideration various questions arising in the settle- 
ment of the Coast Guard accounts of Ira L. Peck, special disbursing 
agent, Treasury Department, wherein credit was withheld in various 
sums on account of the nondeduction of amounts equal to the lowest 
regularly established freight charges from points of shipment to 
Washington, D. C., on vouchers covering payments to various gen- 
eral supply contractors for supplies delivered to South Brooklyn, 
N. Y., in accordance with individual contracts and paragraph 12 of 
Form A of the General Supply Schedule for 1928. 

It appears that the individual contracts, executed on standard form 
“Contracts for supplies listed in the General Schedule of Supplies,” 
show the contractor’s place of business and cover the furnishing of 
certain materials, supplies, and equipment described in the General 
Schedule of Supplies for use by the executive departments and other 
establishments of the Government of the United States of America in 
Washington, D. C., for use by the Government of the District of 
Columbia, and for use by such field services as are included in the 
specifications for the various classes of supplies, and for direct de- 
livery from contractor’s shipping point on Government bill of lading 
in accordance with paragraph 12 of Form A, which, as thus incor- 
porated by reference in the contracts, provides: 

Deliveries in the District of Columbia must be made, at the expense of the 
contractor, within the doors of the storeroom designated in the order. Unless 
otherwise provided in the specifications, articles shall be delivered in suitable 
trade packages, which shall remain the property of the Government. When it 
is provided that containers are to be returned, it is understood that it shall be 
at the risk and expense of the contractor. Contractors are obligated to honor 
all orders for the various classes of supplies for field services specifically 
covered by advertisements and proposals for conveyance to destinations on 
Government bills of lading from contractors’ shipping points. On any such 
shipment that amounts to 100 pounds or more the contractor shall deduct from 
his invoice the amount of freight, at the lowest regularly established rate for the 
shipment involved, from his point of shipment to Washington, D. C., as pub 
lished by or on file with the Interstate Commerce Commission or the United 
States Shipping Board. On shipments weighing less than 100 pounds the con- 
tractor shall pay transportation costs to points where the charges are not 
greater than to Washington, D. C. The entire transportation costs on ship- 
ments of less than 100 pounds will be assumed by the Government to all other 
destinations. Any department or establishment may order supplies or field 
services not mentioned in the advertisements and proposals under the above 
conditions, provided the contractor does not object to furnishing the supplies 
eovered by such order. The unit inserted opposite each item indicates the 
smallest quantity which a contractor will be required to deliver upon a single 


order, except in cases where a minimum order is stated. All weights are under- 
stood to be net unless otherwise stated. 
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In considering a similar provision, it was held by the Comptroller 
of the Treasury in decision of November 17, 1920, 27 Comp. Dec. 
465, 467, that: 


The evident intent and purpose of this provision of the schedule is that when 
prices are quoted f. o. b. Washington, and presumably the freight from factory 
or place of business to Washington has been added to the factory or f. o. b. 
place of business price, that freight shall be deducted from the quoted price if a 
shipment is accepted at the factory or place of business. 

If a contractor has only one factory or place of business from which all 
shipments are made, the application of the paragraph is clear, but where there 
are two or more factories or places of business from which shipments may be 
made, its correct interpretation and application is more difficult. 

I think that the “shipping point” between which and Washington the con- 
tractor is required to deduct the established freight rate is not necessarily 
the point of actual shipment of any given order but the shipping point upon 
which the f. o. b. Washington price is based. The deduction if established 
upon this basis, remains constant, but-if based upon the point of actual shipment 
it may vary beyond any reasonable presumption of the intent of the parties; 
as, for instance, if shipment in the instant case had been made from a warehouse 
in San Francisco for delivery, say, at Oakland, and the contractor’s Washington 
price had been based upon deliveries from the Philadelphia warehouse to 
Washington. 

Deduction of freight under this paragraph should be based upon the lowest 
regular established rate from that shipping point of the contractor which is the 
basis for his f. o. b. Washington price to Washington. What is that shipping 
point is necessarily a question of fact to be determined in the cases as they 
arise, If deduction of a rate less than that between the point of actual ship- 
ment and Washington is claimed by a contractor the burden of proof is upon 
him to show that deduction to equalize the price with Washington should be 
based upon some other shipping point. 


In decision of this office dated March 26, 1928, A-22024, it was 
held that where shipment was made on Government bill of lading 
from a point where order was accepted and executed as shipping 
point to a destination other than Washington, D. C., a deduction 
was required from the invoice price of the regular tariff rate for 
freight from shipping point to Washington, D.C. This, regardless 
of destination or the fact as to where the contractor manufactured 
the commodity or that stock was shipped in carload lots to stock 
rooms at shipping point or to Washington. It may, therefore, be 
stated as a general rule, that the prices quoted in the general supply 
contracts, except as otherwise provided, contemplate delivery in 
Washington, D. C., and that under the contracts, where the ship- 
ment is in excess of 100 pounds, any advantage resulting from 
delivery at other points is to accrue to the United States. 

The normal situation which the contracts contemplate, with respect 
to deliveries to points other than Washington is that they shall be 
from the contractor’s shipping point on which the Washington price 
is based and that such deliveries shall be at the expense of the 
Government, i. e., on Government bills of lading, the contractor 
being obligated only to deliver to the carriers and thereupon to 
deduct from his contract (Washington) price the saving of freight 
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charges due to the fact that the shipment goes forward on a Gov- 
ernment bill of lading, irrespective of destination. In practice, as 
is shown by the various transactions involved in the present account, 
the controversies which arise are generally due to one or both of two 
departures from this normal situation, namely: 

1. The supplies are shipped from a point more distant from Wash- 
ington than the alleged shipping point on which the Washington 
price is based, or from which the supplies would have been shipped 
had the order been one for Washington delivery. See the example 
cited in 27 Comp. Dec. 465, 467, supra, of supplies shipped from 
San Francisco to Oakland, whereas, if the order had been for Wash- 
ington delivery the shipping point would have been Philadelphia. 
It would be manifestly unjustified in such a case to require the dealer 
to deduct on the Oakland shipment the established freight charges on 
a like shipment from San Francisco to Washington. It is easily 
conceivable that such charges might exceed the contract price, based 
on Washington delivery from Philadelphia. 

2. The contractor, instead of shipping on Government bill of 
lading as he is entitled to do, pays the freight or other transporta- 
tion expense which the Government under the contracts is obligated 
to pay. . 

Where either of these or other circumstances are alleged as affect- 
ing the price to be paid the contractor, and the contractor refuses to 
accept payment on the usual basis, i. e., the Washington price less a 
deduction of the established freight charges from the actual ship- 
ing point to Washington, disbursing officers should not attempt to 
adjust the matter otherwise, but should forward the vouchers with 
all correspondence and with such additional evidence as the con- 
tractor may care to submit, through administrative channels for 
recommendation, etc., to this office for direct settlement as claims. 

Where such circumstances are alleged, and are not expressly cov- 
ered by the particular contract involved, the burden of proof as to 
the alleged facts is strictly on the contractor, and credit may not 
be allowed for payments made by disbursing officers in excess of 
those payable on the usual basis as stated above, except upon clear 
and convincing evidence that such payments were justified by reason 
of the fact that the shipping point of the particular order would 
have been different had it been for Washington delivery and that, 
therefore, freight charges only from such Washington delivery 
point to Washington should be deducted, or that the contractor has 
actually paid transportation expenses on the particular shipment 
which the United States was obligated to pay and that, therefore, 
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he is entitled to credit for the payment of such expenses. In this 
connection, it may be reaffirmed here that allowance may not be made 
for transportation expenses which the contractor alleges to have been 
incurred previous to the order in shipping stocks of goods from 
factories, etc., to warehouses or distributing centers either directly 
or by absorption of the freight charges paid by prior dealers. Such 
charges are too speculative for any savings to the United States to 
be accurately ascertained and it must be held that the contract 
“shipping point” so far as adjustments for the payment of trans- 
portation charges by the contractor are concerned is the point from 
which a particular order of supplies is actually delivered by the 
contractor, irrespective of where the goods were originally manu- 
factured or any transportation charges incurred thereon prior to the 


delivery under the Government’s order. A-22024, March 26, 1928, 
supra. 


A communication dated November 16, 1928, from the Comman- 
dant of the Coast Guard, addressed to this office, relative to some of 


the questions arising in the accounts of Disbursing Agent Peck, is 
in part as follows: 


Voucher No. 2979. Mr. Peck submits a letter from the General Supply 
Committee in answer to an inquiry from the purchasing officer of the Coast 
Guard at Brooklyn, N. Y., which appears to hold that under the conditions 
shown by this voucher, namely, a delivery within the city of New York by a 
contractor located at that point and which, therefore, does not involve any 
transportation charges other than the cost of local cartage, an allowance 
equivalent to transportation charges to Washington is not required. The super- 
intendent of supplies further explains that paragraph 6 of the special instruc- 
tions (formerly paragraph 12, Form A) is supposed to cover cases where a 
Government bill of lading is furnished. Upon consideration of the voucher 
here in question, the superintendent of supplies now concurs, as does this officc, 
in the view taken by the General Accounting Office; namely, that prices quoted 
in the general supply contracts, except as otherwise stated, contemplate deliv. 
ery in Washington, and that any advantage resulting from delivery at other 
points shall accrue to the Government. 

2. The point made by the superintendent of supplies, that the contractor 
making delivery locally in New York City should be entitled to offset against 
allowance for freight to Washington the cost of delivery in New York City, 
which, of course, in many cases would be greater than cartage to freight 
stations for shipment, would seem to be pertinent. For instance: In the case 
of this service, deliveries from points on Manhattan Island to the Coast Guard 
Store (ist Avenue & 58th Street, South Brooklyn), would involve not only 
considerable time but also probably ferry charges. 

3. Another angle of this question which it is believed should be given con- 
sideration is the basis for adjustment when a contractor delivers from a 
point which would not be the shipping point for a delivery to Washington. 
For instance: The general supply contract for item 8670(a) is with Peter 
Cooper’s Glue Factory, Gowanda, New York, which is practically equidistant 
from Washington (454 miles) and New York (443 miles). This concern has 
made delivery at the Coast Guard Store in South Brooklyn from a warehouse 
maintained in New York (voucher No. 35, July account, Special Disbursing 
Agent Peck). In such a case should the freight allowance be the cost of 
shipment from New York to Washington, or the difference between the cost of 
a like shipment from the factory at Gowanda to Washington and from the 
same point to New York? The latter appears to this office to be the correct 
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basis, inasmuch as the contractor manifestly has absorbed the cost of ship- 
ment from Gowanda to New York City in any delivery made at that point. 
In another case the contractor, not a manufacturer, being located in Wash- 
ington, delivery was made from a factory at New York City. The contractor 
maintains that the manufacturer will make no allowance to him because of 
such delivery in lieu of delivery at Washington, and if an allowance is required 
equivalent to the freight to Washington he will in the future be obliged to 
either decline to accept orders or make shipment from stock on hand in Wash- 
ington on Government bill of lading; in which case, of course, the Govern- 
ment would actually be paying transportation charges both ways between New 
York and Washington. 

As stated above, disbursing officers should not attempt to adjust 
matters such as are shown to be involved in the quoted communica- 
tion. If a contractor is not willing to allow deduction for freight 
charges from the actual shipping point to Washington, or claims an 
additional amount on account of paying freight or other delivery 
charges that should have been borne by the Government, the vouchers 
should be submitted here for direct settlement. Relative to the 
settlement of such claims and the adjustment of credit in disburs- 
ing officer’s accounts for past payments, so far as the questions in- 
volved in the quoted submission are concerned, it may be stated 
first that credit for delivery expenses incurred by the contractor 
may be allowed only upon a clear showing of the actual expenses 
incurred by the contractor, with respect to & particular order, in 
excess of the expenses which would have been incurred in delivery 
of the order to a common carrier for shipment on Government bill 
of lading as contemplated by the contract, and then only in an 
amount not in excess of the transportation charges saved to the 
United States by reason of the contractor’s delivery. Thus where a 
contractor prepays freight on an order for delivery to a field station 
instead of using a Government bill of lading he may be allowed 
reimbursement therefor not to exceed what it would have cost the 
Government had the shipment been on Government bill of lading. 
When the contractor delivers direct by truck and can show the 
amount that such delivery actually cost him over the cost of delivery 
toa freight station, he may be reimbursed not to exceed such amount 
and not to exceed what the Government saved thereby. 

As to the first matter stated in the quoted paragraph 3 (re Peter 
Cooper’s glue factory) freight should be deducted from New York 
City, the actual shipping point, to Washington, with no allowance 
for estimated freight charges alleged to have been previously absorbed 
between Gowanda and New York City. Such alleged absorbed 
freight charges are too speculative to serve as a basis for additional 
allowance under the contract. If the contractor could clearly show 
that the shipment would have been from Gowanda if it had been for 
delivery at Washington, settlement as a claim should be on the basis 
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of freight charges from Gowanda to Washington instead of from 
New York City to Washington. If contractor could show transpor- 
tation expenses in direct delivery by-truck in New York City in 
excess of delivery expenses required by the contract with a corre- 
sponding saving to the Government, this, also, would be for consid- 
eration as a claim. 

Relative to the second case stated of the dealer at Washington who 
alleges that the manufacturer at New York refuses to make him an 
allowance for New York delivery instead of Washington delivery, it 
need only be said that the alleged situation appears most unusual, but 
there appears to be no basis under the General Supply Committee 
contracts for making an allowance to a dealer because of his inability 
to make adjustments with his manufacturer for freight savings. If 
the shipment is consigned to the Government from New York, the 
contract requires that there be deducted from the contractor’s bill an 
amount equivalent to freight charges on the supplies from New York 
to Washington. As a credit against such deduction, there would 
properly be for consideration in a claims settlement by this office, any 
amount alleged to have been expended for direct delivery to the Gov- 
ernment by truck in New York City instead of by freight on a 
Government bill of lading, on the basis heretofore stated. 

In connection with the present matter several vouchers have been 
submitted to this office for direct settlement. Among these are vouch- 
ers in favor of dealers who maintain that the contracts do not require 
deduction of freight charges to Washington where delivery is made 
at the contractor’s expense anywhere within the Washington radius 
of their shipping points. This is true only where shipments weigh 
less than 100 pounds. It is provided in paragraph 12 of Form A, 
supra, that “On shipments weighing less than 100 pounds the con- 
tractor shall pay transportation costs to points where the charges are 
not greater than to Washington, D. C.” But where shipments are 
over 100 pounds, it is clear that under the express provisions of said 
paragraph 12 of Form A, the Government is entitled to any saving 
of freight charges due to delivery at points nearer than Washington. 
It would be manifestly unfair, as well as contrary to the contract, 
for the contractor to retain such savings in view of the fact that the 
contract price is the Washington delivery price and the Government 
is obligated to pay excess freight charges for delivery to field points 
more distant than Washington from the shipping point. It follows 
that settlement of such vouchers must be on the basis outlined above, 
that is, by deduction of freight charges from the shipping point to 
Washington with an allowance for any transportation charges paid 
by the contractor which the Government was obligated to pay. 
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Another voucher submitted was for a shipment of less than 100 
pounds on Government bill of lading by the Eastman Kodak Co. 
from Rochester to South Brooklyn, N. Y. ‘The shipment being less 
than 100 pounds and the distance being less than to Washington, the 
contractor should have paid the transportation charges. Instead 
the Government paid the freight, and the contractor’s bill, instead of 
carrying a deduction therefor, states the f. 0. b. Rochester prices for 
the articles furnished instead of the General Supply Schedule prices. 
This is not material to the final result if the reduction in prices equals 
the freight charges, Rochester to Brooklyn, paid by the Government, 
and the voucher will be settled accordingly. It should be stated, 
however, that it is much preferable from an accounting standpoint 
that the bills carry the true contract prices, with freight adjustments 
shown as separate items. 

The settlement of Disbursing Agent Peck’s accounts, so far as the 
questions here involved are concerned, and the direct settlement as 
claims of the unpaid vouchers submitted will be on the basis set forth 
herein, subject to further consideration of specific questions as to 
which doubt may still exist. 


(A-26436) 


TRANSPORTATION—DEPENDENTS—ARMY OFFICER 


An enlisted man in the Army discharged in order to enable him to accept an 
appointment as second lieutenant and ordered as such officer to proceed to 
another station for duty is an officer ordered to make a permanent chunge 
of station within the meaning of section 12 of the act of May 18, 1920, 41 
Stat. 604. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 
March 30, 1929: 


There was received March 14, 1929, your letter of February 11, 
1929, as follows: 


Attached hereto is voucher in amount of $57.59, covering claim of Second 
Lieutenant Paul EB. Zuver, Medical Administrative Corps, U. 8S. Army, for pay- 
ment of the monetary allowance for travel of his dependents, Mrs. Dorothea 
Bullard Zuyer, lawful wife, and Edward Lauriston Zuver, son, age 2 years, 
between the dates of December 30, 1928, and January 27, 1929, from Boston, 
Massachusetts, old permanent station, to Fort Benning, Georgia, the new perma- 
nent station assigned him incident to his appointment as second lieutenant in 
the Regular Army. 

As the status of this officer at his old permanent station, Headquarters First 
Corps Area, Boston, Massachusetts, was that of a private in the Medical Depart- 
ment, U. 8. Army, and as the laws providing for transportation of dependents, 
on permanent change of station, do not include within their provisions the 
dependents of enlisted men below the first three grades, the undersigned is in 
doubt whether payment for the transportation of the dependents of Second Lieu- 
tenant Zuver to his place of first assignment, Fort Benning, Georgia, after 
appointment as a second lieutenant in the Medical Administrative Corps, Reg- 
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ular Army, is authorized, and accordingly this account is forwarded for an 
advance decision in the premises. 


It appears that The Adjutant General, by order of the Secretary 
of War, advised by letter of December 26, 1928, the commanding 
general, First Corps Area, as follows: 

1. The President has appointed Private Paul Estabrooke Zuver, Med. Dept., 
second lieutenant, Medical Administrative Corps, Regular Army, with rank 
from Dec. 8, 1928. It is desired that you so inform him. 

2. If he is willing to accept the appointment, honorably discharge him at once 
and direct him to execute the oath of office on the inclosed form and forward 
it without delay to The Adjutant General. The oath will be executed on the 
day following his discharge, which discharge can not be earlier than the date 
on which notice of appointment is received. Also wire his acceptance to this 
office the day following his discharge. His serial number will be 0-17373. 

8. Upon acceptance direct this officer to report to the commanding officer, Fort 
Benning, Georgia, granting him such delay in reporting as you deem necessary, 
not exceeding thirty days, and advise the C. O. herein named of the amount of 
delay granted. The delay will be in the interest of the public service and will 
be so stated in your order. (Par. 22, AR 605-115.) The travel directed is 
necessary in the military service FD 31 P 5040 A 2-9. 

In accordance therewith by paragraph 9, Special Orders, No. 8, 
headquarters First Corps Area, Boston, Mass., January 4, 1929, Lieu- 
tenant Zuver was directed to report to the commanding officer, Fort 
Benning, Ga., and was granted a delay not to exceed 30 days in so 
reporting. 

Paragraph 3, Special Orders, No. 7, War Department, January 9, 
1929, provides: 

8. The appointment and assignments of the following-named enlisted men of 


the Medical Department as second lieutenants, Medical Administrative Corps, 
Regular Army, to rank from December 8, 1928, is announced: 


7 * * . 7. s s 


Private Paul Estabrooke Zuver, Army base, Boston, Massachusetts, to Fort 
Benning, Georgia. 


o * a = * ae e 
Each of the above-named officers will proceed from the place indicated after 
his name to the station specified and report in person to the commanding officer 
for assignment to duty. The travel directed is necessary in the military service. 

FD 31 P 5040 A 2-9. (A. G. 210.1. Med. Adm, Corps.) (11-23-28) (Off). 


Section 12 of the act of May 18, 1920, 41 Stat. 604, authorizes the 
furnishing of transportation in kind for the wife and dependent 
children of a commissioned officer or a noncommissioned officer of 
the grade of color sergeant and above when ordered to make a perma- 
nent change of station from the old to the new station. In lieu of 
transportation in kind section 12 of the act of June 10, 1922, 42 Stat. 
631, authorizes payment of an amount equal to the commercial cost 
of the transportation when the travel shall have been completed by 
such dependent. The question presented is whether Lieutenant 
Zuver was ordered to make a permanent change of station within the 
meaning of the law. 

As an enlisted man his old station was Boston, Mass., and as an 
officer his new station was Fort Benning, Ga. His service in the 
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Army was continuous. What his rights in the premises would have 
been if he had been ordered to make the change of station as an 
enlisted man is immaterial. As a matter of fact the change of 
stations was ordered and effected as an officer. So far as he was 
concerned he was ordered to make a permanent change of station, 
and the fact that his change of status from an enlisted man to that 
of an officer may have been the cause for the permanent change of 
station doés not alter the fact that it was a permanent change of 
station. 
Payment of the voucher, if otherwise correct, is authorized. 


(A-24501) 
TRANSPORTATION RATES 


Whether a shipment is local or a part of a through movement depends upon 
its essential character, and the intention to move goods to the ultimate 
destination from the initial point of shipment determines as a matter of 
law the essential nature of the entire movement. 

When a through joint rate is effective from the initial point of shipment the 
Government is entitled to the benefit of such rate and payment to any 
separate carrier should not exceed the amount to which it is entitled by 
the application of the authorized division of the through rate. 

Any agreement or arrangement resulting in an excess cost to the Government 
over the legally authorized charges is null and void as to such excess. 


Decision by Comptroller General McCarl, April 1, 1929: 

The Appalachian Railway Co, applied by letter dated August 29, 
1928, for review of settlement T-59090, August 15, 1928, in disal- 
lowing 73 cents on its claim for $14.58 for transportation furnished 
the Indian Service in March, 1928, and of settlement T-58765, July 
23, 1928, in disallowing $17.49 and deducting $89.02 on its claim for 
$135.58 for transportation furnished the Indian Service in February, 
1928, 

The claims were for transportation from Ela, N. C., to Cherokee, 
N. C., of supplies for the Cherokee Agency and schools located on 
the Appalachian Railway, a short road which connects with the 
Murphy branch of the Southern Railway at Ela, N. C., and extends 
in a northeasterly direction through Birdtown 3.3 miles, Cherokee 
6.3 miles, to Ravensford, N. C., 10 miles. 

The service involved was rendered during the fiscal years 1927 and 
1928 for which payment was made as claimed at the local rates be- 
tween Ela and Cherokee, N. C., apparently in accordance with an 
acceptance by the superintendent of the Cherokee Indian School at 
Cherokee, N. C., of the bid of the Appalachian Railway Co., which 
provided that— 


In consideration of direct and prompt payment at the end of each month 
by the superintendent of the U. S. Indian School, Cherokee, N. ©., to the 
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Appalachian Railway, Ela, N. C., of freight charges over said Appalachian 
Railway on goods and supplies from Bla, N. C., to Cherokee, N. C., intended 
tor use at the said U. 8. Indian School, the said Appalachian Railway agrees 
to allow a reduction of 5% from its regular tariff rates on all goods and sup- 
plies so transported. 


Pursuant to this agreement, property destined for the Cherokee 
Indian School has been usually consigned to Ela, N. C., to the 
superintendent of Indian schools, who receipted for such property 
as delivered to him at Ela, the transportation of which thence to 
Cherokee was rendered by the Appalachian Railway Co. without 
the issuance of any bill of lading, the charge for the service from 
Ela to Cherokee being at the local rate. This method did not in- 
crease the cost to the Government when through rates were made 
by combination on Ela. Had the property been intended to be re- 
ceived by the superintendent at Ela for distribution as he might 
choose, after the receipt, the consignment to Ela might have been 
proper. It may be stated incidentally that the carrier had a perfect 
right to make a concession to the Government on its charges and 
therefore the 5 per cent discount, under conditions named, was en- 
tirely proper. 

Whenever through joint rates are effective from the initial points 
of shipment to Cherokee, the Government. is entitled to the benefit 
of the through rate and the payment to separate carriers should not 
be in excess of the amount to which ‘each is severally entitled on 
the authorized division of the through rate. 

It has been frequently held that a combination of an interstate 
rate with an intrastate rate to defeat a published through rate is 
not authorized. The same principle is applicable when the com- 
bination results in an increased cost for the shipment. 

Any agreement or arrangement resulting in an excess cost to the 
Government over legally authorized charges is necessarily null and 
void as to such excess as no Government officer has any authority 
to give away Government money which would be the case if he were 
to contract to pay any such excess. 

The shipments destined to Cherokee are subject to the through 
rates therefor and the Appalachian Railway Co. is entitled on such 
shipments to its proportion of the through applicable rate. 

Whether a shipment is through or local depends upon the essential 
character of the movement and this character is not necessarily de- 
termined by the contract between the shipper and the carrier, but 
the intention to move the goods to the ultimate destination from 
the initial point of shipment determines as a matter of law the 
essential nature of the entire movement. See decision of the Su- 
preme Court of the United States dated November 13, 1922, in the 
ease of, Baltimore and Ohio Southwestern Railroad Company v. 
Settle and Co., 260 U. S. 166; see also Tewas & New Orleans Railroad 
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Co. v. Sabine Tram Co., 227 U. S. 111, 124; Jllinois Central R. R. Co. 
v. Railroad Commission of Louisiana, 236 U. 8. 157, 163; Western 
Oil Refining Co. v. Lipscomb, Clerk of the County Court of Maury 
Co., Tenn., as successors of Thomas, 244 U. S. 346, 349. 

In settlement T-58765, July 23, 1928, for transportation in Febru- 
ary, 1928, there was $17.49 disallowed and $89.02 deducted on account 
of overpayment by James E. Henderson per vouchers 129, December, 
1926; 1, January, 1927; 4, March, 1927; 4, May, 1927; 42, August, 
1927; 144, November 1927; and 215, December, 1927. 

The $17.49 disallowed consisted of a difference of $10.98 for ship- 
ments of coal moved on local waybills covering 296,900 pounds of 
coal from Ela to Cherokee, N. C., for which the carrier claimed 
charges of $100.94 at its local 68-cent-per-ton rate and for which 
allowance was made on basis of 20 per cent of the through rate of 
$3.03 per ton from Appalachia, Va., amounting to $89.96. 

A difference of 29 cents in freight charges on a shipment moving 
on waybill 32, February 11, 1928, from Ela to Cherokee, where a 
shipment of putty in cans and 1 crt. paint in oil, 125 pounds, was 
billed as 1 box butter in cans and 1 crt. paint in oil at a minimum 
charge of 50 cents, and allowance was made by rating the shipment 
at fourth class and allowing charges based ori division of the fourth- 
class rate from Cairo, Ill., account of the shipment originating at 
Denver, Colo., making an allowance of 21 cents instead of the 50 
cents claimed. There was also included in the disallowance $6.22 
as 5 per cent discount allowed for direct payment. 

The deduction of $89.02 is caused by differences of $83 on ship- 
ments of coal and $6.02 on other reclassified shipments. 

The $83 on coal appears to relate to various shipments in 1926 
and 1927, as shown by the certificate of settlement and covered by 
payments made by James E. Henderson on his vouchers, 1, January, 
1927; 4, March, 1927; 4, May, 1927; 42, September, 1927; and 129, 
December, 1926, and represents the difference between the divisional 
proportion 20 per cent of the through rate of $3.03 per ton on coal 
and the carrier’s local rate of 68 cents per ton to Cherokee, N. C., 
which is 7.4 cents per ton less 5 per cent. - 

The remaining difference of $6.02 is caused by reclassifying ship- 
ments covered by local waybills 19-10-5-27, 48-10-12-27, and 
23-11-8-27, J. E. Henderson’s vouchers 144, November, and 215, 
December, 1927. The charges allowed on these shipments appear to 
be based on the fourth-class rate shown by the local tariff, and the 
deduction of $6.02 is sustained. 

The deduction of $89.02 was therefore correct and is sustained. 

The disallowances of $10.98 and 29 cents as set forth above are 
correct; the disallowance of $6.22 under the agreement for prompt 
payment should be allowed, as the condition therefor was not com- 
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plied with. Upon review of this settlement the sum of $6.22 is there- 
fore certified for allowance. 

In settlement T-59090 for transportation in March, 1928, of 18 
small shipments from Ela to Cherokee, N. C., for which no bills of 
lading were issued and upon which the carrier claimed payment 
based on its local tariff rates from Ela to Cherokee of $14.58 and 
the allowance by settlement in August, 1928, was for the amount 
claimed less 5 per cent stated to be “ discount.” 

The amount claimed is practically correct. 

f The agreement for a 5 per cent allowance for direct payment does 
not appear applicable in this case where the payment was not made 
direct for services in March but by a settlement of this office in 
August. 

The sum of 73 cents disallowed by this settlement is properly due 
the carrier and is therefore certified for allowance. 





(A-26341) 
CONTRACTS—DECREASED COSTS—DECREASE IN WAGE SCALE 


Where there is a decrease in the wage scale in the mining of coal, and the 
contract, such as the Standard Government Form of Contract for the 
purchase of coal, provides for a decrease in the contract price due to 
the decrease in wages, the decrease should be computed on the basis of 
an affidavit submitted by the contractor, as required by the contract, sup- 
plemented, where possible and the amount involved is considerable, by a 
report from the employee of the Bureau of Mines stationed in the district 
as to the correctness of the affidavit, or by an independent examination 
made of the contractor’s books. (Amplified by 8 Comp. Gen. 671.) 


' 

: Comptroller General McCarl to Maj. W. A. MacNicholl, United States Army, 
; April 1, 1929: 

: There has been received by indorsement dated March 2, 1929, your 
request of January 24, 1929, for decision whether you are authorized 
under contract No. W-928-qm-6116, dated May 26, 1928, to make 
payment on an approved voucher of $10.83 stated in favor of the 
| Standard Coal Co. of California, as 10 per cent retained on your 
| voucher No. 794, January, 1929, accounts, and pending decision as 
to correctness of reduction on account of wage scale. It appears from 
the papers that the primary question on which you desire decision is 
the character of the evidence necessary to support a reduction in the 
contract price of coal due to a decrease in the wage scale of the 
miners. 

The contract of May 26, 1928, the form for which is now obsolete, 
being superseded by a Standard Government Form of Contract for 
the purchase of coal and which has been approved and promulgated 
by the President for use throughout the Government service, pro- 
vided in paragraph 3 of the purchase conditions that the contract 











































DECISIONS OF THE COMPTROLLER GENERAL 513 


price of the coal was based upon the wage scale in effect with mine 
employees on the date of the opening of the bids, and that any in- 
crease or decrease in the cost of production of the coal resulting from 
changes in the wage scales should correspondingly increase or 
decrease the contract price of the coal on any tonnage shipped there- 
after not in arrears at the time the change became effective. It was 
further provided that: 

* * * In event of any such increase or decrease in cost of production the 
contractor shall furnish the Government an affidavit, comparing in detail the 
per ton and the per hour or per day rates of pay under the new wage scale 
with the corresponding rates under the wage scale upon which the contract 
price is based, stating the effect of such increase or decrease in the cost of 
production of the coal specified berein and showing the proposed increase or 
decrease in the purchase price per ton resulting from such change in the wage 
scale, and he shall submit such other information as the Government may 
require. 

The Standard Government Form of Contract for the purchase of 
coal provides, in paragraph 3, for an increase or decrease in the con- 
tract price of coal due to any increase or decrease in the wage scale 
effective after the date of opening of bids, with the proviso: 

* * * that in event of any such increase in cost of production due to in- 
crease in wage scales, the claim shall be presented within 60 days and supported 
by the affidavit of the superintendent or corresponding officer of the mune or 
mines from which the coal was produced.and by report of a certified public 
accountant showing the cost of mining the coal before the increase in the wage 
scaie, the amount of the increase in the wage scale after the date of the open- 
ing of bids, and the amount of such increase applicable te the coal delivered 
under this contract after the date of such increase. The books of the contractor 
shall be so kept as to show the foregoing facts, and shall be open to inspection 
by an authorized officer or employee of the Government. No increase over the 
contract price shall be allowed unless the claim is so presented and the books 
of the contractor are so kept. In event of a decrease in cost of production 
due to decrease in the wage scales, the decrease in the contract price shall be 
computed on the basis of the affidavit or affidavits of the superintendent or 
other corresponding officer of the mine or mines from which the coal was pro- 
duced or upon other evidence. When there has been no change in the wage 
scales during the production of the contract coal, the contractor shall so certify 
on invoices or vouchers submitted for payment. 

It is deemed desirable to refer in this connection to the require- 
ments of the Standard Government Form of Contract for the pur- 
chase of coal because of a number of informal inquiries with respect 
thereto and because the procedure thereunder should be uniform 
throughout the various departments and establishments of the Gov- 
ernment charged with the purchase of coal. The difference is ap- 
parent between the superseded form which was used in the contract 
of May 26, 1928, and the standard form, with respect to the change 
in the contract price of the coal due to the increase or decrease in 
the wage scale of the miners. The standard form of contract re- 
quires in the first place, the contractor to keep its books—open to 
inspection by the Government—in such a manner as to show (1) the 
cost of mining the coal on the date of the opening of bids, and (2) 
the amount of any increase or decrease applicable to the coal de- 
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livered under the contract after the date of such increase. It re- 
quires, also, that claim for any increase be submitted within 60 days 
after the date of the increase, supported by the affidavit of the 
superintendent or corresponding officer of the mines and by a report 
of a certified public accountant, showing the increase applicable to 
the contract coal. In event of any decrease in the price of coal due 
to a decrease in the wage scale, the contractor is required to furnish 
an affidavit of the decrease in the wage scale and the Government 
may supplement that affidavit with such other evidence as may be 
deemed necessary and desirable. 

It appears in this particular case that the contractor has submitted 
an affidavit showing the new wage scale agreement between the 
miners and the coal company, together with a “comparison of the 
old scale of wages and the new scale of wages” as applied to the 
“mine ” from which the contract coal was secured. It is understood 
that the Bureau of Mines, Department of Commerce, has employees 
in the various coal fields, and that the correctness of the affidavit may 
be checked by reference of same to the employee of the Bureau of 
Mines located in the district where the coal was secured. In proper 
cases, where there is any reason to doubt the correctness of the affi- 
davit, a Government employee may be detailed to examine the books 
of the contractor to determine whether the affidavit is correct. Such 
procedure should be followed in determining any decrease in the 
price of coal under the standard form of contract and the vouchers 
on which payment has been made for the coal should be supported 
by the affidavit of the contractor and a report, where practicable, 
from the Bureau of Mines employee as to the correctness of the 
affidavit. Where the amount involved is considerable and appro- 
priations therefor will permit, an independent examination should 
be made of the contractor’s books by an employee of the Government 
when the contract price is reduced due to a decrease in the wage 
scale. It is understood, of course, that in event of change in the 
contract price because of change in the wage scale, no payment in 
event of an increase in excess of the contract price nor any payment 
in event of a decrease in contract price may be made until the new 
contract price has been determined and the vouchers on which such 
payments are made are supported as herein stated. 

It does not appear from the submission whether the deliveries 
have been completed under the contract here involved, but since 
the contract was for the fiscal year 1929, it is presumed that they 
have not been completed. In that event, payment of the retained 
percentages pending analysis of coal delivered as to which there has 
been no change in price may be made when the analysis shows that 
the coal was within the contract tolerance, and this notwithstanding 
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the contract price of subsequent deliveries of coal has been decreased 
on account of a decrease in the wage scale. Payment upon the 
voucher, if otherwise correct, is authorized. 


(A-25034) 


PAY—NAVY COMMISSIONED WARRANT OFFICER—SERVICE 
AUTHORIZED TO BE COUNTED 


A Navy warrant officer (permanent) serving under a temporary appointment 
as lieutenant, by accepting a permanent appointment as ensign November 
21, 1921, under the authority of section 3 of the act of June 4, 1920, 41 
Stat. 834, 835, vacated both his permanent warrant office and his temporary 
office of lieutenant. 

A Navy warrant officer (permanent) who, while serving under a temporary 
appointment as lieutenant, on November 21, 1921, accepted a permanent 
appointment in the grade of ensign in accordance with section 3 of the act of 
June 4, 1920, 41 Stat. 834, 835, and, thereafter, having been dropped from 
his permanent office of ensign by reason of his failure to qualify pro- 
fessionally for promotion, immediately was taken up in the permanent 
warrant officer status previously vacated, in accordance with sections 3 
and 4, act of June 4, 1920, 41 Stat. 834, 835, being at that time eligible 
for and subsequently was found qualified for and appointed to commis- 
sioned warrant office from a date prior to the date of his being dropped 
from his permanent office of ensign, is to be regarded as an officer “in 
the service on June 30, 1922,” in determining his length of service for 
pay purposes, etc., the entire service on and after June 30, 1922, consti- 
tuting by operation of law, active commissioned service under a Federal 
appointment, 


Decision by Comptroller General McCarl, April 2, 1929: 

There has been received an application for review of settlement of 
this office M-23809-N, October 16, 1928, disallowing credit in the 
disbursing account of Lieut. Howard M. Shaffer (SC), United States 
Navy, for payments of pay and allowances made to Chief Gunner 
Bruce Malin Parmenter. The action taken in the settlement and the 
basis suggested for allowing credit in Lieutenant Shaffer’s disbursing 
account are set out in the application for review, as follows: 


1. The following disallowance has been raised in the accounts of Lieutenant 
Howard M. Shaffer (SC), U. 8S. N., representing payments made to Chief 
Gunner Bruce M. Parmenter, U. S. N. These payments were passed to the 
credit of Lieutenant Shaffer by the General Accounting Office but have been 
reopened in the supplemental statement issued by the General Accounting Office 
under date of October 16, 1928: 


“CTF M-11473-N, First Quarter, 1925. 
U. 8. 8. Raleigh—Ofificers’ Roll. 

Pay Navy, 1925 

Pay Navy, 1924 


1. Disallowed in part: Oct. 16, 1928. 

5. Bruce Malin Parmenter, Ch. Gunner. 

Service record as follows: 

Enlisted service 14 years, 3 months, and 18 days. 

Accept appointment as gunner (T.) July 9, 1917, to rank from July 2, 1917: 

Aceepted appointment gunner (Perm.), U. 8S. N., Nov. 22, 1917, to rank from 
Oct. 9, 1917. Accepted appointment as Ens (T.), U. 8S. N., Jan. 18, 1918, to rank 
from Oct. 10, 1917. Accepted appointment as Lieut. (jg.) (T.) Oct. 4, 1918, 
to rank from July 1, 1918. Acvepted appointment as Lieut. (T.) Mar. 29, 
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1919, to rank from Jan. 1, 1919. Accepted appointment as Ens. (Perm.) Nov. 
21, 1921, to rank from June 6, 1919, and served as such until receipt of letter 
revoking appointment as Dns. (Perm.) and reverting to status of gunner (P.) 
on August. 13, 1923. Accepted appointment as chief gunner, May 11, 1924, to rank 
from July 2, 1923. The Secretary of the Navy certified by letter of July 3, 
1924, that record was creditable within the meaning of the act of June 10, 
1922, and entitled to pay of second pay period from October 10, 1923. Under 
appointment as chief gunner, Parmenter is entitled to count for longevity, com- 
: missioned service only. Commissioned service is here allowed from Nov. 22, 
$ 1917, when he accepted his appointment as gunner (Perm.), U. S. N. 

' Accordingly, Ch. Gunner Parmenter could not have completed 6 years credit- 
¥ able service until November 21, 1923. See 24 Comp. 493, 25 Comp. 852; 26 
i Comp. 148. Credited as follows: 






















Pay at $168.00 per month (shore pay guuner over 12 years) Oct. 10, 

Bee 80 oles GIO ote ce iobetuseed keel ed $649. 60 
Pay at $189.00 per month (sea pay gunner over 12 years) Feb. 6, 

eerie mr Mi hited etsesaail ind beieacs cl 913. 50 
Subsistence allowance at 60 cents per day Oct. 10, 1923, to June 

i cient laste hitiee edi stimaitibibimntebisipbbnliiehisnabdslibtboubibind Ibis 159. 00 
Rental allowance at $40.00 per month (with dependents) Oct. 10, 

i RD Fre ic ctelsinne- chines} ewbsiden bs ~tcntcieicd. 348. 00 


Pay at $225.00 per month (chief gunner after 6 years) (creditable 


; record and over 21 years service) July 1, to Sept. 30, 1924_______- 675. 00 
; Suballowance at $1.20 per day July 1, to Sept. 30, 1924_.__._-.-_------ 110. 40 
1 Rental allowance at $60.00 per mo. July 1—-Sept. 30, 1224__-_-.____-_. 180. 00 
: Sundry credits as follows: 
; Difference in pay between $168.00 per month and $225.00 per month 
ay RE IE, I at, nephmenster lennon euniibey-<idtiebinia’ wieh~aiele 220. 40 
Difference in pay between $189.00 per month and $225.00 per month 
I ie I I as ctnacadiemreeneepi sesenibictlchen atin wainensnettati 174. 00 
Difference in subsistence allowance at 60 cents a day Oct. 10, 1923, 
; ew cineenumabils 159. 00 


Difference in rental allowance between $40.00 per month and $60.00 
per month Oct. 10, 1923, to June 30, 1924 


Allowed as follows: 
Pay at $168.00 per month (shore pay [of warrant officer] 






















2. In addition the following amounts have been disallowed representing pay- 
ments made during the periods indicated: 


. over 12 years) Oct. 10, 1923, to Nov. 21, 1923__._._--_-_- $235. 20 
Pay at $183.33 per month (ch. gunner after 6 years creditable 
service) Noy. 22, 1923, to Sept. 30, 1924._._._____-________ 1, 888. 33 
Sub. allowance at 60c day Oct. 10, 1923, to Nov. 21, 1923__ 25. 80 
; Sub. allowance at $1.20 per day Nov. 22, 1923, to Sept. 
) Oy IN A a lak a enn nha te ha eee ecanpwarercecmoner 376. 80 
Rental allowance at $40.00 per month Oct. 10, 1923, to Nov. 
aceasta ch lla ahdah bdaendenei cach dullh«-tnliviachiin this Suet 56. 00 
Rental allowance at $60.00 per month Nov. 22, 1923, to Sept. 
Si andes cited eenintinteedesentisbiementhn asthenia tbeehitncen ’ 
Ii ii ctindtintitiietinicdtind dbs nip giztadagenetynjeditg 
(Debt reported) 
: 
} 


eseier ite Drennan Si, 2006... nc nctener se sible teres $108. 00 
NN OC I RN a IN hess tpg gree ene = aipenet eretin embeded 108. 00 
April 1 to June 30, 1925__---~--~- salasiaiatieadininiieaaienlamecnnimeiemenns lepumaaoten 108. 00 


The disallowance of the General Accounting Office is based on the conelu- 
sion that Chief Gunner Parmenter subsequent to his appointment as a commis- 
sioned warrant officer is not entitled to count for longevity pay purposes 
his previous enlisted service but is entitled to count commissioned service 
only. * * - 
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8. Section 1 of the Act of June 10, 1922, provides in part as follows: 

“For officers appointed on and after July 1, 1922, no service shall be counted 
for purposes of pay except active commissioned service under a Federal ap- 
pointment and commissioned service in the National Guard when called out 
by order of the President. For officers in the service on June 30, 1922, there 
shall be included in the 9: seer all service which is now counted in com- 
puting longevity pay, * * 

- 7 * * + 

5. The record of Chief Gunner Parmenter shows that he was serving in the 
rank of ensign on June 30, 1922, and therefore was an officer in the service 
on that date. Upon his subsequent examination for the rank of lieutenant (jg) 
he failed professionally and reverted to his permanent status as gunner, in 
accordance with the specific provisions of the act of June 4, 1920 (41 Stat. 835), 
which provides in part as follows: 

“That officers appointed to the permanent Navy in accordance with the fore- 
going sections who now hold permanent warrant or permanent commissioned 
warrant in the United States Navy shall, if they thereafter fail professionally 


on examination for promotion revert to such permanent warrant or permanent 
commissioned warrant status.” 


6. It would appear, therefore, that this officer is entitled to count his previous 
enlisted service for longevity pay purposes as coming within that class of 
officers referred to by the Comptroller General in his decision of August 31, 


1922, who held a Commission on that date and served continuously without 
discharge. * * 


The application for review rests primarily on decisions, 2 Comp. 
Gen. 170; 3 id. 675; A-17935 of April 7, 1927, and A-17962, April 
16, 1927, in the cases of Army and Navy officers who were serving in 
commissioned grades in their respective services on June 30, 1922, 
were subsequently discharged and, either immediately or after an 
interval of civilian life, were reappointed in commissioned grades in 
the same service from which discharged, the view of the applicant 
apparently being that those decisions turn on the question of whether 
there was a complete separation (however brief) from the particu- 
lar service involved rather than on whether there was uninterrupted 
commissioned service and advancement therein from grade to grade 
in accordance with law as eligibility for promotion was established. 

Had Chief Gunner Parmenter not accepted the appointment as 
ensign in the Navy, November 21, 1921, under authority of section 
8, act June 4, 1920, 41 Stat. 834, 835, thus vacating his office as a 
lieutenant (temporary), accepted March 29, 1919, 2 Comp. Gen. 34, 
and vacating also his permanent warrant office of gunner, 1 Comp. 
Gen. 294; Rettig case, Review No. 3966, April 27, 1923, 20 MS. id. 
1080; Calwell case, A-11548, October 21, 1925, 50 id. 680, his tem- 
porary office of lieutenant would have terminated by operation of 
law on December 31, 1921, sec. 2, act June 4, 1920, 41 Stat. 834. 

In this situation had he remained in the service after termination 
of his temporary office, Chief Gunner Parmenter would have served, 
after December 31, 1921, in his permanent status as a gunner until 
found qualified for advancement to commissioned warrant rank; that 
is, until he “ accepted appointment as chief gunner, May 11, 1924, to 
rank from July 2, 1923.” He would not have been entitled, under 
such circumstances, to count any service for purposes of pay as a 
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chief gunner “ except active commissioned service under a Federal 
appointment and commissioned service in the National Guard when 
called out by order of the President.” (Decision in case of Chief 
Pay Clerk Aitken, A-4866, September 12, 1924, 37 MS. Comp. Gen. 
467; Chinnis vy. United States, Court of Claims No. D-8, decided 
March 11, 1929.) 

Under section 1505 of the Revised Statutes, as amended by the act 
of March 11, 1912, 37 Stat. 73, moreover, if it had not been for the 
saving clause in section 4 of the cited act of June 4, 1920, providing 
that permanent warrant or permanent commissioned warrant officers 
appointed thereunder or under the preceding section and thereafter 
failing professionally on examination for promotion should “ revert 
to such warrant or permanent commissioned warrant status,” Chief 
Gunner Parmenter would have been dropped from the service upon 
his failure to qualify professionally for promotion to the permanent 
office of lieutenant, junior grade, in 1923. 

It seems clear the use of the word “ revert” in the saving clause in 
section 4 of the cited act of June 4, 1920, did not contemplate that an 
officer appointed to permanent commissioned office under the statute 
should serve concurrently in a permanent warrant or commissioned 
warrant status but merely was designed to avoid the summary dis- 
missal of old service men who might be unable to meet the profes- 
sional requirements for promotion in the line offices and to permit 
rather, if they did so fail to meet professional requirements, their 
taking up the status they were in at the time of accepting appoint- 
ment under the cited act of June 4, 1920. 

Chief Gunner Parmenter, therefore, in effect was “ dropped from 
the service ” as a commissioned officer (ensign) August 13, 1923, by 
reason of his failure to qualify professionally for promotion and was 
taken up as a warrant officer, and but for the fact he then was eligi- 
ble from July 2, 1923, and was found qualified to take rank as a 
commissioned warrant officer (chief gunner), his continuous status 
as a commissioned officer would have been broken and his service for 
pay purposes necessarily would be for computation on the same basis 
as the service of other warrant officers promoted to commissioned 
warrant grade after June 30, 1922; that is, no service might be 
counted “except active commissioned service under a Federal ap- 
pointment and commissioned service in the National Guard when 
called out by order of the President.” 

The fact, however, that Chief Gunner Parmenter was eligible for 
the grade of chief gunner and established his qualifications therefor 
as of July 2, 1923, constitutes his entire service by operation of law 
on and after June 30, 1922, active commissioned service under a 
Federal appointment (7 Comp. Gen. 746, and the authorities therein 
cited), and, therefore, in the computation of his service for pay 
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purposes, there is authorized to be included in the computation all 
service which on June 30, 1922, might be counted in computing 
longevity pay. 

The disallowance in Lieutenant Shaffer’s disbursing account will be 
modified accordingly in a subsequent settlement. 


(A-26571) 


APPROPRIATIONS—FISCAL YEAR—CLEARING OF PUBLIC 
BUILDING SITES 


The appropriation for clearing a site acquired by the United States for a 
public building, but no, building being contemplated at the present time, 
is not a “public building” appropriation within the meaning of the act 
of August 24, 1912, 37 Stat. 487, and is not available for obligation beyond 
the fiscal year in which it is made. 


Comptroller General McCarl to the Secretary of the Treasury, April 2, 1929: 
There has been received your letter of March —, 1929, as follows: 


On page 36 of the second deficiency act of 1929 (Public, No. 1035), approved 
March 4, 1929, under the caption “ Miscellaneous Public Building Projects,” 
there appears the following item: 

“Bronx (New York), New York, post office: For clearing of site, $10,000.” 

In connection with this item of appropriation there is presented herewith a 
communication from the Acting Supervising Architect, dated March 15, 1929, 
calling attention to existing conditions pertaining to the clearing of this 
site and the improbability of the awarding of a contract for the work prior to 
July 1, 1929. 

Your views are requested as to whether this department is authorized 
under the conditions set forth in letter of the Acting Supervising Architect 
to establish this appropriation on the books of this department without year 
to be available until expended. 


Inasmuch as the time until the close of the fiscal year 1929 is short, it 


will be appreciated if you will advise this department in the matter as early 
as practicable. 


It appears from the inclosure accompanying your submission that 
the buildings upon the site in question are now occupied under leases 
requiring 90 days’ notice to vacate; and that in view thereof 
it is thought improbable that a contract for clearing the site can be 
awarded prior to July 1, 1929. It is not apparent why the execution 
of such a contract can not be accomplished before the buildings are 
vacated. 

The hearings before the subcommittee of the House Committee 
on Appropriations disclose that the clearing of the site is not inci- 
dent to the erection of any public building thereon at this time, not- 
withstanding that the site was originally purchased for that pur- 
pose, but that the site is to be cleared because the buildings thereon 
are so old that they can not be maintained in good condition and 
would be condemned were they in private ownership; and that it is 
contemplated after clearing the site to rent it for use as an auto- 
mobile parking site. 
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Section 7 of the act of August 24, 1912, 37 Stat. 487, as amended 
by section 6 of the act of March 3, 1919, 40 Stat. 1309, provides: 


No specific or indefinite appropriation made hereafter in any regular annual 
appropriation act shall be construed to be permanent or available continuously 
without reference to a fiscal year unless it belongs to one of the following 
four classes: “ Rivers and harbors,” “lighthouses,” “public buildings,” and 
“pay of the Navy and Marine Corps,’ * * * or unless it is made in terms 
expressly providing that it shall continue available beyond the fiscal vear 
for which the appropriation act in which it is contained makes provision, 


The appropriation now in question was not made in terms ex- 
pressly providing that it shall continue available beyond the fiscal 
year for which the appropriation act in which it is contained makes 
provision. It is obvious that it does not come within the first, 
second, or fourth class mentioned, which leaves for consideration 
only the question as to whether it is a public-building appropria- 
tion. This provision generally has been held not applicable to any 
appropriation which does not provide for the original construction 
of a public building. Appropriations for repairs, improvements, 
or remodeling repeatedly have been held not to constitute public- 
building appropriations within the meaning of the act of August 
24, 1912, supra. 1 Comp. Gen. 435; id. 5382; 7 id. 619. 

It must be held, therefore, that the appropriation for clearing 
the site of the Bronx (New York) Post Office is not a public- 


building appropriation within the purview of the act of August 24, 
1912, and that, if not lawfully obligated before the expiration of 
the fiscal year 1929, it will not be available for obligation or ex- 
penditure thereafter. 


(A-25575) 


BURIAL EXPENSES—VETERANS DYING IN NATIONAL HOME FOR 
DISABLED VOLUNTEER SOLDIERS 


Where veterans are entitled by law to burial expenses both as beneficiaries of 
the National Home for Disabled Volunteer Soldiers and the Veterans’ 
Bureau, amounts authorized to be paid because of membership in the 
home are not required to be deducted from the amount of burial expenses 
otherwise authorized under the World War veterans’ act, as amended. 
However, where veterans are entitled by law to burial expenses as bene- 
ficiaries of the Veterans’ Bureau, only, and are receiving Veterans’ Bureau 
treatment in the National Home for Disabled Volunteer Soldiers, payment 
of such expenses is proper only to the extent of the maximum authorized 
under the World War veterans’ act, as amended, and any items paid by the 
home on account thereof are for consideration in determining the total 
or net amount to be paid under the Veterans’ Bureau appropriation. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
April 4, 1929: 


Consideration has been given your letter of February 21, 1929, file 
DAA-F, in connection with the preaudit of vouchers submitted by 
the Veterans’ Bureau to this office involving payment of burial ex- 
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penses of veterans who die in the National Home for Disabled 
Volunteer Soldiers while receiving from the Veterans’ Bureau medi- 
cal or surgical treatment. 

There appears to be some doubt in the bureau as to what is the 
proper amount to be paid for burial expenses in cases where there 
had been furnished by the home—and paid for from appropriations 
of the home—items for preparation of the body, etc., the doubt aris- 
ing as the result of the change in the appropriation “ Medical and 
Hospital Services, Veterans’ Bureau ” for the fiscal year 1929, there 
being omitted therefrom the authorization contained in Veterans’ 
Bureau appropriations for prior fiscal years for allotments of funds 
to the National Home for Disabled Volunteer Soldiers. 

The vouchers referred to in your letter all appear to cover burial 
expenses of veterans who were in the home solely for the purpose 
of receiving authorized Veterans’ Bureau treatment. However, it 
is understood that cases occasionally arise in which the veterans are 
regularly admitted members of the home and, on death, are entitled 
to have their burial expenses paid from Veterans’ Bureau appropria- 
tions. 

Prior to July 1, 1928, veterans who died while receiving treatment 
in the homes solely as Veterans’ Bureau patients were held to be 
entitled to the maximum authorized Veteran’s Bureau burial expense 
allowance less any burial expenses paid by the home, whereas legally 
admitted members of the home who were also Veterans’ Bureau 
beneficiaries were entitled to the maximum authorized Veterans’ 
Bureau burial expense in addition to those items furnished by the 
home. 4 Comp. Gen. 969. 

The effect of the omission of the authorization for allotment of 
funds to the National Home for Disabled Volunteer Soldiers from 
the 1929 appropriation act for the Veterans’ Bureau, act of May 16, 
1928, 45 Stat. 588, was considered in decision of January 16, 1929, 
A-25458, wherein it was shown that the authorization for such 
transfer was omitted in the present act because of an increase made 
in appropriations for the home to cover the cost of care of Veterans’ 
Bureau patients. Such being the case, it does not appear that the 
situation with respect to the rights of the two classes of veterans is 
affected by the change in the manner of providing funds for the 
patients authorized to be furnished by the Veterans’ Bureau. 

Accordingly, in cases where veterans are entitled by law to burial 
expenses both as beneficiaries of the National Home for Disabled 
Volunteer Soldiers and the Veterans’ Bureau, that is to say, where 
the veterans had been entitled to admission to the home independently 
of their treatment by the Veterans’ Bureau, amounts authorized to 
be paid because of membership in the home are not required to be 
deducted from the amount of burial expenses otherwise authorized 
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under the World War Veterans’ Act, as amended. However, where 
veterans are entitled by law to burial expenses as beneficiaries of the 
Veterans’ Bureau only, and are receiving Veterans’ Bureau treat- 
ment in the National Home for Disabled Volunteer Soldiers, hav- 
ing been admitted to the home solely because they were beneficiaries 
of the Veterans’ Bureau, as appears to be the case in the vouchers 
here involved, payment of such expenses is proper only to the extent 
of the maximum authorized under the World War veterans’ act, 
as amended, and any items paid by the home on account thereof are 
for consideration in determining the total or net amount to be paid 
under the Veterans’ Bureau appropriation. 

Therefore, the action taken by the audit division in the preaudit 
of the vouchers in question appears to be correct, and future claims 
of this character are to be settled on the basis herein indicated. 


(A-26559) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—FILLING OF VACANT 
POSITIONS 


After a position has once been allocated by the Personnel Classification Board 
based on the described duties in the classification sheet, regardless of the 
name at the top thereof, or whether there is any name at the top thereof, 
appointments, transfers, or promotions to that position when it becomes 
vacant is a matter exclusively within the jurisdiction of the administrative 
office and the Civil Service Commission, and need not be reported to the 
Personnel Classification Board as a matter of statutory requirement or as 
necessary to make the appointment, transfer, or promotion effective, and if 
nevertheless reported, should be considered merely as advising the board 
reéative to the status of the position and not as requiring or justifying any 
reallocation. . 


Comptroller General McCarl to R. D. Allison, disbursing clerk, Department of 
Justice, April 4, 1929: 


Consideration has been given to your letter of March 21, 1929, as 
follows: 


On June 18, 1928, the Personnel Classification Board approved in blank the 
allocation to Grade P—5 (No. 119) of a position in Assistant Attorney General 
Willebrandt’s division. 

On June 28, 1928, J. L. Monarch was transferred from Grade P—4 (No. 107) 
to the position referred to in the preceding paragraph (P—5, No. 119). This 
left Mr. Monarch’s old position (P—4, No. 107) a vacancy. On July 1, 1928, 
Mr. Monarch’s old position (P—4, No. 107), along with all other P—4 posi- 
tions, became automatically under the ruling of the Comptroller General a 
P—5 position. Thus, under the operation of the Welch Act, the P—4 vacancy 
theretofore existing in Assistant Attorney General Willebrandt’s division be- 
came a P—5 vacancy. 

Miss Helen R. Carloss was transferred from the Grade 3 position in Mrs. 
Willebrandt’s division to the Grade P—5 vacancy above referred to; and sheets 
showing the transfer were sent to the Personnel Classification Board in ac- 
cordance with the general routine. 

Under date of March 15, 1929, the Personnel Classification Board returned 
the job-classification sheet covering the position now held by Miss Carloss with 
the following notation thereon, signed by Paul N. Peck, secretary of the Per- 
sonnel Classification Board: 
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“For the position described the Personnel Classification Board has approved 

the following allocation: 
~— Grade Reference Symbol” 
4 

The position is identified in the Personnel Classification Board's files as 
“P. ©. B. No. P4—125.” 

The transmittal to the Personnel Classification Board of job classification 
sheets showing the assignment of Miss Carloss to the Grade P 5 vacancy was 
not done with the idea or for the purpose of securing the approval of the 
board—for that is not deemed necessary (4 Comp. Gen. 957)—but in accord- 
ance with a routine practice which became established before it was decided 
that the department could proceed in such a case as the one under consideration 
without submitting it for the approval of the board. * * * 

+ oa * * * 7. * 

This department has made no attempt at any time to change the grade of the 
position under consideration, or any other position, without the approval of the 
Personnel Classification Board. On the other hand, this department has never 
requested of or recommended to the Personnel Classification Board the real- 
location of the position under consideration. Nor is there any question of an 
appeal by any employee involved. The position existed as a vacancy and the 
department filled it by the assignment thereto of Miss Carloss, which it had 
the right to do without reference to the Personnel Classification Board (4 
Comp. Gen. 958, cited and quoted from supra). 

It is submitted that the Personnel Classification Board has no authority 
to change the classification grade of the position (P 5) to which the Attorney 
General has transferred Miss Carloss. 

Am I directed to pay Miss Carloss at the salary rate authorized by the 
Attorney General in Grade P 5, or at a salary rate in Grade P 4? 


On June 30, 1928, the grade P-4 position from which J. L. Mon- 
arch was transferred and promoted, June 28, 1928, was in existence 
though vacant. Under the provisions of the act of May 28, 1928, 
45 Stat. 785, this vacant position was automatically advanced—July 
1, 1928, to Grade P-5. 7 Comp Gen. 760; 8 id. 40, 43. It is under- 
stood that Miss Carloss was transferred and promoted by the ad- 
ministrative office to this vacant existing position in Grade P-5 
subsequent to July 1, 1928, although you do not give the effective 
date of the transfer and promotion. If so, and there was no material 
change in the duties of the position—that is to say, if the duties of 
the position now held by Miss Carloss are practically identical with 
the duties of the position held by Mr. Monarch up to June 28, 1928— 
no provision of law exists which required the administrative office 
to submit to the Personnel Classification Board a new classification 
sheet redescribing the duties of the vacant existing position incident 
to the transfer and promotion thereto of Miss Carloss. See 4 Comp. 
Gen. 958; 6 id. 133, 134; 8 id. 248, 249. In the first cited case, ren- 
dered May 16, 1925, during the first fiscal year the original classifica- 
tion act was in operation, it was stated: 


* * * The matter of filling positions after they have been allocated to 
proper grades is one for the consideration of the head of the department in 
which the persons involved are employed and not one falling under the 
jurisdiction of the classification board. That is to say, after a position has 
once been allocated by the board based on the described duties in the classi- 
fication sheet, regardless of the name at the top thereof, or whether there is 
any name at the top thereof, appointments or promotions to that position when 
it becomes vacant need not be reported to the Personnel Classification Board 
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as a matter of statutory requirement, or as necessary to make the appoint- 
ment or promotion effective, and if nevertheless reported, should be con- 
sidered merely as advising the board relative to the status of the position, and 
not as requiring or justifying any reallocation. 


In the last cited decision, dated November 8, 1928, involving a 
Welch Act change, there was stated, in effect, the same general rule 
which had been laid down by this office more than three years 
previous, as follows: 


It is understood that the board has requested that notices of filling of 
vacancies or appointments to vacant positions be furnished it. While the law 
does not preclude compliance with such a request, it does not require that 
the administrative office, in furnishing such notices, execute new classification 
sheets where the vacant position to which the appointment is made has pre- 
viously been allocated. 


Accordingly, as it appears the action of the administrative office 
in this case was nothing more than a notice to the board of the filling 
of the vacant existing position in Grade P-5, the action of the Per- 
sonnel Classification Board in reallocating the position on the basis 
thereof to Grade P-4 was without effect to fix the salary rate of the 
employee at a rate in Grade P-4, and the proper initial salary rate 
of Miss Carloss, from the effective date of the administrative trans- 
fer and promotion, was at the minimum salary rate of Grade P-5, 
viz, $4,600 per annum, and thereafter at a salary rate in Grade P-5 
fixed by the administrative office within the limitations prescribed 
by statute. See generally, in addition to the above cited cases, 8 
Comp. Gen. 296; id. 301; and decision dated March 19, 1929, A-25801, 
8 id. 496. 


(A-26025) 


MILEAGE—TRANSPORTATION OF DEPENDENTS—NAVAL OFFICER 
GRANTED LEAVE WHILE CHANGING STATION 


Where an officer of the Navy on change of station is granted a delay en route 
to count as leave and while on leave the orders are modified, he is entitled 
to mileage only under the modifying order. 

An officer of the Navy detached from one station and ordered to make a per- 
manent change to another station with a delay counted as leave granted 
in reporting thereto who, while on leave, receives orders changing the 
permanent station to which he is to report is entitled to transportation of 
his dependents only from the station from which detached to the last 
station to which ordered and to which he reported. 


Assistant Comptroller General Ginn to Lieut. Commander James E. Potter, 

United States Navy, April 5, 1929: 

There has been received your request for review of settlement 
No. 0285601, of December 14, 1928, which disallowed your claim 
for reimbursement for transportation of your wife and which found 
you indebted to the United States for mileage erroneously paid you 
in the amount of $81.74; the said claim and erroneous payment aris- 
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ing in connection with travel of your wife and yourself from San 
Francisco, Calif., to San Diego, Calif., and return, incident to orders 
for change of station, dated July 19, 1928, and August 13, 1928, 
respectively. 

By orders of July 19, 1928, you were detached from duty on board 
the receiving ship at San Francisco, Calif., and directed to proceed 
to San Diego, Calif., and report to the Commandant of the Eleventh 
Naval District for duty; the order authorizing delay for a period 
of one month in reporting, such delay to count as leave. The order 
of August 13, 1928, addressed to you at Long Beach, Calif., while 
you were on leave modified that portion of your order of July 19, 
1928, directing you to report to San Diego, Calif., and ordered you to 
report to the Commandant, Twelfth Naval District, San Francisco, 
Calif., for duty on the receiving ship at San Francisco, Calif., instead 
of reporting for duty at the United States Naval Hospital, Sar 
Diego, Calif. The first indorsement on the order of August 13, 1928, 
dated August 25, 1928, shows you reported on that date at District 
Headquarters, Twelfth Naval District, San Francisco, Calif. 

You were paid mileage in the amount of $81.74 under the orders 
in question for travel to and from San Francisco, Calif., and it ap- 
pears that the travel performed by you and your dependent was by 
private automobile. 

Your orders of July 19, 1928, ordering you to report at San Diego, 
Calif., at the expiration of your leave, were subject to modification 
until executed by you by your reporting for duty at your new station 
on termination of your leave. The order having been modified prior 
to the termination of your leave, the travel performed by you and 
your wife was incident to the leave granted you. The mileage law 
does not authorize mileage for personal travel on leave and the travel 
performed by your wife, accompanying you while on leave, is no 
basis for the payment to you of the commercial cost of her trans- 
portation for such travel. The orders of August 13, 1928, having 
ordered you to San Francisco, Calif., and having modified the previ- 
ous orders for change of station from San Francisco, Calif., there 
was no change of station nor necessity for travel either by yourself 
or your wife involved and, therefore, no right to transportation of 
your dependent or to mileage, it being settled that when an officer is 
granted leave or authorized to delay en route on a permanent change 
of station, no travel is required until termination of the leave or delay 
and travel by the officer and/or his dependent to or in the direction 
of his new-duty station prior to termination of such authorized leave 
or delay is at the personal risk of the officer in case his orders are 
revoked or modified, and any inconvenience or additional expense in- 
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volved under the modified orders by reason of such premature travel 
must be borne by the officer. 2 Comp. Gen. 638, 642; Lt. Comdr. 
Loder’s case, A-10480, July 27, 1925, 47 MS. id. 864; Lt. Comdr. 
Winter’s case, A~-12964, February 25, 1926, 54 id. 1141. 

The settlement was correct and must be confirmed. 


(A-26617) 
COMPENSATION—HOLIDAYS—NAVY-YARD EMPLOYEES 


Permanent per diem employees of a navy yard are entitled to pay for February 
22, when they worked only part of the day on February 21, and did not 
work thereafter until February 25, due to suspension of the specific work 
te which they could be assigned. 


Comptroller General McCarl to the Secretary of the Navy, April 5, 1929: 

I have your letter of March 26, 1929, requesting to be advised 
whether certain civilian employees of the navy yard at Boston, Mass., 
are entitled to pay for February 22, 1929, under the conditions affect- 
ing their employment the day preceding and the day following 
February 22, 1929. 

It appears that the employees in question are a part of the perma- 
nent per diem force of the Boston Navy Yard; that they worked 2 
hours on February 21, 1929, from 8 to 10 a. m., and were not per- 
mitted to work again until February 25, 1929. They did not work 
the remainder of the day before the holiday or the day after the 
holiday because the specific work upon which they could be assigned 
was suspended. 

Joint resolution of January 6, 1885, 23 Stat. 516, provides: 


That the employees of the navy yard, Government Printing Office, Bureau of 
Printing and Engraving, and all other per diem employees of the Government 
on duty at Washington, or elsewhere in the United States, shall be allowed the 
following holidays, to wit: The first day of January, the twenty-second day of 
February, the fourth day of July, the twenty-fifth day of December, and such 
days as may be designated by the President as days for national thanksgiving, 
and shall receive the same pay as on other days. 


The provisions of this law and related statutes are for the benefit 
of per diem employees and the per diem employee has been defined 
as “one who is employed by the day and paid a certain sum as a 
day’s wages”; 8 Comp. Dec. 235. Clearly the statute was designed 
for the benefit of employees such as those herein mentioned. See 
26 Comp. Dec. 537 and the decisions therein cited. 

You are advised that the employees in question are entitled to be 
paid for February 22, 1929, at their regular rate of pay. 
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(A-26633) 
ST. ELIZABETHS HOSPITAL—PRIVATE FUNDS OF PATIENTS 


Where an insane patient of St. Elizabeths Hospital leaves and enters the 
National Home for Disabled Volunteer Soldiers and is then formally dis- 
charged from St. Elizabeths Hospital, his private funds may not be trans- 
ferred to the National Home for Disabled Volunteer Soldiers or one of its 
branches solely on the witnessed mark of the insane person, but should be 
deposited in the Treasury to the credit of the special fund designated as 
“Unclaimed Moneys of Discharged Patients, St. Elizabeths Hospital 
(Special Fund)” to be held in trust for him and to be available for pay- 
ment of any lawful claim which may be hereafter submitted and established 
by him or on his behalf by a qualified representative of his person or estate. 


Comptroller General McCarl to the Secretary of the Interior, April 5, 1929: 

Consideration has been given to your letter of March 26, 1929, 
requesting decision of the question involved in letter dated March 
25, 1929, addressed to you by the assistant to the Superintendent of 
St. Elizabeths Hospital, as follows: 


Reference is made to the case of Roland W. Locke who was admitted to this 
hospital for care and treatment on March 30, 1925, and who was discharged 
from further care and treatment on January 7, 1926, he having left the hos- 
pital without permission on November 9, 1925, and all efforts to locate him 
having been unsuccessful. Mr. Locke was admitted to the National Home for 
Disabled Volunteer Soldiers, National Home, Va., on December 15, 1926. 

At the time of his departure from this hospital the amount of $455.68 was 
credited to his account and we have been unable to disburse this, there being 
no legal guardian or committee. The Governor of the National Soldiers’ 
Home, in response to our inquiry as to whether or not Mr. Locke is able to 
sign a voucher for the amount in question, to permit us to close this account, 
stated as follows: 

“* * * Roland W. Locke is mentally incompetent, diagnosed as satatonic 
precox. His condition is such that he can not sign his name, even if he could, 
his condition is such that he would not realize what he was doing. 

“ However, if it is within your regulations we can have him sign by mark and 
witnessed by the senior medical officer of this institution.” 

The opinion of the Comptroller General is therefore desired, as to whether 
there is any objection to the procurement of Mr. Locke’s signature by mark | 
properly witnessed, to a voucher covering his funds, which represent his own 
personal money, and to the payment thereafter of such funds to Mr. Locke, 
check to be forwarded to him in care of the National Soldiers’ Home, Virginia. 


In decision of May 3, 1926, 5 Comp. Gen. 890, involving disposi- 
tion to be made of the personal funds of an inmate of St. Eliza- 
beths Hospital, who had Been transferred to a Veterans’ Bureau 
Lospital, the statement was made that a voucher or receipt signed by 
an insane person would not constitute a proper release from re- 
sponsibility for the funds of such patient, and it was held as follows 
(quoting from the syllabus) : 


Upon the transfer of an insane patient from Saint Elizabeths Hospital to 
a Veterans’ Bureau hospital his private funds received from some other source 
than the Veterans’ Bureau may not be transferred to the hospital to which the 
patient is transferred in the absence of a request, order, or consent, from 
someone authorized to act for the patient in the matter. If the patient has 
been found sane after his transfer, his funds may be forwarded to him by 
check to his order, in care of the hospital to which transferred. 
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There is nothing in the laws governing the creation, maintenance, 
and regulation of the National Home for Disabled Volunteer Sol- 
diers which would constitute the head of the central home, or any 
of its branches, the legal guardian of an insane inmate. It is true 
that regulations have been promulgated by the home for the safe- 
keeping of funds of incompetent inmates but this regulation, ap- 
parently issued under the general authority of statute authorizing 
regulations for the conduct of the home, would not be sufficient to 
constitute the head of the institution the legal guardian of the insane 
inmate, except possibly as to pension money. See sections 177, 178, 
and 179 of the Regulations for the Home, 1918, and General Order 4, 
dated June 17, 1919. 

You are advised, therefore, that the money to the credit of Roland 
W. Locke may not be paid to him personally, or in care of the 
National Home for Disabled Volunteer Soldiers, solely on the basis 
of a receipt or voucher signed by his mark and witnessed. The 
money should be deposited in the Treasury to the credit of the special 
fund designated as “Unclaimed Moneys of Discharged Patients, 
Saint Elizabeths Hospital (Special Fund)” to be held in trust for 
him and to be available for payment of any lawful claim which 
may be hereafter submittted and established by him or on his be- 
half by a qualified representative of his person or estate. 7 Comp. 
Gen. 386. 


(A-25851) 
TRANSPORTATION—HOUSEHOLD EFFECTS—ARMY OFFICER 


of the orders to make a permanent change of station. The allowance to 
be shipped at public expense is that established for the rank held on such 
date, and a promotion in rank while the household goods are en route 
between the old and new permanent stations does not increase the weight 
to be shipped at public expense. 


Comptroller General McCarl to First Lieut. James R. Pierce, United States 
Army, April 6, 1929: 


There has been received your letter of January 22, 1929, as fol- 
lows: 


1. In compliance with letter General Accounting Office Washington, D. C., 
February 24, 1928, I paid for excess poundage on shipment of my household 
goods, based on the allowance of a second lieutenant. 

2. It was my contention before paying for this excess poundage that I 
should have been entitled to a first lieutenant’s allowance for the following 
reasons: 

(a) I was promoted to ist Lieut. Infantry, on June 15, 1927. 

(b) My household goods actually left San Francisco for initial stage af 
rail shipment for which I was charged for overage on June 23, 1927. 

3. Request review of my case and that the reasons for decision of Gen- 
eral Accounting Office be stated. 
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4. It is my intention to institute a claim for recovery of the difference 
between a first lieutenant’s allowance and a second lieutenant’s allowance, 
but in so doing desire to state the entire circumstances to include the adverse 
decision of the General Accounting Office. 


It appears that while you were stationed in China and held the 
rank of second lieutenant, special orders, date December 15, 1926, 
relieved you from assignment to the Fifteenth Infantry and station 
at American Barracks, Tientsin, China, and assigned you to the 
Second Division, Fort Sam Houston, Tex. The organization to 
which you had been assigned at that point was by General Orders 
No. 15, dated June 11, 1927, transferred to Fort D. A. Russell, Wyo. 
Paragraph 32, Special Orders No. 141, dated War Department, June 
16, 1927, is as follows: 


So much of paragraph 18, Special Orders, No. 296, War Department, Decem- 
ber 15, 1926, as assigns Second Lieutenant James R. Pierce, Infantry, to the 
Infantry of the Second Division, with station at Fort Sam Houston, Texas, is 
amended to assign him to the Infantry of the Second Division, with station at 
Fort D. A. Russell, Wyoming. Upon arrival at San Francisco, California, 
and the expiration of the leave of absence granted him, Lieutenant Pierce 
will proceed to Fort D. A. Russell and report for duty accordingly. * * * 


It further appears you were granted three months’ leave to take 
effect upon your arrival in the United States from China. The 
quartermaster at Fort Mason, Calif., was advised by radiogram 
June 18, 1927, to ship your household goods which were en route 
from China, from San Francisco to Fort D. A. Russell, Wyo. There- 
fore, the effect of the amendatory order was to constitute a perma- 
nent change of station from Tienstin, China, to Fort D. A. Russell, 
Wyo. Although your shipment of household goods involved two 
modes of transportation, it was one shipment from your old per- 
manent station, Tientsin, China, to your new permanent station, 
Fort D. A. Russell. 

By Special Orders, No. 145, dated War Department, Washington, 
June 21, 1927, your promotion from second lieutenant to first lieu- 
tenant was announced with date of rank as of June 15, 1927, and by 
reason of this change in rank, while your household goods were en 
route from your old to your new permanent duty station, you urge 
that for the portion of movement of household goods from San Fran- 
cisco to Fort D. A. Russell, which was effected subsequent to June 15, 
1927, you were entitled to have shipped at public expense the official 
ullowance of 6,000 pounds authorized in the case of a first lieutenant 
making a permanent change of station. 

Your right to transportation accrued on the effective date of the 
orders to make the permanent change of station, 27 Comp. Dec. 401; 
2 Comp. Gen. 712; 4 id. 438. Your orders to make a permanent 
change of station were effective on May 10, 1927, on which date you 
held the rank of second lieutenant and were entitled to have shipped 
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at Government expense the official allowance of a second lieutenant, 
which is 5,000 pounds. 

Your letter of January 22, 1929, is accepted as a claim for refund 
of $15.76 reported collected from you as excess on shipment of per- 
sonal effects from San Francisco to Fort D. A. Russell, which for 
the reasons stated, must be, and is, disallowed. 


(A-26529) 


CONTRACTS—LIQUIDATED DAMAGES—DELAYS FROM EXCEPTED 
CAUSES 


2 RAST Og AHO 





Under Article 9 of the Standard Government Construction Contract, the con- 
tract continues until completion unless terminated by the administrative 
officers because of delay of the contractor. A contractor is not chargeable 
with liquidated damages for delay resulting from the excepted causes, 
whether such delay occurred before or after the stipulated date for com- 
pletion. 


Decision by Comptroller General McCarl, April 6, 1929: 

The Barnard-Curtiss Co. requested March 2, 1929, review of set- 
tlement No. 0190474, dated October 15, 1928, wherein there was 
deducted as liquidated damages the sum of $1,590 from a balance 
of $5,623.72 otherwise due it under contract No. I 2r - .713, dated 
June 14, 1927, for the construction of certain drains in the lower 
Yellowstone project, Montana-North Dakota, of the Reclamation 
Service. It is contended that deduction of liquidated damages in 
excess of $690 for delays in completion of the contract is improper. 

} The contract was on Standard Form No. 23, Standard Govern- 
ment Form of Construction Contract, and provided that the con- 
tractor should furnish labor and materials and perform all work 
required for the earthwork and structures for open drains, lower 
} Yellowstone project, Montana-North Dakota, in accordance with 
certain schedules. The work was required to be commenced on 
August 4, 1927, and to be completed on or before June 4, 1928. 
} . Liquidated damages were stipulated at the rate of $10 per day for 
' 

' 














each of the two schedules for each calendar day’s delay until the 
- work was satisfactorily completed or until such time as the Gov- 
ernment could reasonably procure the completion of the work by 
another contractor or complete the work itself, with the stipulation, 


in article 9 of the contract, that: 


* * * If the Government does not terminate the right of the contractor 


to proceed, the contractor shall continue the work, in which event the actual 
damages for the delay will be impossible to determine and in lieu thereof the 
contractor shall pay to the Government as fixed, agreed, and liquidated dam- 
ages for each calendar day of delay until the work is completed or accepted the 
amount as set forth in the specifications or accompanying papers and the con- 
tractor and his sureties shall be liable for the amount thereof: Provided, That 
the right of the contractor to proceed shall not be terminated or the contractor 
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chargel with liquidated damages because of any delays in the completion 
of the work due to unforeseeable causes beyond the control and without the 
fault or negligence of the contractor, including, but not restricted to, acts 
of God, or of the public enemy, acts of the Government, fires, floods, epidemics, 
quarantine restrictions, strikes, freight embargoes, and unusually severe weather 
or delays of subcontractors due to such causes: Provided further, That the 
contractor shall within ten days from the beginning of any such delay notify 
the contracting officer in writing of the causes of delay, who shall ascertain 
the facts and the extent of the delay, and his findings of facts thereon shall 
be final and conclusive on the parties hereto, subject only to appeal, within 
thirty days, by the contractor to the head of the department concerned, whose 
decision on such appeal as to the facts of delay shall be final and conclusive 
on the parties hereto, 


The work was completed on Schedule 1 on August 22, 1928, and 
on Schedule 2 on August 23, 1928, or after a delay of 79 days on 
Schedule 1 and 80 days on Schedule 2. There occurred on June 22, 
1928, a very heavy rainstorm or cloudburst with such violence that 
much of the earthwork, etc., that had been constructed by the con- 
tractor was washed away, and same was required to be rebuilt. The 
contracting officer, with the approval of the Chief of the Bureau, has 
found that because of the condition resulting from the flood or cloud- 
burst the contractor was delayed 60 days on Schedule 1 and 30 days 
on Schedule 2. If liquidated damages did not accrue to the Govern- 
ment during such period, the contractor is entitled to an allowance of 
the difference between the sum of $1,590, deducted in the settlement, 
and $690, the amount of liquidated damages for 19 days’ delay under 
Schedule 1 and 50 days’ delay under Schedule 2 of the contract. 

While the storm or cloudburst was an unforeseeable cause of delay 
within the meaning of article 9 of the contract, it occurred after 
the date when the contract should have been completed, and the ques- 
tion is whether the contractor is entitled to remission of liquidated 
damages for delay resulting from an unforeseeable cause occurring 
after the date when the contract should have been completed. 

There is stated in 4 Comp. Gen. 306, particularly pages 308 to 309, 
something of the history of the liquidated-damage stipulation in 
Government contracts and the evolution of the judicial view of such 
stipulations. It is stated in volume 2, Page on Contracts, paragraph 
1160, that: “At law the general rule is that time is of the essence of 
the contract unless a contrary intent appears from the face of the 
contract ”; and paragraph 1153 that: “The intention of the parties 
controls in questions of time of performance. Accordingly, it is dan- 
yerous to attempt to lay down arbitrary rules for ascertaining such 
intention.” It appears on the face of this contract—that is, in article 
9—that if the contractor fails to prosecute the work with such dili- 
gence as to insure its completion within the time specified or fails to 
complete the. work within such time the Government may, by writ- 
ten notice to the contractor, terminate its right to proceed with the 
work or such part of the work as to which there has been delay. 
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And that, if the Government does not terminate the right of the 
contractor to proceed, the contractor shall continue the work and be 
charged with liquidated damages for such of the delay in the com- 
pletion as did not result from the excepted causes stated in the con- 
tract. It thus appears that the default of a contractor in the com- 
pletion of a contract within the stipulated time does not, ipso facto, 
terminate the contract. It requires an affirmative act of the Govern- 
ment to terminate the contract, and if the contract is not terminated 
it continues in effect until completion, subject, as stated, to the deduc- 
tion of liquidated damages for such of the delays as do not result 
from the excepted causes stated in the contract. 

There grew up a procedure under the old forms of contracts of 
holding the contract terminated unless the time of performance was 
administratively extended and this procedure gave rise to a prac- 
tice of granting extensions of time where the contract is not termi- 
nated. And in such case, what was termed an extension of time was 
in fact an act of the administrative officers attempting to adjust the 
liability of the contractor to deduction of liquidated damages for 
delay. In other words, under many of the contract forms in use 
prior to the President’s action in prescribing Standard Form No. 23, 
the liquidated damage provision sought to confer on administrative 
officers the duty and responsibility of determining the lability of a 
contractor for liquidated damages and the “ extension ” of time was 
not for the purpose of permitting the contractor to continue with the 
prosecution of the work but was for the purpose of determining his 
responsibility to respond in damages for his delay therein. This 
provision of the contract was not only an attempted derogation of 
the express authority conferred by section 236, Revised Statutes, 
as amended by section 305 of the budget and accounting act of June 
10, 1921, 42 Stat. 24, on the accounting officers of the United States 
to settle and adjust claims for and against the Government, but it 
was, also, in derogation of the authority of the courts under the 
Judicial Code of March 3, 1911, 36 Stat. 1043, 1136, to hear and 
determine claims against the United States. Its further effect was 
to require contractors with the United States to surrender to an 
administrative officer the right to determine finally their claims with 
respect to liquidated damages under the contracts, and, unless it could 
be shown that such determination was arbitrary—always a difficult 
task—such determination was held to be conclusive on the con- 
tractor. See Penn Bridge Company v. United States, 59 Ct. Cls. 
892, and cases cited on page 897. 

The standard forms of construction contracts have changed this 
procedure, and administrative officers of the Government may no 
longer “determine finally the liability of contractors to deduction of 
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liquidated damages under the guise of extension of time. Construe- 
tion contracts on the standard forms continue to completion unless 
they are terminated by the administrative officers because of the delay 
of the contractor, and, as the contracts so continue, it is immaterial 
whether the delay resulted before or after the date fixed for com- 
pletion. In either event, the contractor is excusable under the ex- 
press terms of the contract if the delays result from the causes 
stipulated in Article 9 of the standard form. Whether the cloud- 
burst in this case be viewed as an unforeseeable cause or an act of 
God, the contractor is not chargeable with the delay resulting there- 
from. 

It follows that the contractor is correct in its contention that it 
should not be charged with liquidated damages for more than 19 
days under Schedule 1 and 50 days under Schedule 2, in the com- 
pletion of the contract. Accordingly, there is hereby certified due 
the contractor the difference between $1,590, deducted in the settle- 
ment, and $690, which should have been deducted, or $900, which 
will be allowed and paid in due course. The check for $4,033.72, 


inclosed with the request for review, will be returned to the 
contractor. 


(A-26659) 


PAYMENTS, ADVANCE—SUBSCRIPTION TO NEWS SERVICE—STATE 
DEPARTMENT 


The appropriation under the State Department specifically providing for pay- 
ment in advance for subscriptions to newspapers, both foreign and domestic, 
is available for subscription to a news service by which the department 
will secure advance information of items of the nature ordinarily found in 
newspapers. 


Comptroller General McCarl to the Secretary of State, April 6, 1929: 
There has been received your letter of March 28, 1929, as follows: 


The department has received from the American Embassy at London, England, 
a request that authorization be extended for the purchase of a subscription to 
Reuters News Service, an English news service comparable to the Associated 
Press Service in this country, which has correspondents in all the great news 
centers of the world and furnishes telegraph and other news features through 
the Bastern Hemisphere and to some extent to Latin America, the United States, 
and Canada. 

Before granting authorization for the desired subscription, which would 
secure to the embassy advanre information, some of which would not appear 
in the daily press, because thought to be of insufficient interest to the general 
public, and which might be invaluable from the standpoint of the embassy in 
gleaning political information for the uSe of the department, the department 
would be giad to receive an opinion from you whether there is anything in 
the laws which would prevent the approval of an account for this purpose. 
The appropriation from which the Department would grant the authorization 
reads as follows: : 

“To enable the President to provide, at the public expense, all such sta- 
tlonery, blanks, records, and other books, seals, presses, flags, and signs as he 
shall think necessary for the several embassies and legations in the transaction 
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of their business, and also for rent, repairs, including repairs, supervision, 
preservation, and maintenance of Government-owned diplomatic properties in 
foreign countries, and properties acquired under the act approved May 7, 1926 
(Forty-fourth Statutes at Large, page 403), and including also custedial service, 
heat, light, water, materials, supplies, tools, seeds, plants, shrubs, and similar 
objects; postage, telegrams, advertising, ice, and drinking water for office pur- 
poses, hire of motor-propelled or horse-drawn passenger-carrying vehicles, and 
purchase, maintenance, operation, and hire of other passenger-carrying vehicles, 
uniforms, furniture, household furniture and furnishings not to exceed $25,000, 
typewriters and exchange of same, messenger service, operation and maintenance 
of launch of embassy at Constantinople not exceeding $2,500, compensation of 
kavasses, guards, dragomans, porters, interpreters, and translators, compensation 
of agents and employees of and rent and other expenses for dispatch agencies 
at London, New York, San Francisco, Seattle, and New Orleans, traveling 
expenses of Diplomatic and Foreign Service officers, including attendance at 
trade and other conferences or congresses under orders of the Secretary of 
State as authorized by section 14 of the act approved May 24, 1924, miscellane- 
ous expenses of embassies and legations, and for loss on bills of exchange to 
and from embassies and legations, including such loss on bills of exchange to 
officers of the United States Court for China, and payment in advance of sub- 
scriptions for newspapers (foreign and domestic), rent, including quarters for 
Foreign Service officers assigned for the study of the languages of Asia and 
eastern Europe and cost, not exceeding $350 per annum, of the tuition of such 
officers, telephone, and other similar services under this appropriation are 

reby authorized, $912,850: Provided, That no part of this sum appropriated 
or contingent expenses, foreign missions, shall be expended for salaries or 
wages of persons (except interpreters, translators, and messengers) not Ameri- 
ean citizens performing clerical services, whether officially designated as clerks 
or not, in any foreign mission.” 


While the news service to which it is desired to subscribe is not, 
strictly speaking, a newspaper, nevertheless it is to serve the same 
purpose and the proposed subscription is so closely analogous to 
newspaper subscriptions that the appropriation quoted in your sub- 
mission, and which specifically authorizes the payment in advance 
for subscriptions to newspapers, may be regarded as available 
therefor. 


(A-26259) 


TRAVELING EXPENSES—EMPLOYEE DIRECTED TO TAKE PHYSICAL 
EXAMINATION WITH VIEW TO RETIREMENT 


Where an employee of the Government travels for the purpose of taking a 
physical examination with a view to possible retirement, without the 
direction of the Commissioner of Pensions though under the direction of 
the administrative head of the office in which employed, such employee is 
not entitled to reimbursement of expenses so incurred. 


Decision by Assistant Comptroller General Ginn, April 10, 1929: 

Mary R. Pollock requested February 11, 1929, review of settlement 
No. 0228927, dated August 17, 1928, wherein was disallowed her claim 
in the sum of $4.42, for reimbursement of travel expenses from 
Anadarko, Okla., to Lawton, Okla., and return, November 12, 1927, 
for physical examination as directed by letter of the Commissioner 
of Indian Affairs of October 29, 1927. 





DECISIONS OF THE COMPTROLLER GENERAL 535 


‘The facts appear to be as follows: 

On October 29, 1927, the Commissioner of Indian Affairs addressed 
a letter to the district superintendent in charge of the Kiowa Indian 
Agency, as follows: 


This will acknowledge receipt of your letter of October 5, with further 
reference to the possible retirement of Miss Mary R. Pollock, teacher at the 
Riverside Boarding School. 

It is noted from your letter that Miss Pollock is apparently in good physical 
condition, but because of her age, eccentricity, and apparent inability to meet 
our teaching requirements is not rendering efficient service. Upon receipt 
of your letter the office endeavored to establish a precedent whereby aged 
teachers, who because of conditions like those covered in this case, were not 
measuring up to the requirements might be retired, even though the physical 
condition was not such as to warrant this action under the retirement law as 
it now stands. It was found, however, that her retirement could not be 
worked out on this basis, but in the discussion it was suggested that Miss 
Pollock be required to submit to a physical. examination in the hope that such 
examination would develop physical conditions which would permit of her 
retirement on that basis. 

The office realizes that probably Miss Pollock will object to undergoing a 
physical examination, but before issuing arbitrary instructions to her that 
she must submit to such examination, it is believed that she should be given 
the opportunity of voluntarily requesting retirement on such grounds. You are 
therefore requested to talk over this matter with her and to instruct her to 
appear before Dr. Langheim for such examination. If she does this, Dr. 
Langheim’s report should be submitted to the office for consideration. 

Please make report in this case at your earliest convenience. 


On November 1, 1927, the superintendent directed the claimant 
to proceed to Lawton, Okla., and report to the Kiowa Indian Hos- 
pital for the purpose of a physical examination in accordance with 
the, commissioner’s letter referred to, and advised that she would 
be reimbursed, for expenses, etc. She apparently made the trip 
November 12, 1927, and incurred the expenses for which she claims 
reimbursement. She was not retired. 

The appropriation “Indian School Support, 1928,” from which 
it is proposed to pay this claim, makes no provision for transporta- 
tion of an employee for physical examination with a view of possible 
retirement. Accordingly, said appropriation is not available. 7 
Comp. Gen. 660. 

Section 6 of the act of July 3, 1926, 44 Stat. 907, amending the act 
of May 22, 1920, 41 Stat. 614, 616, known as the “retirement act,” 
provides for retirement for disability “upon his own application 
or upon the request or order of the head of the department, branch, 
or independent office concerned,” and that— 


* * * No employee shall be retired under the provisions of this section 
unless examined by a medical officer of the United States, or a duly qualified 
physician or surgeon, or board of physicians or surgeons, designated by the 
Jommissioner of Pensions for that purpose, and found to be disabled in the 
degree and in the manner specified herein. 


Said section also provides that the employee’s “reasonable travel- 
ing and other expenses incurred in order to submit to such examina- 
tions, shall be paid out of the appropriations for the cost of adminis- 
tering this act.” 
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Under date of March 28, 1929, this office addressed a letter to the 
Secretary of the Interior, in part, as follows: 


Before final action, this office requests to be advised as to whether the 
doctor by whom this employee was examined was designated by the Commis- 
sioner of Pensions to make such examination; to whom the doctor submitted 
his report of the examination; and whether the Commissioner of Pensions 
was informed of the department’s desire to retire the employee and of the 
examination. 


In his reply to the foregoing the Secretary of the Interior, under 
date of April 1, 1929, stated : 

Dr. Henry W. Langheim is an Indian Service physician, and the instructions 
to Miss Pollock to report to him for examination were of an administrative 
nature as affecting an employee under the Indian Bureau and were in no 
way connected with the Commissioner of Pensions. The report of Dr. Lang- 
heim was made direct to the Indian Bureau. 

Answering the question as to whether the Commissioner of Pensions was 
informed of the department’s desire to retire the employee and of the examina- 
tion, you are advised that he was not so informed. 

As the travel was not performed under the direction or with the 
knowledge of the Commissioner of Pensions, there is no authority 
to pay said claim under the appropriation “Salaries and expenses, 
employees’ retirement act, Bureau of Pensions, 1928,” act of January 
12, 1927, 44 Stat. 956. 

In her request for review the claimant invites attention to a claim 
alleged to have been allowed in favor of Mrs. Martha Shortridge, 
2703 North Stuart Street, Indianapolis, Ind., for expenses incurred 
under similar circumstances. A search of the files of this office fails 
to show that such a settlement was ever made by this office. But 
assuming that such a settlement was made, through inadvertance 
or otherwise, that could not operate to authorize allowance of this 
claim. 

Upon review, the disallowance in this case is sustained. 


(A-26486) 


CONTRACTS—LIQUIDATED DAMAGES—NOTIFICATION TO 
CONTRACTING OFFICER OF DELAYS 


The requirement in Government contracts providing for the deduction of liqui- 
dated damages for delay in completing the contract work and requiring 
contractors within 10 days from the beginning of any delays to notify con- 
tracting officers in writing of the causes of delay, is a condition precedent 
to the consideration of a claim for the remission of damages unless it 
appears in a particular case, that the contracting officer had actual notice 
of the delay and the cause thereof, and that the giving of notice in writing 
would serve no useful purpose. It is incumbent on contractors, in order to 
protect their interests under such contract provisions, to give the required 
notice within 10 days from the happening of events calculated to delay the 
contract work so that investigations therect — be promptly made and 
reported by contracting officers, 
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Decision by Comptroller General McCarl, April 10, 1929: 

The Atlas Fence Co. requested March 5, 1929, review of settlement 
No. 0246620, dated February 19, 1929, disallowing its claim for the 
sum of $210 deducted as liquidated damages for 21 days’ delay in 
completing contract VBc-277, dated May 16, 1928, covering the con- 
struction of a wrought iron and wire fence for the United States 
Veterans’ Hospital at Rutland Heights, Mass. 

The contractor agreed to commence the contract work within 5 
calendar days after date of receipt of notice to proceed and to com- 
plete same within 75 calendar days from that date, the term “ that 
date” being defined in the Standard Government Form of Bid, on 
which the bid was submitted, as referring to the date of receipt of 
official notice. Provision was made in the contract for the deduc- 
tion of liquidated damages at the rate of $10 per calendar day for 
each day’s delay in completing the contract work beyond the time 
agreed upon not due to— 


* * * unforeseeable causes beyond the control and without the fault or 
negligence of the contractor, including, but not restricted to, acts of God, or of 
the public enemy, acts of the Government, fires, floods, epidemics, quarantine 
restrictions, strikes, freight embargoes, and unusually severe weather or delays 
of subcontractors due to such causes: Provided further, That the contractor 
shall within ten days from the beginning of any such delay notify the con- 
tracting officer in writing of the causes of delay, who shall ascertain the facts 
and the extent of the delay, and his findings of facts thereon shall be final 
and conclusive on the parties hereto, subject only to appeal, within thirty days, 
by the contractor to the head of the department concerned, whose decision on 
such appeal as to the facts of delay shall be final and conclusive on the parties 
hereto. 


The contractor received official notice to proceed with the con- 
tract work on June 4, 1928, thus making August 18, 1928, the final 
date of completion but as the work was not finally completed and 
accepted until September 8, 1928, there was deducted from final 
payment the sum of $210 as liquidated damages at the rate specified 
in the contract for 21 calendar days’ delay. 

The reasons advanced by the contractor as to why liquidated dam- 
ages should not have been withheld under the contract, are that there 
were nine rainy days prior to the expiration of the time limit fixed 
for performing the contract work, on which it was impossible to 
work, and data collected by the Department of Agriculture are filed in 
support of that contention; that delay was caused by having to reset 
the fence on the east side as same had been erected on wrong instrue- 
tions received by the contractor’s foreman from the superintendent 
of construction at the site, the foreman being advised to consider the 
old fence as the line for the new one; and that, in addition, delays 
were caused by having to dig a trench and do a greater amount of 
grading and excavating than was originally contemplated. 
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In reporting upon the delays claimed by the contractor the super- 
intendent of construction stated that he did not arrive at the hospital 
until July 9, 1928, but that the rainy days indicated for July, and 
August are correct; that relative to taking up and replacing certain 
fence posts on the southeast side, the contractor was advised that the 
fence in place could not be used as a guide but that monuments only, 
which would be found at every point of change of direction; could be 
used and as the contractor’s representative could not locate the monu- 
ment where posts were later removed, he believed it did not exist, at 
that point and installed posts approximately from 0 to 12’-0 in on 
property line and when the,same was noted, the contractor was 
advised the monument existed and was shown its approximate .loca- 
tion as indicated on the plans; that the monument was later, located 
and the fence installed as required ; and that the digging of the trench 
was a minor matter and, was required by the contract and in no way 
delayed the completion of the contract within the time limit. Also, 
that, the chain link wire did not arrive until August 16, 1928 (2 days 
before the contract time was to expire); that the stretching of wire 
did not begin until August 22, 1928; that on September 6, 1928, chain 
link and barbed wire was being installed ; that the question of delivery, 
of materials was taken up with the contractor’s representative from 
time to time; that he was urged to contact with his home office. to 
expedite delivery of the wire in order to insure early completion of 
the contract; and that delay in completion of the contract was due to 
delay in the arrival of materials and the insufficient force at various 
times. 

The claim was disallowed on the ground that the contractor did 
not report the causes of delay in writing within 10 days from the 
beginning of such causes as required by contract.. While that re- 
quirement of the contract appears not to have been complied with 
by the contractor, the reported facts of delay appear to be such that 
the contractor would not be entitled to favorable consideration: on 
his claim even though the contracting officer had been advised in 
writing of the claimed causes of delay within 10 days from the :oc- 
currence of said delays. It may be stated, however,.in this connec- 
tion that the contract requirement that the contractor shall within 
10 days from the beginning of any delay notify the contracting offi- 
cer in writing of the cause of delay, is a condition precedent to the 
consideration of any claim for remission of- damages’ by reason of 
delays occurring during the time fixed for completion, unless it ap- 
pears in a particular case that the contracting. officer had actual 
knowledge of the delays and the causes thereof, and that the giving 
of notice in writing would serve no useful purpose. It is, therefore, 
incumbent on contractors in order to protect their interests under 
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such contract provisions to notify contracting officers in writing of 
delays and their causes, within 10 days from the happening of events 
calculated to delay the contract work, in order that investigations 
thereof may be promptly made and reported upon by contracting 
officers. 

The delays occasioned by rainy days were not such as to authorize 
the waiving of liquidated damages for the reason that under article 
§ of the contract the nature of the weather delaying the contract 
work must have been such as could not have been anticipated or 
expected at the time and in the vicinity where the work was being 
performed. Delay caused by ordinary rainy days can not be recog- 
nized as delays due to unusually severe weather within the meaning 
of that contract provision. 

From the report of the superintendent of construction there ap- 
pears to be no basis for the remission of liquidated damages on ac- 
count of delays claimed to have been due to the removing and re- 
setting of a portion of the fence as such delays as were thus caused 
appear not to have contributed to any appreciable extent to delays 
in the completion of the contract work, and to be chargeable to the 
contractor. According to the superintendent’s report the real cause 
of the delay in completing the work within the time limit was the 
late arrival at the site of the work of the chain link fencing material, 
rather than any of the causes specified by the contractor. The 
claimed delays in completing the contract not having been charge- 
able to the Government and not having been due to any of the causes 
for which the contract authorizes remission of damages, no relief 
may be granted by reason of such delay. 

Accordingly, upon review the settlement disallowing the claim 
must be, and is, sustained. 


(A-26094) 


PAY—COMMISSIONED WARRANT OFFICERS AND WARRANT 
OFFICERS—NAVY 


Under the act of February 16, 1929 (45 Stat. 1186), amending paragraph 12 of 
section 1 of the act of June 10, 1922 (42 Stat. 627), the limit of total pay 
and allowances per annum fixed by the act must be so prorated during 
fractional portions of the year that the limit fixed shall not be exceeded. 

Under the act of February 16, 1929 (45 Stat. 1186), amending section 10 of the 
act of June 10, 1922 (42 Stat. 630), there are no longer separate rates of 
pay of warrant officers for sea and shore duty. 

Warrant officers absent without leave (not excused as unavoidable) are not 
entitled to any pay; for authorized leave not in excess of 30 days to the 
year cumulative for four years, warrant officers are entitled to full pay; 
and for authorized leave in excess of 30 days to the year they are entitled 
pn pay if the President shall so direct with respect to individual 

rs. 
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Comptroller General McCarl to the Secretary of the Navy, April 12, 1929: 

There has been received your letter of February 25, 1929, request- 
ing decision whether proposed changes in sections A and B of “ Pay 
Bill Instructions,” in so far as they involve disbursements, are in 
conformity with the law. 

The proposed changes are based on sections 1 to 4 of the act of 
February 16, 1929, 45 Stat. 1186, amending certain sections of the 
act of June 10, 1922, 42 Stat. 625, relating to pay and allowances 
of chief warrant officers and warrant officers, as follows: 


That the act entitled “An act to readjust the pay and allowances of the 
commissioned and enlisted personnel of the Army, Navy, Marine Corps, Coast 
Guard, Coast and Geodetic Survey, and Public Health Service,” approved June 
10, 1922, as amended, is hereby further amended by striking out in paragraph 
12 of section 1 of said act the following clause, lines 12, 13, 14, and 15 of said 
paragraph, volume 42, Statutes at Large, page 627, “Commissioned warrant 
officers on the active list with creditable records shall, after six years’ com- 
missioned service, receive the pay of the second period, and after twelve years’ 
commissioned service, receive the pay of the third period,” and inserting in 
lieu thereof the following : 

“Commissioned warrant officers with creditable records on the active list 
shall receive pay as follows: During the first ten years of commissioned service, 
the pay of the second period; after ten years of commissioned service, the 
pay of the third period; after twenty years of commissioned service, the pay 
of the fourth period.” 

Sec. 2. That section 7 of said act is hereby amended by substituting a colon 
for the period, volume 42, Statutes at large, page 629, line 4, and adding the 
following proviso at the end of said paragraph: 

“ Provided further, That when the total base pay, pay for length of service 
and allowances for subsistence and rental of quarters authorized in this act 
for any commissioned warrant officer shall exceed $5,000 a year, the amount 
of the allowances to which such officer is entitled shall be reduced by the 
amount above $5,000, and the pay and allowances of a commissioned warrant 
officer receiving the pay and allowances of the second pay period shall not 
exceed $3,158 a year for the first three years of commissioned service, $3,258 
a year for the next three years of commissioned service, $3,358 a year for the 
next three years, and $3,458 a year for from nine to ten years’ commissioned 
service.” 

Sec. 3. That section 10 of said act is hereby amended by striking out in 
paragraph 1, lines 1, 2, 3, 4, and 5 of said paragraph, volume 42, Statutes at 
Large, page 630, the following: 

“That on and after July 1, 1922, the monthly base pay of warrant officers 
of the Navy and Coast Guard shall be as follows: During the first six years 
of service at sea, $153; on shore $135; during the second six years of service 
at sea, $168; on shore, $147; after twelve years’ service at sea, $189; on shore, 
$168,” and inserting in lieu thereof the following: 

“That hereafter the monthly base pay of warrant officers of the Navy and 
Coast Guard shall be as follows: During the first six years of service, $153; 
during the second six years of service, $168; after twelve years’ service, $189.” 

Sec, 4. That nothing contained herein shall be construed so as to reduce the 
pay, allowances, emoluments, or other benefits, including the benefits of the 
Act of June 10, 1926, Forty-fourth Statutes at Large, page 725, that any person 
now in the service is receiving at the date of the passage of this Act. 


The proposed changes in sections A and B of the pay bill instruc- 
tions are as follows: 
Page A2, paragraph 2, subparagraph (e)—In the last sentence of the first 


portion of this subparagraph change the words “or by section 10 of the act 
of June 10, 1922 (42 Stat. 630)” to read as follows: 


“or by section 10 of the act of June 10, 1922 (42 Stat. 630) as amended by the 
act of February 16, 1929.” 
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Page A2, paragraph 2, add the following subparagraph (f) : 

“The act of February 16, 1929 amends section 1 of the act of June 10, 1922, 
by prescribing new rates of pay for commissioned warrant officers on and after 
February 16, 1929. Tables II-B and II-C give effect to this act.” 

Page A2, paragraph 2, add the following subparagraph (g): 

“The act of February 16, 1919 also amends section 7 of the act of June 10, 
1922 by placing limitations on the pay of chief warrant officers drawing pay 
under the amended act as follows: When the total base pay, pay for length of 
service and allowances for subsistence and rental of quarters authorized by the 
act of February 16, 1929, for any commissioned warrant officer shall exceed 
$5,000 a year, the amount of rental allowance shall be reduced by the amount 
above $5,000; the pay and allowances of a commissioned warrant officer receiv- 
ing the pay and allowances of the second pay period shall not exceed $3,158 a 
year for the first three years of commissioned service, $3,258 a year for the 
next three years of commissioned service, $3,358 a year for the next three years, 
and $3,458 a year for from nine to ten years’ commissioned service.” 

Page A2, paragraph 2, add new subparagraph (h) as follows: 

“Particular attention is invited to the fact that under the act of February 16, 
1929, commissioned warrant officers with creditable records are entitled to the 
pay of the second pay period (with limitations set forth in subparagraph (g) ) 
during the first ten years’ of commissioned service. Chief warrant officers with 
less than ten years’ commissioned service may not be credited with the pay 
prescribed in this act until a certificate of creditable record has been issued by 
the Bureau of Navigation. A certified copy of such certificate must be filed 
with the returns in which such credit is first made. All commissioned warrant 
officers are entitled to continue to receive the base pay plus longevity they were 
receiving on February 15, 1929, if it is greater than thé pay for rank and 
length of service under the act of February 16, 1929. The limitations set forth 
in subparagraph (g) do not apply to officers who are entitled to the pay saved 
to them under this provision or to those entitled to the pay of a warrant officer 
as set forth in paragraph 2(e) of Section A.” f 

Page A9, change the title of Table II to read as follows: 

“Table IL.—Pay and Allowances of Chief Warrant Officers under the act of 
June 10, 1922.*” 

Add the following foot note to this table: 

“*See Tables II-B and II-C for rate on and after February 16, 1929, and 
notes thereon as to saving clause.” 

Page B1, strike out subparagraphs (a) and (b) of paragraph 1 and substitute 
the following: 

“1(a) Tables III and III-A headed ‘ Pay and Allowances of Warrant Officers’ 
give effect to section 10 and 11 of the act of June 10, 1922, as amended by the 
act of February 16, 1929.” 

“(b) On and after February 16, 1929, there are no longer separate rates of 
pay of warrant officers for sea and shore duty. Hereafter, for authorized leave 
not in excess of 30 days to the year, cumulative for four years, warrant officers 
are entitled to full pay, and for authorized leave in excess of 30 days to the 
year one-half pay. Warrant officers absent without leave (not excused as un- 
avoidable) are not entitled to any pay. See act August 29, 1916, 39 Stat. 578; 
section 1265, Revised Statutes; act July 29, 1876, 19 Stat. 102.” 

Page B2, Table III and III-A strike out rates of pay “on shore” in both 
tables, also strike out the words “at sea” appearing in both tables. 

Page G3, paragraph 2(a) delete last sentence and substitute the following: 

“For example a warrant officer with eight years’ service is entitled, when on 
active duty ashore, to pay at the rate of $168 per month. (Comp. Dec. June 2, 
1925.)” 


The amendment to section 7 of the act of June 10, 1922, provides 
that when the total base pay, pay for length of service, and allow- 
ances for subsistence and rental of quarters authorized for any com- 
missioned warrant officer, shall exceed $5,000 a year “the amount 
of the allowances to which such officer is entitled shall be reduced 
by the amount above $5,000.” Since the maximum base pay plus 
pay for length of service of a chief warrant officer after 20 years’ 
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commissioned service is $4,500 a year, and the maximum subsistence 
allowance for such officer is $657 a year (Table II-B), the total of 
these two is $5,157 or $157 in excess of $5,000. Therefore, that part 
of lines 6 and 7 of subparagraph (g), paragraph 2, page A2 of 
the proposed instructions reading as follows: ““* * * the amount 
of rental allowance shall be reduced by the amount above $5,000,” 
should be changed to read as follows: “* * * the amount of the 
allowances shall be reduced by the amount above $5,000.” 

The last two sentences of the proposed new subparagraph (h) 
commencing “all commissioned warrant officers, etc.,” do not cor- 
rectly state the effect of section 4 of the act of February 16, 1929, 
and should be eliminated; in lieu thereof a sentence should be added 
to subparagraph (g) as follows: 


These limitations, however, are subject to the qualification prescribed in 
section 4 that nothing in the act shall be construed so as to reduce the pay, 
allowances, emoluments, or other benefits, that any person in the service on 
February 16, 1929, then was-entitled to receive under preexisting law. 


The proposed new subparagraph (b) of paragraph 1, page B1, 
should be modified to show the effect of the act of February 11, 1925, 
43 Stat. 879, as follows: 


(b) On and after February 16, 1929, there are no longer separate rates of 
pay of warrant officers for sea and shore duty. Warrant officers absent without 
leave (not excused as unavoidable) are not entitled to any pay; for authorized 
leave not in excess of 30 days to the year, cumulative for four years, warrant 
officers are entitled to full pay; and, for authorized leave in excess of 30 days 
to the year are entitled to one-half pay if the President shall so direct with 
respect to individual officers. See Act August 29, 1916, 39 Stat. 578; Section 
1265, Revised Statutes; Act July 29, 1876, 19 Stat. 102; Act February 11, 1926, 
43 Stat. 879; 7 Comp. Gen. 94; Comp. Gen. Decision A-26214, March 9, 1929. 


The proposed change for page B2, Tables III and III-A, should 
be modified to read, “strike out rates of pay ‘on shore’ in both 
tables; also, strike out the words ‘at sea’ and ‘on shore’ appearing 
in both tables.” 

The proposed substitute sentence for page G3, paragraph 2 (a), 
should be modified to read, “For example, a warrant officer with 
eight years’ service is entitled, when on active duty either at sea 
or on shore, to pay at the rate of $168 per month.” 

The maximums fixed by the law are annual maximums composed 
of three elements, two of which are computed under the act of June 
30, 1906, 34 Stat. 763, divided into 360 daily parts, and the other 
element, subsistence allowance, computed on the basis of the actual 
number of days in a month. In the past in maximums such as 
this a daily maximum has been prescribed to cover the different 
situations of the officer with respect to rental allowances curing the 
year. To apply that basis in this case would not, however, secure 
to the officer the maximum permitted or authorized by law, 
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The limitations prescribed at the rate of $3,158, $3,258, $3,358, and 
$3,458 for the first, second, and third three years and for the tenth 
year of commissioned service, respectively, are the equivalent of the 
base pay and maximum allowances of the second period during a 365 
day year, increased by $100 per year for each complete three years 
of commissioned service; the correct method for determining the 
limitation for any particular period, therefore, is on a pro rata basis, 
disregarding the 29th day of February in leap years. ‘Thus, the total 
pay and allowances of a commissioned warrant officer during his first 
three years of commissioned service may not exceed $260.26 for a 28 
(or 29) day month, $262.66 for a 30 day month, or $263.87 for a 31 
day month; during the second three years of commissioned service 
may not exceed $268.60 for a 28 (or 29) day month, $271 for a 30 
day month, or $272.20 for a 31 day month, etc. Where the pay and 
allowances otherwise payable are in excess of the prescribed maxi- 
mum, corresponding pro rata reductions must be made in one or both 
of the rental and subsistence allowances depending upon the author- 
ized base and length of service pay in an individual case. 

The notes numbered 1 and 2 of the proposed Table II-B and Table 
II-C, should be modified accordingly, substituting the words “the 
allowances shall be reduced” for the words “the rental allowance 
shall be reduced ” wherever the latter are used, and, in Table II-C, 


substituting the maximum rates for the months of different length, 
determined on the basis above set forth, in the place of the rates 
proposed. 

Otherwise than as herein indicated, the proposed instructions seem 
to be in accord with the law. It is understood, however, that they 
will be subject to such interpretation as may be required in the 
application of the law. 


(A-26643) 


EMPLOYEES’ COMPENSATION COMMISSION BENEFICIARIES— 
EFFECTIVE DATE OF PRIVATE ACT 


In the absence of another date specifically fixed in the statute or implied from 
its nature or teyms, a private act authorizing and directing the placing of 
the name of a former employee of the United States upon the roll to receive 
disability compensation in accordance with the provisions ‘and limitations 
of the employees’ compensation act is operative only from the date of the 
private act and not from any date prior thereto, 


Comptroller General McCarl to the chairman of the United States Employees’ 
Compensation Commission, April 12, 1929: 


There has been received your letter of March 27, 1929, as follows: 


This commission respectfully submits for your decision the question of the 
date from which the name of W. L. Inabnit shall be placed upon the compen- 
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sation roll and compensation be paid to him, pursuant to Private Act No. 466, 
70th Congress, approved March 2, 1929, which reads: 

“That the United States Employees’ Compensation Commission be, and is 
hereby, authorized and directed to place upon its compensation roll, subject 
to the provisions and limitations of the compensation laws of employees of the 
United States, the name of W. L. Inabnit, former employee of the United States, 
and pay him compensation at the rate of $66.67 per month.” 

The injury to Mr. Inabnit, on account of which this act was passed as shown 
by the committee reports (House Report No. 2267, and Senate Report No. 1939, 
70th Congress, 2d session), occurred on April 30, 1923, and Mr. Inabnit was 
thereafter, as a result of the said injury, separated from the Federal service 
on or about April 12, 1924. This commission is not at present advised whether 
or for how long Mr. Inabnit drew pay in the position of storekeeper-gauger 
held by him at the time of his injury subsequent to the date of such injury, 
nor is it advised of the date upon which he in fact ceased to draw such pay. 
Such information is, however, doubtless of record and obtainable should your 
decision hereon make it necessary. 

It is contended on behalf of Mr. Inabnit that in passing this act for his relief 
it was the intention of Congress that he should be placed upon the compensa- 
tion roll as of the date of his injury and receive compensation at the rate 
stated in the act from that date. Your decision is accordingly requested 
whether under the act referred to the payment of compensation to Mr. W. Li 
Inabnit is authorized (1) from the date of his injury, (2) from the date he 
ceased to receive pay as a storekeeper-gauger, (3) from the date of his final 
separation from the position of storekeeper-gauger, or (4) from the date of 
the passage of the act. 


The usual rule of construction is that statutes become operative 
for all purposes, including authorizations for pay, pensions, etc., 
from the date of the act, except where the statute itself fixes another 
date, or where by necessary implication from the purposes of the 
statute or the nature or terms of the act, it clearly appears that a 
vetroactively effective date was intended. For examples under the 
usual rule of statutory construction of statutes effective from their 
dates, see 22 Comp. Dec. 704; id, 706; 23 id, 159; 26 ad, 201; 2. Comp. 
Gen. 267, and court cases therein cited; 3 id 123; 5 id. 381; id 487; 
7 id, 266, 268, and court cases therein cited. For example of statutes 
which, by necessary implication, have been construed to be retro- 
actively effective, see 26 Comp. Dec. 247, 248; id 578. As to military 
pensions authorized by special acts, section 4720, Revised Statutes, 
provides for commencing from the date of the special act. 

Referring to the statute in question, there is nothing ex or 
implied to indicate any retroactive effect. Evidently the beneficiary 
was not entitled to the benefits of the general statute, else a special 
statute would not have been necessary. Hence, his only right te an 
allowance is found in the special act, which, under the cited rules 
of statutory construction, is effective only from its date. 

You are advised, therefore, that the name of W. L. Inabnit should 
be placed upon the disability compensation roll from the date of 
approval of the private act, March 2, 1929, 
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(A-26680) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—ALLOCATION OF NEW 
POSITIONS EFFECTIVE JULY 1, 1928 


The provisions of the act of May 28, 1928, 45 Stat. 776, authorizing the automatic 
advancement of all positions in grade CAF-11 to grade CAF-12, as of 
July 1, 1928, and the saving clause against loss of salary, operated only on 
positions and salary rates held and received June 30, 1928, and not on an 
entirely new position to which the employee was assigned as of July 1, 
1928, the salary rate for which is properly payable on the basis of the 
allocation of said new position approved by the Personnel Classification 
Board pursua it to the provisions of the original classification act. 


Decision by Comptroller General McCarl, April 13. 1929: 

R. C. Butner has filed in this office claim for $33.80, representing 
difference in salary between $4,400 per annum, the maximum salary 
rate of grade CAF-11, and $4,600 per annum, the minimum salary 
rate of grade CAF-12, for the period July 1 to August 31, 1928, 
inclusive. 

Under date of February 14, 1929, the Bureau of Agricultural Eco- 
nomics, Department of Agriculture, reported the facts as follows: 


On June 30, 1928, Mr. Butner occupied a position that had been allocated by 
the Personnel Classification Board to grade CAF-11, and received a salary of 
$4,400 per annum. 

Effective July 1, 1928, Mr. Butner’s salary was readjusted to $4,800 per annum 
under the provisions of the Welch Act and his grade changed to CAF-12 in 
accordance with the decision of the Comptroller General. 

However, effective July 1, 1928, due to a reassignment of work in our fruit 
and vegetable division Mr. Butner was assigned to a new position for which 
allocation was requested to grade CAF-12. After considering the case the 
Personnel Classification Board allocated the position in grade CAF-11 effective 
July 31, 1928, and in accordance with this allocation the bureau under date 
of July 31, 1928, readjusted Mr. Butner’s salary back to $4,400 per annum, the 
nearest rate in grade CAF-11. 

Upon request of the bureau the Classification Board reviewed its previous 
action, and under date of September 8, 1928, approved the allocation of the 
position to grade CAF-12. In accordance with this decision, Mr. Butner was 
given a change in designation and promoted to $4,600 per annum, the minimum 
rate of grade CAF-12, effective September 1, 1928, and in order that he might 
not suffer a reduction in salary over that granted him by the provisions of the 
Welch Act, he was promoted to $4,800 per annum, effective September 2, 1928. 
Mr. Butner is still receiving a salary at the rate of $4,800 per annum. 


These facts have been corroborated by a report from the Personnel 
Classification Board, dated March 6, 1929. 

It is understood that the position to which claimant was assigned 
July 1, 1928, was an entirely new position with duties differing ma- 
terially from those performed by him prior thereto. If so, and there 
were no positions in the same office with identical duties which had 
previously been allocated by the Personnel Classification Board, the 
submission by the administrative office of a job classification sheet 
describing the duties of the entirely new position was in accordance 
with the requirements of the original classification act, and the salary 
rate properly payable to the employee must be. determined on the 

66677°—29-—36 
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basis of the action of the Personnel Classification Board in allocating 
the new position in accordance with the usual procedure prescribed 
pursuant to the provisions of the original classification act. 

The provisions of the act of May 28, 1928, 45 Stat. 776, known as 
the Welch Act, authorizing the automatic advancement of all posi- 
tions in grade CAF-11 to grade CAF-12, and the saving clause 
against loss of salary operated only on positions and salary rates 
held and received June 30, 1928, and not on an entirely new position 
and salary rate to which the employee was assigned as of July 1, 
1928. Therefore, in this case, where there was a change in position 
as of July 1, 1928, the Welch Act did not apply to advance the new 
position of the employee to grade CAF-12 or to have the salary rate 
he was receiving June 30, 1928. The salary rate effective as of July 
1, 1928, for the new position to which claimant was assigned, is for 
determination on the basis of the action of the Personnel Classifica- 
tion Board July 31, 1928, in allocating the new position to grade 
CAF-i1. 

Accordingly, the claim must be and is disallowed. 


(A-26753) 
TRANSPORTATION REQUESTS—FOREIGN COUNTRIES 


The requirement that transportation requests be used for all official travel by 
officers or employees of the United States by common carrier is limited to 
transportation within the United States or upon such steamship lines as 
have ports within the United States. 

Comptroller General McCarl to the Secretary of Commerce, April 13, 1929: 

There has been received your letter of March 27, 1929, requesting 
decision whether Government transportation requests are required 

to be used for travel performed in foreign countries and whether a 

statement must be made on all vouchers claiming reimbursement 

for transportation paid for in cash, giving the reason why it was 
impossible to use transportation requests. 

Paragraph 17 of the Standardized Government Travel Regula- 
tions, effective March 1, 1929, provides for the use of transportation 
request as follows: 


Definition.—A transportation request is an order by proper authority upon 
the prescribed standard form for specified passenger, sleeping-car, parlor-car, 
stateroom, or other commonly recognized transportation accommodations, in- 
cluding established autobus or stage-coach lines, for presentation by persons 
traveling on official business to transportation companies in the United States 
and steamship lines having ports within the United States for exchange by 
them for such accommodations. Such requests will not be furnished for state- 
room accommodations when such accommodations are included in cost of 
passage ticket. (See par. 20.) 
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There is no requirement that transportation requests be used for 
travel performed in foreign countries and, as to travel in such coun- 
tries, it is not necessary to make any explanation upon the vouchers 
for the failure to use transportation requests. Where the travel is 
performed within the United States, however, or upon a steamship 
line having a port within the United States, and reimbursement for 
cash fare involving $1 or more is claimed the voucher should contain 
a statement of the reason that it was not practicable to use a trans- 
portation request. See paragraph 20 of the regulations, supra. 


(*) 


(A-26702) 
APPROPRIATIONS—SURPLUS FUND—SPLIT FISCAL YEARS 


Under the surplus fund act of June 20, 1874, 18 Stat. 110, requiring unexpended 
balances of appropriations which have remained on the books for two 
fiscal years to be carried to the surplus fund, split fiscal year appropriations 
are for carrying to the surplus fund two fiscal years after the close of the 
fiscal year for which the split-year appropriation was made. 


Comptroller General McCarl to the Secretary of the Treasury, April 16, 1929: 
I have your letter of April 1, 1929, as follows: 


Under section 5 of the act of June 20,1874 (18 Stat. p. 110), commonly 
referred to as the “Surplus Fund Act,” it is provided that— 

“ * * * the Secretary of the Treasury shall cause’all unexpended balances 
of appropriations which shall have remained upon the books of the Treasury 
for two fiscal years to be carried to the surplus fund and covered into the 
Treasury:” 

There appears to be some difference of opinion or doubt upon the part of 
certain administrative officers and others as to the application of the above 
cited provisions, especially in regard to the “two fiscal years” period, in con- 
nection with vertain appropriations of the type set forth below. It will be 
appreciated, therefore, if you will render your decision on the points presented 
in order that any misunderstanding may be obviated: 

Split-year appropriations.—Congress in a number of instances, particularly 
under the War Department, has made appropriations available until December 
81st, or other intermediate dates, other than the usual close of the fiscal year 
on June 30th. Shall balances under such appropriation remain on the books of 
this Department for two fiscal years after the close of the fiscal year in which 
such intermediate date occurs, or shall the unexpended balance remaining on 
the books at the end of a two year period from such appropriation date be 
carried to the surplus fund; or, if the balances may remain on the books until 
the close of two fiscal years after the fiscal year in which such date occurs, 
are such balances available to meet the payment of claims settled after the 
two full year period until the time of carrying to the surplus fund, provided the 
obligations were properly incurred prior to the intermediate date specified in 
the appropriation act? 

As a specific example, there is now before this office for payment Certificate 
of Settlement No. T-62756, issued by the General Accounting Office under date 
of March 18, 1929, in favor of the Norfolk Southern Railroad Company in the 
sum of $5.90 payable from the war appropriation “ 86703—Arming, Equipping 
and Training National Guard, 1926-December 31, 1926.” May this certificate be 
paid from the unexpended balance under this appropriation, or should such bal- 
ance be carried to the surplus fund as of December 31, 1928? 

Certificate No. T-62756 will be held awaiting your decision. 

1For decision of April 16, 1929 (A-26593), which amplifies 8 Comp. Gen. 512, see 
page 671. 
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In cases of split fiscal year appropriations the appropriations are 
usually made available for a period covering one full fiscal year and 
a part of the next, such as in the instance given in your letter in 
which the appropriation covers obligations incurred during the fiscal 
year 1926 and a part of the fiscal year 1927; i. e., to December 31, 
1926. The provisions of section 5 of the act of 1874, cited and quoted 
in your letter, are that the unexpended balances of appropriations 
which have remained on the books fortwo fiscal years shall be car- 
ried to the surplus fund and covered into the Treasury. Such pro- 
visions have particular reference to full fiscal years and not fractional 
parts thereof and there would be no authority under that act to con- 
sider that an appropriation which has remained on the books two 
calendar years instead of two fiscal years could be carried to the 
surplus fund or that such appropriation would cease to be available 
for the payment of obligations incurred during the period covered by 
the appropriation prior to the expiration of two fiscal years. 

The two fiscal years period in the act of 1874 has been construed 
to mean two fiscal years after the close of the fiscal year or years for 
which the appropriation was made, and such construction has been 
applied since the enactment of the law. See volume 1, First Comp- 
troller, Lawrence, pages 569, 575. In the case of an appropriation 
made in an annual appropriation act or other legislative enactment 
for the fiscal year 1926 to December 31, 1926, such appropriation 
must be considered for all intents and purposes as an appropriation 
for the fiscal years 1926 and 1927, except that, in so far as concerns 
the last-mentioned fiscal year, the appropriation covers obligations 
incurred to December 31, 1926, only. And under the provisions of 
the act of 1874, supra, such appropriation should remain on the books 
until June 30, 1929, and be available until that time for the payment 
of an obligation properly incurred prior to December 31, 1926, with- 
out reporting the amount thereof to the Congress for an appropria- 
tion as a certified claim. 

Accordingly, I have to advise that in cases of split fiscal year ap- 
propriations the appropriations should be considered under the act 
of June 20, 1874, as appropriations for the fiscal year which has 
been split which is a limitation in the incurring of obligations only 
and the unexpended balances in such appropriations should not be 
carried to the surplus fund until two fiscal years after the close of 
that fiscal year. 

With respect to certificate of settlement No. T-62756 of March 18, 
1929, now held by the Treasury, you are advised that payment at 
this time from the appropriation “Arming, equipping, and train- 
ing National Guard, 1926-December 31, 1926,” is authorized. 
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(A-26018) 


PAY AND ALLOWANCES—DESERTION—COAST GUARD ENLISTED 
MEN 


An enlisted man of the Coast Guard who deserts the service breaches his con- 
tract of enlistment for faithful service and thereby forfeits all pay and 
allowances due and unpaid him on date of desertion. 


Decision by Comptroller General McCarl, April 17, 1929: 

There is for consideration the claim of Ernest Lee Whitley, sea- 
man, first class, United States Coast Guard, for $45, representing 
pay which had accrued to him from June 1 to 25, 1928, inclusive, but 
retained because of his desertion June 26, 1928, and not paid to him 
upon final payment on discharge. 

The record in the case shows that Whitley entered into a special 
temporary enlistment in the United States Coast Guard on August 
18, 1925, for a period of three years; that he was tried by a general 
court (C. G. 4621, proceedings of October 16, 1928), and found 
guilty of desertion June 26, 1928, and of continuance therein until 
11.55 p. m. September 29, 1928, and sentenced to be dishonorably 
discharged from the United States Coast Guard, which proceedings, 
findings, and sentence were approved by the department on Novem- 
ber 2, 1928, and sentence directed to be carried into effect; that he 
was dishonorably discharged November 26, 1928; that, as shown by 
the transcript of his pay, the sum of $45 which had accrued to him 
from June 1 to 25, 1928, inclusive, just prior to his desertion, was 
not paid to him at time of final payment on discharge. 

The act of January 28, 1915 (38 Stat. 800), establishing the Coast 
Guard in lieu of the Revenue Cutter Service and the Life Saving 
Service, provides that it shall constitute a part of the military forces 
of the United States and shall operate under the Treasury Depart- 
ment in time of peace. 

The Pay and Supply Instructions, United States Coast Guard, 
1926, provide as follows: 

Article 41, page 11, as amended by Amendment No. 3, November 
9, 1926: 


The names of * * * deserters shall be borne below the names of all 
other persons on the pay roll of the unit for the month during which the 

* * desertions occurred, and the credits, adjustments, and debits shall 
be distributed in the proper columns. * * * Balances of pay in the cases 
of deserters shall be placed in the “ Retained” column, with notations placed 
in the “Remarks” column showing the amounts retained and the dates of 
desertions. 


Article 44, page 11, as amended by Amendment No. 15, April ws, 
1928 : 
(1) If an enlisted person in desertion surrenders himself or is delivered 


he shall be taken up for pay from the date of his return or delivery on a vessel 
or at a station, and the pay retained on date of desertion brought forward 
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to the “ Retained” column of the pay roll for that month, with explanatory 
notation in the “Remarks” column, but no payment shall be made to him 
until final action has been taken in his case. 





* * * * 





(3) Pay that accrued to a deserter prior to the date of his desertion shall, 
upon his return or delivery from desertion, be placed in the “ Balance for- 
warded from last roll” and “ Retained” columns, with notation in the “ Re- 
marks” column showing the pay roll on which the amount was retained at 
time of desertion. It shall then be carried forward in the “ Balance forwarded 
from last roll” and “Retained” columns until final action has been taken 
by the department. At that time claim for such retained pay shall be made 
on voucher forwarded to headquarters for settlement. The pay roll shall 
show entries similar to those specified in articles 24 (3) and 39 (2). (This 
paragraph added by Amendment No. 6, March 7, 1927.) 


It was stated in 8 Comp. Gen. 234, as follows: 


There is no statute which provides that the pay and allowances of a soldier 
shall be forfeited by desertion, but the well-established rule, authorized by 
the usage of the service, Winthrop’s Military Laws and Precedents, page 427, 
is that all pay and allowances due at date of desertion are forfeited. In this 
connection the following is quoted from the decision of Assistant Comptroller 
Mitchell of December 22, 1903 (10 Comp./Dec. 490) : 

-“‘ There is no express statute upon the subject, nor is there need of any. On 
general principles a person who engages for a definite time forfeits his wages 
for the period le has served if he fails to fulfill his contract. (MS. Dec. Second 
Comp., vol 20, p. 37.)” 

o * 

















Enlistment, while it changes the status of the civilian to that of a soldier, 
nevertheless is a contract, United States v. Grimley (137 U. 8. 150), * * *, 


It was held in United States v. Landers, 92 U. S. 77, 79, that: 
* * * Forfeiture of pay and allowances up to the time of desertion follows 
from the conditions of the contract of enlistment, which is for faithful service. 
The contract is an entirety; and, if service for any portion of the time is 
criminally omitted, the pay and allowances for faithful service are not earned. 
And, for the purpose of determining the rights of the soldier to "-ceive pay 
and allowances for past services, the fact of desertion need not be established 
by the findings of a court-martial; it is sufficient to justify a withholding of 
the moneys that the fact appears upon the muster-rolls of his company. * * * 


This well recognized and long established principle of forfeiture 
of pay due an enlisted man at date of desertion, applied in the Army, 
Navy, and Marine Corps, appears to have been equally recognized and 
followed in the Revenue Cutter Service, which was merged into the 
Coast Guard by the act of January 28, 1915. It was held in 39 MS. 
Comp. Dec. 722: 

Pe is provided by par. 671, Regulations of 1894 (U. 8S. Revenue Cutter Service), 


“ All deserters from the Revenue Cutter Service shall forfeit all pay due them 
at the time of desertion.” 


The amount forfeited must necessarily be the pay which has been unpaid, 
the pay which would have been paid the deserter if he had not deserted. * * 


The regulations for the Revenue Cutter Service of the United 
States, 1907, Article 586, page 120, provided that “ A deserter from 
the Revenue Cutter Service shall forfeit all pay due him at the time 
of desertion * * *.” 

It does not appear that there is such a provision in the case of the 
Coast Guard; however, as stated in United States v. Landers, the 
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forfeiture follows from the conditions of the man’s contract of 
enlistment. 

Section 4522, Revised Statutes, as amended (see U.S. C. Title 46, 
sec, 576), provides that any seaman who deserts “ shall forfeit all 
of his wages or emoluments which he has then earned.” Whether, 
therefore, the Coast Guard is treated as a part of the military force 
or as coming under the laws applicable to the crews of merchant 
vessels, a deserter forfeits his accrued pay and allowances or wages. 

The facts in the instant case show that Whitley deserted, was 
found guilty of desertion by a general court and dishonorably dis- 
charged pursuant to approved sentence, because of said desertion, 
By his desertion he breached his contract of enlistment for faithful 
service and thereby forfeited all pay due and unpaid him on date 
of desertion. The claim will be disallowed. 


(A-26373) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—REALLOCATION— 
JURISDICTION OF PERSONNEL CLASSIFICATION BOARD 


The Personnel Classification Board has authority to reallocate a position down- 
ward upon an appeal by the employee concerned requesting reallocation 
upward and the salary rate properly payable is in the lower grade in which 
the position has been reallocated. 


Comptroller General McCarl to the Secretary of the Navy, April 17, 1929: 

There has been received your letter of April 6, 1929, requesting 
decision as to the proper grade in which the salary rate of Jacob §, 
Marks, chief in charge of medical records section, Bureau of Medi- 
eine and Surgery, Navy Department, should be paid.. The case is 
alleged to involve the question whether the Personnel Classification 
Board has authority to reallocate the position downward upon an 
appeal by the employee requesting reallocation upward, 

The facts are stated to be as follows: 


* * * ‘The records of the Secretary’s Office (Appointment Division) show 
that Mr. Marks was originally recommended by the Bureau of Medicine and 
Surgéry in May, 1923, for classification in Grade CAF-5 and by the department 
for allocation to Grade CAF-6. He was allocated by the Personnel Classifica- 
tion Board to Grade CAF-6, effective July 1, 1924, the date of effect of the 
classification act of 1923. In January, 1925, he appealed for reallocation to 
a higher grade. The Personnel Classification Board after an investigation of 
the position changed its allocation from Grade CAF-6 to Grade CAF -5, effective 
February 15, 1925. The change in grade allocation did not reduce the pay of 
Mr. Marks. A change in duty sheet was submitted for his position in Decem- 
ber, 1925, on which the bureau recommended the allocation of the position to 
Grade CAF-6. The department recommended the allocation of the position to 
Grade CAF-5 and he was finally allocated to that grade by the Personnel 
Classification Board. In March, 1926, he again appealed on the basis of the 
additional duties for a reallocation from Grade CAF-5 to Grade CAF-6, which 
was approved by the bureau. This appeal was disapproved by the department 
and the Personnel Classification Board. Mr. Marks again appealed in May, 
1928, for reallocation from Grade CAF-5 to Grade CAF-7, which was approved 
by the bureau and the department for Grade CAF-6, but was disapproved by 
the Personnel ‘Classification Board. 
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The question above stated alleged to be involved relates evidently 
to the transactions in January and February, 1925, when the Person- 
nel Classification Board reallgcated the position downward from 
Grade CAF-6 to Grade CAF-5 upon the appeal of the employee for 
& grade higher than Grade 6, the number not stated. But those 
transactions are not now for consideration to determine the current 
rate of pay of claimant. In December, 1925, “a change in duty 
sheet ” was submitted to the board, which is taken to mean that the 
duties of the position were materially changed, in effect creating a 
new position necessitating submission to the Personnel Classification 
Board as an original allocation. If so, the employee is no longer 
in the position held in January and February, 1925, but in a newly 
created position which has been finally allocated by the Personnel 
Classification Board in Grade CAF-5. It would appear, therefore, 
that the salary rate of the employee is now properly payable in 
Grade CAF-5. 

As relating to the pay status of Jacob S. Marks between February 
1, 1925, and the effective date for pay purposes of the original alloca- 
tion of the new position to Grade CAF-5, the question above stated 
may be considered and answered. 

It has been held consistently that the Personnel Classification 
Board has no jurisdiction under the original classification act or its 
amendment of May 28, 1928, to change the salary grade of an existing 
position previously allocated by the board, unless the administrative 
office or the employee concerned requests consideration and action by 
the board. But if the jurisdiction of the board is once lawfully 
invoked in the matter, it is the duty and responsibility of the board 
to allocate the position in the proper grade the basic qualifications of 
which, as prescribed by law, correspond to the duties actually per- 
formed by the employee, whether the same, above, or below the 
grade in which the position had previously been allocated. Accord- 
ingly, the question above stated is answered in the affirmative. 
Claimant is not entitled to any additional compensation. 


(A-26020) 
CONTRACTS—COMMENCEMENT—DELAYS 


Where a contract for public work is to begin on a certain date and the Govern- 
ment is delayed in making available on that date the work, the matter 
is not so much one of liquidated damages as that of fixing a new com- 
mencement date with the consent of the contractor. 


Comptroller General McCarl to the Secretary of War, April 20, 1929: 
Reference is made to your letter of February 5, 1929, as follows: 


There is transmitted herewith a file of correspondence pertaining to Contracts 
Nos. W 626 qm-5311 and W 626 qm-6312, with Chas. Cory & Son (Inc.), dated 
December 8, 1928, the former contract in the sum of $3,325.00 covering the 
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furnishing and installing of the Cory Aero Automatic Fire Detecting System 
on the U. S. A. T. “ Kenowis,” and the latter in the sum of $1,600.00 covering 
the furnishing and installing of the Cory Anti-Noise Telephone System on the 
same vessel. 

Both contracts contained the provision in Article 1 that the work should 
commence on January 4 and be completed by February 16, 1929, and liquidated 
damages were provided for in Contract No. W 626 qm-5311 at the rate of 
$350.00 per day, and in Contract No. W 626 qm-5312 at the rate of $200.00 per 
day. It was provided further in Article 1 of each contract that “ Liquidated 
damages shall not apply to delays for the convenience of the Government 
or due to acts of God.” : 

The attached correspondence shows that the dates appearing in the contracts 
in question for the commencement and completion of the work were based on 
the sailing schedule in force at the time the contracts were executed, but a 
rearrangement of the schedule became necessary providing that the “ Kenowis” 
would arrive in New York on January 9 and sail on January 28, 1929. This 
schedule does not allow the time provided in the contracts for the completion 
of the work thereunder and it is now proposed to turn the “ Kenowis” over 
to the contractor for the completion of the work on or about May 2, 1929. 

In this connection, it was held in decision of the Comptroller General of the 
United States dated April 2, 1927, 6 Comp. Gen. 650, addressed to the Secretary 
of the Interior, that under the Standard Government Form of Construction 
Contract administrative officers or disbursing officers should not undertake to 
determine whether liquidated damages did or did not accrue to the United 
States. However, in decision dated August 21, 1928, 8 Comp. Gen. 80, addressed 
to the Secretary of Agriculture, it was held that, where delays under the con- 
struction form of contract are due to written orders of the Government to stop 
work on account of weather conditions, proper progress payments may be 
made without deduction of liquidated damages for the period of delay incident 
to such stop orders, and that, further, if it is desired that final payment also 
be made in such cases without deduction of liquidated damages, the two con- 
cluding sentences of Article 1 of the contract should stipulate that the con- 
tract period of time is exclusive of any time that may intervene between the 
effective date of orders of the Government to suspend operations on account 
of weather conditions and the effective date of orders to resume the work. 

It is requested that an advance decision be rendered as to whether in a case 
similar to the one here under discussion, where delays are due to the failure 
of the Government to make available to a contractor the vessel on which the 
work is to be performed, payment may be made without deduction of liquidated 
damages, if the contract contains in Article 1 a provision like that quoted above 
to the effect that liquidated damages shall not apply to delays for the conveni- 
ence of the Government or due to acts of God. In the event that such a pro- 
vision is not deemed sufficient to accomplish this purpose, a decision is re- 
quested as to the action necessary to prevent delay in payment to a contractor 
who has not been given an opportunity in such a case to carry out his contract 
within the contract period. 


Each of these contracts stipulated in Article 1 that the work should 
commence on January 4, 1929, and should be completed on February 
16, 1929. Due to the inability to deliver the vessel on which the work 
was to be performed, the Government has not complied with the 
terms of the contract and the question is one of whether a new date 
for the commencement of the work may be fixed. The inability of 
the Government to deliver the vessel for the work does not consti- 
tute a delay within the contemplation of either Article 3 as to changes 
or Article 9 as to damages for delay, and the contracts illustrate 
the inadvisability for stipulating an exact date for commencement 
of work when the work consists of the repair, etc., of vessels which 
are in active use and whose operations may not be suspended at 
the time contemplated due to necessity for their continued use. 
Article 1 of the contract should provide that the work of restoration 
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or additions to vessels in use should commence when the vessel is 
delivered to the contractor and be completed within a certain number 
of days thereafter. 

The matter is not one involving liquidated damages until the Gov- 
ernment makes it possible for the contractor to commence work by 
delivering the vessel. After the vessel has been delivered, or made 
accessible to the contractor for the work, then the contract period 
will begin to run. If the contractor consents to the naming of a 
date for commencement of the contract. work, there would appear 
to be no legal objection thereto with the work to be completed within 
a period after the new date for commencement of the work equal 
to the contract period from January 4, 1929, to February 16, 1929. 
A copy of the letter fixing the new date with the contractor’s accep- 
tance thereon should be forwarded to this office for filing with the 
contract. 

Your question is answered accordingly. 


(A-26789) 
COURTS—SPECIAL MASTERS 


Where the subject matter of a suit between the United States and the State of 
Utah in the Supreme Court of the United States is referred to a special 
master the Government's share of the compensation of the master and 
expenses of the proceedings is payable from the appropriation “ Miscellane- 
ous expenses, Supreme Court of the United States,” if and when directed 
by the Chief Justice. 


Comptroller General McCarl to the Attorney General, April 22, 1929: 

There has been received your letter of April 10, 1929, requesting 
decision whether the Government’s share of the cost of proceedings 
before a special master in the case of the United States vy. State of 
Utah, pending in the Supreme Court of the United States, is payable 
from the appropriation for “ Miscellaneous expenses of the Supreme 
Court of the United States” or, if not, what appropriation under 
the control of your department is available therefor. The reference 
to the special master was directed by order of the court as follows: 


On consideration of the motion by the United States for the appointment of 
a special master to take the evidence in this case and report the same to this 
court with his findings of fact, conclusions of law, and recommendations for 
a decree, 

It is now here ordered that Charles Warren, of Washington, D. C., be, 
and he is hereby, appointed a special master with the powers of a master in 
chancery, as provided in the rules of this court, to take the evidence viva voce 
or by deposition and to report the same to the court with his findings of fact, 
conclusions of law, and recommendations for a decree—all subject to examina- 
tion, consideration, approval, modification, or other disposal by the court. 

The special master shall have authority (1) to employ competent steno- 
graphic and clerical assistants, (2) to fix the times and places of taking the 
evidence and to limit the time within which each party shall present its evi- 
dence, and (8) to issue subpeenas to secure the attendance of witnesses and 
to administer oaths. Depositions of witnesses residing at any place may be 
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taken upon stipulation of the parties, or by the mode provided in the rules of 
practice for the courts of equity of the United States, or as provided by sections 
863, 865-867 of the Revised Statutes for the taking of depositions de bene esse 
in the district courts, or as may be directed by the master. They may be re- 
turned in the first instance to the master. When the special master’s report 
of his findings of fact, conclusions of law, and recommendations for a decree is 
completed, the clerk of the court shall cause the same to be printed; and when 
the same is presented to the court in printed form, the parties will be accorded 
a reasonable time, to be fixed by the court, within which to present exceptions. 
The special master shall be allowed his actual expenses and a reasonable com- 
pensation for his services, to be fixed hereafter by the court. The allowances 
to him, the compensation paid to his stenographic and clerical assistants, and 
the cost of printing his report shall be charged against and be borne by the 
parties in such proportions as the court hereafter may direct. 

If the appointment herein made of a special master is not accepted, or if the 
place becomes vacant during the recess of the court, the Chief Justice shall 
have authority to make a new designation, which shall have the same effect as 
if originally made by the court herein. 


The appropriation for “ Miscellaneous Expenses, Supreme Court 
of the United States,” act of February 15, 1928, 45 Stat. 79, provides 
as follows: 


For miscellaneous expenses of the Supreme Court of the United States, in- 
cluding rent of office for the reporter in Washington, to be expended as the 
Nhief Justice may direct, $20,374. 


There being no other appropriation under the control of the De- 
partment of Justice more specifically available for expenses of a spe- 
cial master, the appropriation for “ Miscellaneous Expenses, Supreme 
Court of the United States,” would appear to be available therefor, 


if such expenditure is approved as under that appropriation by the 
Chief Justice of the Supreme Court of the United States. 


(A-25233) 
PRINTING AND BINDING—TABULATING CARDS 


Under the act of February 28, 1929, 45 Stat. 1400, all printing and binding and 
blank-book work, including tabulating cards, required by the executive 
departments and establishments in the District of Columbia must be pro- 
cured from or through the Public Printer, irrespective of whether such 
work can be done at the Printing Office or must be obtained by contract 
from commercial manufacturers or concerns. 


Comptroller General McCarl to the Secretary of Agriculture, April 23, 1929: 
There has been received your letter of April 13, 1929, as follows: 


Reference is made to your decision A-—25233 to the chairman of the U. S. 
Shipping Board in the matter of procurement of tabulating cards from the 
Government Printing Office. This is to the effect that where it has been 
determined by a Government agency after proper trial that the cards manu- 
factured in the Government Printing Office can not be satisfactorily used in 
the particular machines for which the cards are required by the agency the 
necessary cards may be procured elsewhere after due compliance with section 
3709 R. 8. 

When this decision reached the department a conference was called of repre- 
sentatives of our bureaus which use tabulating machines. It was brought out 
clearly in this meeting that the Government Printing Office cards were unsatis- 
factory and that their defects were not slight or casual imperfections of which 
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correc.ion could be expected, but were such as to render them fundamentally 
unsuited for successful operation. As a result of this conference a department 
circular issued, copy inclosed. 

The circular bore date of December 15, 1928. On January 3, 1929, the 
Public Printer in a circular letter announced that for the time being he would 
not accept orders for tabulating cards. For your convenient reference copy 
of this is also inclosed. The situation was again changed, or at least the 
department so thought, by a provision in the legislative act for 1930 (Public, 
No. 844, 70th Congress), as follows: 

Provided further, That hereafter such printing, binding, and blank-book work 
authorized by law, as the Public Printer is not able or equipped to do at the 
Government Printing Office, may be produced elsewhere under contracts made 
by him with the approval of the Joint Committee on Printing. 

The department construed this as a mandate to abandon direct purchase of 
punch cards from the commercial producers and to place orders therefor with 
the Public Printer. Accordingly, circular instructions to that effect issued 
under date of March 18, 1929 (copy enclosed). It was our supposition, as the 
circular indicates, that the Public Printer would contract for punch cards to 
meet the needs of the Federal service for 1930, and would in the meantime make 
such purchases as the departments required during the remainder of the 
present fiscal year. 

This supposition was, in part at least, incorrect. A relatively small order 
for tabulating cards for one of our bureaus was ‘ecently placed with the 
Public Printer. We now learn that they are to be manufactured at the Govern- 
ment Printing Office. Under these circumstances question arises whether there 
is anything in the above cited proviso in Public 844 which vacates or modifies 
A-25233. In other words, with our history of ill success and detriment in the 
use of the cards produced at the Government Printing Office, is the department 
obligated to order exclusively from the Public Printer without stipulation that 
the cards shall be procured from a satisfactory external source, or may it so 
stipulate and upon indication that the stipulation is rejected, procure com- 
mercially as provided in A-25233? Your decision of this question is requested, 
and since we have early need for procurement of additional stocks of the cards, 
I have to request the favor of a prompt response. 


Tabulating cards when printed on order to meet the needs of par- 
ticular Government services undoubtedly constitute printing within 
the meaning of that term as used in the act of March 1, 1919, 40 Stat. 
1270, and as the Congress has now authorized the Public Printer to 
procure elsewhere, under contract made by him, such printing, bind- 
ing, and blank-book work as he is not able or equipped to do at the 
Government Printing Office, there appears to be no alternative but 
to order from the Public Printer all the tabulating cards required 
for the needs of your department. The responsibility of furnishing 
satisfactory cards, whether printed in the Government Printing 
Office or obtained elsewhere under contracts by the Public Printer, 
is that of the Public Printer. Any decisions of this office to the con- 
trary are no longer applicable. 



























(A-26646) 
COMPENSATION—DOUBLE—POSTAL SERVICE EMPLOYEES 


Payments made by a postmaster to a mail messenger while holding another 
position in excess of $300 in any one year, in violation of the act of June 
8, 1924, 43 Stat. 356, were also in violation of section 3850, Revised Stat- 
utes, mentioned in the relief act of March 1, 1929, 45 Stat. 1441, and may 
be refunded to the postmaster under the conditions prescribed by section 
2 of said act, notwithstanding there is no mention made in the relief act 
of the act of June 3, 1924. 
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Decision by Comptroller General McCarl, April 23, 1929: 

There has been presented on behalf of Harry G. Dressler, a former 
acting postmaster at Falls Creek, Pa., a third-class post office, claim 
for $291.81 which he refunded to the Government November 10, 
1928, that amount having been paid by him to Lawrence L. Marthers, 
mail messenger, for services rendered as a postal clerk during the 
period February 14, 1928, to June 30, 1928, in addition to pay as a 
mail messenger under contract entered into in 1925 to perform mail 
messenger service at Falls Creek, Pa., for $900 per annum. 

Claimant has filed affidavits that he has never received from Law- 
rence L. Marthers, or from anyone on his behalf, any portion of 
said amount. 


The claim is presented under section 2 of the act of March 1, 1929, 
45 Stat. 1442, which provides as follows: 


The Comptroller General of the United States is authorized and directed to 
(1) allow credit in the accounts of present and former postmasters and acting 
postmasters for payments made by them, prior to the date of the enactment of 
this act, to mail messengers, postal employees, and other employees of the United 
States employed in post offices contrary to the provisions of sections 1763, 1764, 
and 1765 of the Revised Statutes, as amended (United States Code, title 5, sec- 
tions 58, 69, and 70), section 3850 of the Revised Statutes (United States Code, 
title 39, section 52), and section 226 of the act entitled “An act to codify, revise, 
and amend the penal laws of the United States,” approved March 4, 1909, as 
amended (United States Code, title 18, section 356) ; and (2) pay to such mail 
messengers, postal employees, and such other employees an amount equal to 
the sums refunded by them or deducted from balances due them prior to the 
date of the enactment of this act, under the laws referred to in subdivision (1) 
of this section. 


Section 3850, Revised Statutes, provides as follows: 


No postmaster, assistant postmaster, or clerk employed in any post office 
shall be a contractor or concerned in any contract for carrying the mail. 


The act of June 3, 1924, 43 Stat. 356, provides as follows: 


in the discretion of the Postmaster General, postmasters, aSssist- 
ant postmasters, and clerks at post offices of the third class, * * * may 
enter into contracts for the performance of mail messenger service * * 

Provided further, That the total amount payable under such contract to any 


postmaster, assistant postmaster, or clerk shall not exceed $300 in any one 
year. * 


The legal question presented is whether the instant claim may be 
paid in view of the fact that no mention was made in the relief ‘act of 
1929, above quoted, of the act of June 3, 1924, swpra, which was vio- 
lated by the employment of claimant as a postal clerk and as a mail 
messenger, payment being made for the latter service in excess of 
$300 during the year. 

The act of June 3, 1924, supra, is an exception to the prohibition 
contained in section 3850, Revised Statutes, to the extent of mail 
messenger contracts in an amount not in excess of $300 in any one 
year. Any mail messenger contract entered into at a rate in excess 
of $300 in any one year, while a violation of the act of June 3, 1924, 
supra, not mentioned in the relief act of 1929, also would be a viola- 
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tion of section 3850, Revised Statutes, which is mentioned in the 
relief act of 1929. In other words, section 3850, Revised Statutes, is 
broader than, and includes the restrictions of, the later act of 1924. 
As there has been a violation of section 3850, Revised Statutes, the 
claim falls within the purview of the relief act and the amount 
thereof will be allowed the claimant. 

There is certified due claimant the sum of $291.31. 


(A-26662) 
COMPENSATION—HOLIDAYS—NAVY-YARD EMPLOYEES 


While Inauguration Day is a legal holiday in the District of Columbia, it is 
not a holiday to which navy yard employees are entitled with pay in addi- 
tion to their 30 days’ leave of absence with pay under the provisions of 
the act of August 29, 1916, 39 Stat. 617, in view of which it was legal and 
proper for the Secretary of the Navy to excuse the employees on Inaugu- 
ration Day, 1929, and to require the time to be charged to leave with pay 
if accrued and due, otherwise to leave without pay. 

Comptroller General McCarl to the Secretary of the Navy, April 23, 1929: 

There has been transmitted to this office by your direction a pro- 
test of a committee of employees, representing the clerical, drafting, 
inspection, and messenger forces at the Washington Navy Yard, 
against the action of the Secretary of the Navy, by his order of 

March 2, 1929, in excusing such employees from work on Inaugu- 

ration Day, March 4, 1929, and requiring the time to be charged to 

leave with pay if accrued and due, otherwise to leave without pay. 

The order of the Secretary of the Navy of March 2, 1929, was as 
follows: 


1. Inauguration Day, March 4, 1929, being a legal holiday in the District of 
Columbia under the provisions of reference, all civilian employees of the Naval 
Establishment in the District of Columbia shall be excused from duty on that 
day, except those who may for special public reasons be excepted from the 
provisions of this order, or those whose absence from duty would be incon- 
sistent with the provisions of existing law. - 

2. The time of employees excused under the provisions of this order shall 
be charged to leave with pay if accrued and due, otherwise to leave without pay. 


There would appear to be no doubt that the employees here in 


cone are “civilian employees of the Naval Establishment in the 
istrict of Columbia” and, therefore, within the purview of the 


order, and they have been considered as per diem employees under 
statutes heretofore enacted with respect to holiday pay and leave 
of absence with pay. See schedule of wages for civil employees 
under the Naval Establishment. 

While Inauguration Day is a legal holiday in the District of 
Columbia, act of June 18, 1888, 25 Stat. 185, as amended by the act of 
June 30, 1902, 32 Stat. 543, it is not one of the holidays which have 
been specifically granted with pay to navy yard per diem employees 
by statute. See acts of January 6, 1885, 23 Stat. 516, February 23, 
1887, 24 Stat. 644, and June 28, 1894, 28 Stat. 96. 








































DECISIONS OF THE COMPTROLLER GENERAL 559 


The act of August 29, 1916, 39 Stat. 617, provides as follows: 


* * * each and every employee of the navy yards, gun factories, naval 
stations, and arsenals of the United States Government is hereby granted 
thirty days’ leave of absence each year, without forfeiture of pay during such 
leave: Provided further, That it shall be lawful to allow pro rata leave only 
to those serving twelve consecutive months or more: And provided further, 
That in all cases the heads of divisions shall have discretion as to the time 
when the leave can best be allowed: And provided further, That not more than 
thirty days’ leave with pay shall be allowed any such employee in one year: 
Provided further, That this provision shall not be construed to deprive 
employees of any such sick leave or legal holidays to which they may now be 
entitled under existing law. 


The practical question involved is whether the Secretary of the 
Navy was thus authorized by his compulsory order to require the 
employees to take a day’s leave of absence on a day that was a legal 
holiday in the District of Columbia. The phrase in the 1916 statute 
“legal holidays to which they may now be entitled under existing 
law,” refers to those holidays specifically granted navy yard 
employees with pay by the acts of 1885 and 1894, supra. Inaugura- 
tion Day is not included as a holiday to which navy yard employees are 
entitled with pay in addition to their 30 days’ leave with pay. 
Therefore, in so far as navy yard per diem employees are concerned, 
Inauguration Day would be in practically. the same status as any 
other day during the year with respect to the granting of leave. 

There would appear to be no question as to the authority of the 
Secretary of the Navy to require the taking of compulsory leave by 
navy yard employees on any day of the year except legal holidays 
to which the employees are entitled with pay by law. While such 
compulsory leave is usually required in the public interests because 
of lack of work or other public necessity it may be resorted to, also, 
for-the purpose of closing a navy yard in order to observe a holiday 
or public celebration, etc. Pay for Inauguration Day would not have 
accrued for navy yard employees in a per diem statue unless work 
was actually performed or leave of absence with pay granted. 11 
Comp. Dec. 97; 42 Ct. Cls. 191, 212. Under existing law, it was legal 
and proper for the Secretary of the Navy to excuse the employees on 
Inauguration Day and to require the time to be charged to leave with 
pay if accrued and due, otherwise to leave without pay. 


(A-26688) 
VEHICLES—SEIZURE UNDER CUSTOMS LAWS—LIENS 


Upon the seizure and forfeiture of an automobile under the customs laws the 
lien of a claimant under a conditional sales agreement for the unpaid 
purchase price may be recognized if asserted within the time and in the 
manner specified in the customs laws and allowed by the court and, if the 
vehicle is retained for use in the Customs Service, such lien may be paid 
from the customs appropriation in accordance with the act of March 8, 
1925 (43 Stat. 1116). If the Hen is not allowed by the court it may not be 
paid from the customs appropriation, 
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Comptroller General McCarl to the Secretary of the Treasury, April 24, 1929: 
There has been received your letter of March 27, 1929, as follows: 


Under an act approved March 8, 1925 (43 Stat. 1116), entitled “An act 
relating to the use or disposal of vessels or vehicles forfeited to the United 
States for violation of the customs laws or the national prohibition act, and 
for other purposes” it is provided that the appropriations available for defray- 
ing the expenses of collecting revenue from customs or for enforcement of the 
national prohibition act shall be available for the payment of expenses of main- 
tenance, repair and operation of vessels and vehicles allotted for the use of 
the customs and prohibition services, and it is further provided that said 
appropriations shall be available for the payment of the amount of any lien 
allowed by the court if seizure is made under any section of law under which 
liens are recognized. 

Your opinion is solicited on the question as to whether or not this provision 
of law authorizes the payment from the customs appropriation of a lien held 
by a claimant on an automobile under a conditional sales agreement when 
said automobile is seized and forfeited under the customs revenue laws. 


Sections 607 to 613, inclusive, of the tariff act of September 21, 
1922, 42 Stat. 985, 986, provide for the seizure, forfeiture, and sale of 
vehicles and other property involved in violations of the customs laws 
and for the rights of claimants if asserted within the time specified 
in the act. It is presumed that your submission relates only to auto- 
mobiles which after forfeiture are not sold but are retained for use 
in the Customs Service. Under such circumstances, a bona fide claim 
for the unpaid purchase price due under a conditional sales agreement 
would constitute a lien within the meaning of the act of March 3, 
1925, and if asserted within the time and in the manner required by 
the customs laws, and allowed by the court, it properly may be paid 
from the appropriation for the expenses of the Customs Service. If 
claim by the conditional sales lienor is not “allowed by the court” 
the provisions of the act of March 3, 1925, are not applicable and the 
unpaid portion of the purchase price may not be paid from th: 
customs appropriation. Refunds under section 613 of the tariff act 
of 1922 are payable only from the proceeds of the sale. See in this 
connection 4 Comp. Gen. 129; A-25316, February 19, 1929; and Jn 
re C. I. T. Corporation, 28 Fed. Rep. (2d), 50. 


(A-6311) 


SUBSISTENCE—IN KIND 


Where an employee traveling on a per diem in lieu of subsistence basis is 
furnished free of charge partial subsistence in kind for one day (less than 
three meals and lodging), he may be paid the remainder of his per diem 
for that day after deducting one-fifth of the per diem for each meal or for 
lodging so furnished in accordance with par. 47(a) of the Standardized 
Government Travel Regulations. 

Where an employee in a travel status is furnished full subsistence in kind for 

a whole day (three meals and lodging), he is for that day entitled to 

reimbursement only for other permissible items of subsistence on an 

actual expense basis in accordance with par. 47 of the Standardized 

Government Travel Regulations, it being immaterial whether he is other- 

wise on a per diem or actual expense basis. 
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Decision by Comptroller General McCarl, April 26, 1929: 

There has been presented for consideration by this office the ques- 
tion of when paragraphs 47 and 47a of the Standardized Government 
Travel Regulations, as revised, effective March 1, 1929, are respec- 
tively applicable. These regulations provide: 


47. On vessels—On vessels where the price of passage includes meals, or 
at points where subsistence in kind is furnished by the Government, only actual 
expenditures for other subsistence expenses, as authorized herein, will be al- 
lowed, except when per diem in lieu of subsistence while on shipboard is 
specifically authorized. (Gratuities to Government employees will not be 
allowed.) 

(a) Furnished by Government agency without charge-——When an employee 
who is allowed a per diem in lieu of subsistence is furnished meals and (or) 
lodging by a Government agency without charge, a deduction of one-fifth of the 
per diem rate for each night’s lodging, and one-fifth for each meal so furnished 
will be made from the authorized per diem rate. 


It will be noted that paragraph 47 provides that “* * * at 
points where subsistence in kind is furnished by the Government ” 
only actual expenses for other subsistence will be allowed—with a 
certain exception not here involved—while paragraph 47a provides 
for a deduction of one-fifth of the per diem allowance for each meal 
or lodging furnished by the Government free of charge. This sug- 
gests a conflict in that the latter permits an employee to claim the 
remaining fractional per diem after deducting one-fifth for each meal 
or lodging furnished free of charge by the Government, whereas the 
first provision restricts the traveler to actual expenses when sub- 
sistence in kind is furnished. While the furnishing of a meal or a 
night’s lodging is undoubtedly subsistence in kind, it would appear 
from a consideration of the two provisions together that section 47a 
was intended to apply to days upon which an employee, otherwise 
on a per diem basis, is furnished partial subsistence in kind; that is, 
less than three meals and one night’s lodging. If full subsistence, 
that is, three meals and one night’s lodging, is furnished in kind 
upon any one day, the employee is for that day restricted to reim- 
bursement of amounts actually expended for other subsistence items, 
no per diem being payable, it being immaterial in such a case whether 
the employee is on an actual expense or a per diem basis. Application 
of the two provisions will be made accordingly. 


(A-26790) 


CONTRACTS—LIQUIDATED DAMAGES—DELAYS NOT RESULTING 
FROM EXCEPTED CAUSES 


Where a contract provides for the deduction of liquidated damages “in case of 
failure on the part of the contractor to complete any delivery” under the 
contract and there is a delay in delivery, not resulting from the excepted 
causes stated therein, the contractor is chargeable with liquidated damages 
for such delay. 
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Comptroller General McCarl to the president of the Board ef Commissioners 
of the District of Columbia, April 26, 1929: 


There has been received your letter of April 9, 1929, transmitting 
a report of the same date from the auditor of the District of Colum- 
bia concerning questions of deduction of liquidated damages under 
contract DCF-9798, dated August 10, 1928, with Thomas J. McCor- 
mick Paper Corporation for the delivery of certain paper for use of 
the public schools of the District of Columbia. You request decision 
as to whether there may be approved a suggestion that the contractor 
be paid the sum of $2,700 deducted as liquidated damages because 
of delays in delivery. 

The contract was for furnishing and delivering, all charges pre- 
paid, under Item 3—A, 120,000 reams of unruled paper, 6 by 9 inches, 
put up in packages of 500 sheets each, at $0.074 per ream, and 1,000 
reams of unruled paper, 18 by 24 inches, put up in packages of 500 
sheets each, at $0.592 per ream. The contract provided with respect 
to delivery that— 


Delivery.—Delivery of all paper covered by the following schedule to be 
made at and within the doors of the public school warehouse, 429 O Street, 
Northwest, Washington, D. C., all charges prepaid. 

Delivery of paper covered by the following schedule to be completed as 
follows: 

One-half of the full quantity called for under item numbered 3A to be 
delivered on August 1, 1928. 

One-half of the full quantity called for under item numbered 3B to be 
delivered on September 1, 1928. 

One-half of the full quantity called’ for under each item to be delivered on 
November 15, 1928. 


All bidders were advised in the advertisement that “ If bidder can 
complete the one-half quantity deliveries in less time he must so state 
in his proposal, or if bidder can not complete the one-half quantity 
deliveries within the time specified a bid is requested even if time 
must be exceeded.” 

The contract stipulated that: 


Overtime and delay.—Time shall be considered as an essential feature of 
this contract; and in case of failure on the part of the contractor to complete 
any delivery under this contract within the time specified and agreed upon, 
the District of Columbia will be damaged thereby and the amount of said 
damuges, being difficult if not impossible of definite ascertainment and proof, 
it is hereby agreed that the amount of such damages shall be estimated, agreed 
upon, liquidated, and fixed in advance; and they are hereby agreed upon, liqui- 
dated, and fixed at the amount of twenty-five ($25.00) for each and every day 
the contractor shall delay in the completion of any delivery under this contract, 
and contractor hereby agrees to pay to the District of Columbia as liquidated 
damages, and not by way of penalty, the sum of twenty-five ($25.00) for each 
and every day the contractor shall delay in any delivery under this contract, 
which shall be deducted from any payment due or to become due the con- 
tractor: Provided, however, That no liquidated damages shall be made for 
such period, after the date of any delivery under this contract, as, in the 
judgment of said commissioners shall equal the time which shall have been 
lost through any cause for which the District of Columbia is responsible, 
either in the beginning or prosecution of the work, or in the performance of 
extra work ordered by the purchasing officer, D. C., or on account of unusual 
freshets, ice, unusual rainfall, or other abnormal force or violence of the 





DECISIONS OF THE COMPTROLLER GENERAL 563 


elements, by strikes, epidemics, local or State quarantine restrictions, freight 
embargoes and similar conditions, which prevent the delivery of materials 
which have been ordered in due time for this work, or other unforeseeable 
cause or delay arising through no fault of the contractor, and which actually 
prevented such contractor from commencing or completing the work or deliv- 
ering the material within the period required for any delivery under this 
contract. Under no conditions will liquidated damages be waived except for 
the reasons stated above, and the contractor shall notify the purchasing officer, 
D. C., in writing, of any event that would lead to a claim of waiver of liqui- 
dated damages at the time the event occurs. The findings of the said Com- 
missioners shall be accepted by the parties hereto as final; but any allowance 
of time and remissions of charges shall in no other manner affect the right 
or obligations of the parties under this contract. 


The paper which should have been delivered under the terms of 
the contract on August 1, 1928, was not fully delivered until Novem- 
ber 8, 1928, partial deliveries being made of 19,200 reams on August 
20, 10,272 reams on August 24, 19,696 reams on September 19, and 
10,832 reams on November 8, 1928. The paper which should have 
been delivered not later than November 15, 1928, was delivered on 
November 24, 1928. By audit No. 142147 there was deducted $2,475 
liquidated damages for the delay in delivery of the paper which 
should have been delivered on August 1, 1928, and there was also 
deducted $225 as liquidated damages at the stipulated rate for the 
delay in delivery of the paper which should have been delivered on 
or before November 15, 1928. No question has been raised as to 
the accuracy of the computation of liquidated damages, but it is 
contended in letter dated January 14, 1929, of the contractor, that: 


During our time in the school supply business we have executed a great 
many contracts for schools, and as you undoubtedly know, most of these con- 
tracts come in during the summer months. Practically every school manu- 
facturer is taxed beyond his capacity to get out orders, and in consequence, 
they start shipments of the material as soon as the material is off the machines, 
to give the schools paper to start the term on. Never in our experience have 
we been taxed for poor delivery nor would we accept an order during the 
summer months were we aware of any penalty. We solicited these orders last 
year to keep our machines full and the price was very low. 


The contract, in plain and unambiguous terms, required the con- 
tractor to submit in writing a notification of “ any event that would 
lead to a claim of waiver of liquidated damages at the time the event 
occurs.” Obviously, a statement in writing on January 14 and 18, 
1929, when deliveries were to be made on August 1 and November 
15, 1928, does not comply with the terms of the contract. See Plum- 
ley v. United States, 226 U. S. 545; 5 Comp. Gen. 363. Furthermore, 
the contract, in equally plain and unambiguous terms, provided that 
“under no conditions will liquidated damages be waived except for 
the reasons stated ”; that is, because delivery was prevented by the 
District of Columbia “ or on account of unusual freshets, ice, unusual 
rainfall, or other abnormal force or violence of the elements, by 
strikes, epidemics, local or State quarantine restrictions, freight 
embargoes, and similar conditions.” See Carnegie Steel Company v. 
United States, 240 U.S. 156. 
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The reason given by the contractor for the delay is, in substance, 
that its plant was taxed beyond its capacity to get out the order. 
The advertisement notified all prospective bidders when the deliv- 
eries would be required and informed them that time was an essential 
element of the contract. Attention is invited to report dated January 
21, 1929, of this office to the chairman of the Committee on the 
Judiciary, House of Representatives, published in serial 16, part 3— 
hearing before the Committee on the Judiciary, House of Repre- 
sentatives, Seventieth Congress, second session, pages 136-137, in 
pertinent part as follows: 


A liquidated-damage provision appears in a Government contract when the 
Government’s spending agency has determined in advance that the contract 
must be fulfilled within a fixed and stated period of time, and there has been 
agreed upon (liquidated in advance), by such spending agency and contractor, 
the exact amount of damage—a day, a month, or otherwise—the Government 
will suffer and contractor must pay to the United States in the event of his 
failure to so fulfill within such stipulated period of time. 

Where time is thus made the essence of a contract, with the amount of 
damage for delay liquidated and fixed in advance, it would be to suspect the 
sanity of a financially responsible bidder to imagine for a moment he would 
not, in fixing the amount of his bid, adequately protect himself against possible 
loss through any exigency developing during the work, such as need to hire 
extra or special labor, to pay for rush or special delivery of needed materials, 
etc., to complete his contract on time. 

Thus we may be assured the Government has paid, paid adequately in most 
instances, for the thing it has demanded of the contractor—the right to have 
the contract fulfilled in all respects within the stipulated period of time— 
on or before a fixed and stated date. And the courts have settled for us, 
beyond room for debate, that damage so liquidated and fixed in advance by 
the terms of a contract is payable in the event of failure to fulfill within the 
time fixed regardless of whether any actual damage is sustained. 

The courts have settled for us, too, that no official of the Government is 
empowered to give away or remit a claim due the Government. See Pacific 
Hardware Co. v. United States (49 Ct. Cls. 327, 335), wherein the court said: 

“It is unquestionably true that an official of the Government is not authorized 
to give away or remit a claim due the Government. The rule is grounded 
in a sound public policy and is not to be weakened.” 


The claim here is unlike that considered in decision dated May 10, 
1928 (A-22707), of this office, where the contract provided for de- 
duction of liquidated damages when there was failure “ to complete 
this contract within the time specified and agreed upon.” Said deci- 
sion applies to the item of $225 only, which was deducted for delays 
after November 15, 1928, in completion of deliveries. The contract 
here under consideration provided that “ in case of failure on the part 
of the contractor to complete any delivery under this contract” he 
should be charged with liquidated damages therefor. 

Answering your question specifically, you are advised that, on the 
basis of the facts submitted, liquidated damages accrued because of 
the failure to make delivery in accordance with the terms of the 
contract and that there is no authority for remission thereof, either 
in whole or in part. 
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(A-26960) 


TRAVELING EXPENSES—EXCESS BAGGAGE—GOVERNMENT 
PROPERTY 


When an employee traveling on official business is required by the nature of 
such business to carry with him instruments and other Government property 
in excess of what one porter could ordinarily handle and of such nature 
that it can not be intrusted to transfer companies he may be allowed re- 
imbursement for additional fees to the several porters necessary to handle 
such equipment at stations and hotels, at not exceeding the rates specified 
in paragraph 99 (c) of the Standardized Government Travel Regulations. 


Comptroller General McCarl to the Secretary of Commerce, April 27, 1929: 
There has been received your letter of April 16, 1929, as follows: 


In connection with the work being done by the airways extension superin- 
tendents, civil engineers, etc., in the survey of new airway routes, it is neces- 
sary that these employess while traveling carry considerable Government 
equipment with them in addition to their personal baggage. A great portion of 
the time they are required to carry a parachute, Government flying clothes, 
an aerial camera, surveying instruments, etc., making oftentimes six or seven 
pieces of baggage. The character of much of the equipment is such that it is 
desirable that it be under the control of the traveler at all times and not left 
in the hands of a transfer company. 

Under the present travel regulations, they are allowed not to exceed 15 
cents per piece or a total of 25 cents for hand baggage over one piece. (See 
Standardized Travel Regulations, page 30, paragraph 99c). It has been found 
that these employees are put to considerable personal expense as the allowance 
of 25 cents for handling this quantity of baggage at stations and hotels is not 
sufficient and as the larger portion of this equipment is Government property, 
your decision is requested whether any additional allowance can be made to 
travelers handling this character of equipment. 


Paragraph 99 (c) of the Standardized Government Travel Regu- 
lations, provides: 


Porters, hand baggage, at stations, hotels, or residences not to exceed 15 
cents per piece or total payment of 25 cents. An additional 25 cents will be 
allowed for handling trunk when carried in addition to hand baggage. 


These regulations are drafted in the light of the necessities of the 
ordinary traveler whose hand baggage can be handled by one porter, 
and it is to the service of one porter that the restriction to 25 cents 
total fee is directed. More than that fee can not be allowed unless it 
is shown to have been rendered necessary by official business. Where, 
however, duties to be performed by the traveler are such as require 
him to carry with him instruments or other.Government property of 
such nature that it can not be intrusted to transfer companies and 
of such amount that it, together with his ordinary hand baggage, 
can not be handled by one porter, additional fees may be paid at the 
rate specified in the regulation—that is, 15 cents per piece or not 
exceeding 25 cents per porter. 6 Comp. Gen. 664. The necessity 
for such additional fees must be shown by appropriate explanation 
upon the voucher. 
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(A-26976) 


TRAVELING EXPENSES—TIPS ON STEAMERS—SUBSISTENCE 
VERSUS TRANSPORTATION EXPENSES 


The term “and others’ as used in paragraph 44 of the Standardized Govern- 
ment Travel Regulations, effective March 1, 1929, in describing what shall be 
considered as subsistence includes all other items not specifically set forth 
as items pertaining to transportation, and an officer or employee on board 
a vessel on a per diem in lieu of subsistence basis may not be reimbursed 
for any fees not falling under the items pertaining to and specifically 
named under transportation. 


Comptroller General McCarl to the Secretary of Commerce, April 27, 1929: 
I have your letter of April 13, 1929, as follows: 


In accordance with authority granted under paragraph 45 of the Standard- 
ized Government Travel Regulations, as amended, effective March 1, 1929, the 
employees of the Bureau of Foreign and Domestic Commerce are allowed a per 
diem in lieu of subsistence allowance while traveling on board vessels. In 
this connection, the question has arisen as to which fees are reimbursable to 
the traveler for services rendered while on board ship. (See 1 Comptroller 
General, 342; 3 Comptroller Gencral, 983; 4 Comptroller General, 888; Review 
No. A-5666, dated December 5, 1924.) 

Paragraph 44 of the Standardized Travel Regulations, as amended, defines the 
word “ Subsistence ” as follows: 

“Subsistence expenses will be held to include all charges for meals; lodging; 
personal use of room during daytime; baths; fees to waiters * * * dining- 
room stewards and others on vessels, * * *.” 

Paragraph 8 of the regulations defines the word “ Transportation ” as follows: 

“Transportation includes * * * fees to baggagemen, to hotel, sleeping 
car, and cabin porters or cabin boys for services rendered in connection with 
sleeping accommodations en route or with baggage; and room and library 
stewards on vessels.” 

With reference to the above-mentioned decisions and regulations, it is re- 
quested that the department. be informed as to whether employees traveling 
on per diem in lieu of subsistence on board a vessel would be authorized to 
claim reimbursement for fees to cabin, dining room, bathroom, library, and 
deck stewards, and the amount for which reimbursement can be claimed for 
each fee, or the total amount which can be claimed for all fces for one voyage. 


In reply you are advised that the term “and others” as used in 
paragraph 44 of the Standardized Government Travel Regulations, 
effective March 1, 1929, in describing what shall be considered as 
subsistence includes all other items not specifically set forth as items 
pertaining to transportation. Accordingly, officers and employees 
traveling on per diem can not be reiibursed for any fees not falling 
under items pertaining to transportation. Answering your question 
more specifically, reimbursement may be made for payments to but 
two of the stewards named; that is, cabin and library, and to none of 
the others. ‘The amount that may be paid is set forth in paragraph 
99 of the regulations, 
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(A-26539) 


NATURALIZATION FEES—CLERKS OF UNITED STATES DISTRICT 
COURTS IN ALASKA 


Under the act of June 29, 1906 (34 Stat. 600), authorizing clerks of courts to 
retain one-half of the fees collected by them in naturalization cases, the 
clerks of the United States District Courts in Alaska, being paid their 
compensation on a salary basis at rates fixed by law, are not authorized 
to retain for their own use any part of such fees, and the practice here- 
tofore prevailing of allowing them to retain one-half of such fees will be 
discontinued and said clerks required to account for that portion of the 
fees retained by them the same as other fees collected and used by them 
for the necessary expenses of their office under the provisions of the act 
of June 6, 1900 (31 Stat. 325). 


Comptroller General McCarl to the Attorney General, April 29, 1929: 

Consideration has been given your letter of November 12, 1928, 
with inclosure of an excerpt from the report of an examiner of the 
Department of Justice on the office of the district court of the 
United States for the First District of Alaska, relating in particu- 
lar to the clerk retaining for his own use one-half of the naturaliza- 
tion fees collected by his office. You suggest that the accounts re- 
ferred to by the examiner be reopened and the clerk recharged with 
such items relating to naturalization matters as may, in the opinion 
of this office, warrant such action. 


The act of June 6, 1900, 31 Stat. 325, fixed the salary of clerks 
of the District Courts of Alaska at $3,500 each per annum, and pro- 
vided that: 


Each clerk shall collect all money arising from the fees of his office or on 
any other account authorized by law to be paid to or collected by him, and 
shall report the same and the disposition thereof in detail, under oath, quar- 
terly, or more frequently if required, to the court, the Attorney General, and 
the Secretary of the Treasury, and all public money received by him and his 
deputies for fees or on any other account shall be pa'd out by the clerk on 
the order of the court, duly made and signed by the judge, and any balance 
remaining in his hands after all payments ordered by the court shall haye been 
made shall be by him covered into the Treasury of the United States at such 
times and under such rules and regulations as the Secretary of the Treasury 
may prescribe. The clerk may employ necessary clerical help with the ap- 
proval and at compensation to be fixed by the court to aid him in the expeditious 
discharge of the business of his office. Any person so employed shall be paid 
by the clerk on the order of the court, as other court expenses are paid. 


The salaries of these clerks were increased by the act of February 
27, 1925, 48 Stat. 1029, to $3,800 each, and were further increased 
pursuant to the Welch Act of May 28, 1928, 45 Stat. 776, to $4,000 
each, 

The clerks of United States District Courts in continental United 
States in 1900 were on a fee basis but they were placed on a salary 
basis by the act of February 26, 1919, 40 Stat. 1182, with a provision 
in section 9: 


That the clerk of every district court, except the clerks of the district 
eourts of Alaska, shall account quarterly for all the fees and emoluments 
earned during the quarter last preceding such accounting, except where the per- 
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son requiring the services is relieved by law from prepayment of fees and costs, 
and for all fees and emoluments received within the quarter which have been 
earned prior thereto. Such accounting shall be in writing and shall be made 
to the Attorney General, in such form as he may prescribe, on the first days 
of January, April, July, and October in each year, or within twenty days there- 
after, and shall include all moneys received in connection with the admission 
of attorneys to practice in the court, all that portion retained by the clerk of 
moneys received for services in naturalization proceedings in whatever capacity 
rendered, and all other amounts received for Services in any way connected 
with the clerk's office. * * * Immediately upon receipt of notice from the 
auditor, or within ten days thereafter, the clerk shall deposit to the credit 
of the Treasurer of the United States the amount so stated against him. 


There is clearly an expressed intention in the act last quoted not to 
disturb the procedure provided for and adopted under the act of 
June 6, 1900, supra, in so far as the clerks of the United States 
District Courts in Alaska were authorized to use such part of the 
fees collected by them as may be directed by the court in payment 
of authorized expenses. Under the provisions of said act, they are 
permitted to use a part of the fees in payment of authorized expenses 
of their offices instead of depositing the full amount in the Treasury 
of the United States as is required of clerks of the United States 
District Courts in the United States by the act of 1919, but under 
the act of 1900 there is no authority for a clerk of a United States 
District Court in Alaska to retain for his own use any part of the 
fees collected by his office on account of naturalization cases, or 
otherwise. 

The act of June 29, 1906, 34 Stat. 600, provided that clerks of 
courts exercising jurisdiction in naturalization cases shall charge, 
collect, and account for a fee of $1 for receiving and filing a declara- 
tion of intention and issuing a duplicate thereof and $2 for making, 
filing, and docketing the petition of any alien for admission as a citi- 
zen of the United States, and for the final hearing thereon, and $2 
for entering the final order and the issuance of the certificate of 
citizenship with the provision that: 


The clerk of any court collecting such fees is hereby authorized to retain 
one-half of the fees collected by him in such naturalization proceeding; the re- 
maining one-half of the naturalization fees ig each case collected by such clerks. 
respectively, shall be accounted for in their quarterly accounts, which they are 
hereby required to render the Bureau of Immigration and Naturalization and 
paid over to such bureau within thirty days from the close of each quarter in 
each and every fiscal year, and the moneys so received shall be paid over to 
the disbursing clerk of the Department of Commerce and Labor [now the De- 
partment of Labor], who shall thereupon deposit them in the Treasury of the 
United States, rendering an account therefor quarterly to the Auditor for the 
State and Other Departments [now the General Accounting Office], and the said 
disbursing clerk shall be held responsible under his bond for said fees so 
received. 


In the carrying out of the provisions of this law, it appears that 
in Alaska where the clerks of United States courts were on a 
salary basis, there arose the practice of the clerks retaining for their 
own use one-half of the naturalization fees collected, the same as was 
the practice in continental United States where the compensation of 
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clerks of United States courts was on a fee basis. The language 
used in the portion of the naturalization act of 1906, quoted above, 
provides in specific terms that the clerk of any court collecting such 
fees is authorized to retain one-half of the fees collected by him for 
naturalization proceedings, and, although the enactment is not spe- 
cific in that respect, in so far as clerks of the United States courts 
are concerned, it was evidently intended to be construed as apply- 
ing primarily to clerks whose compensation was on a fee basis. 
That such was the intendment of the law is borne out by the pro- 
visions of the later act of 1919, supra, in which the clerks of United 
States District Courts are required to turn over or deposit all fees 
collected by them, including naturalization fees, after said clerks 
had been placed by the same act on a salary basis instead of receiv- 
ing their compensation on a fee basis as theretofore. In connection 
with clerks of the United States District Courts in Alaska, the law 
of 1906 must be understood and construed as placing that portion 
of naturalization fees retained by them on the same footing as other 
fees collected by them. That is to say, they could use such portion 
of the fees retained by them, along with other fees collected by 
them, for payment of necessary expenses of their offices as authorized 
by order of the court as provided by the act of 1900, supra, but there 
appears to have been no authority for them to retain for their own 
use any part of such fees. To hold otherwise would allow clerks 
of the United States District Courts in Alaska to supplement and 
increase their salaries in excess of the rates otherwise fixed by law 
contrary to the provisions of section 1765, Revised Statutes, prohib- 
iting payment of extra compensation to employees of the Govern- 
ment service whose salaries have been fixed by statute unless 
otherwise specifically provided by law. 

Accordingly, in view of the foregoing, I have to advise that the 
clerks of the United States District Courts in Alaska are not entitled 
to retain for their own use any part of the naturalization fees 
collected by them, and that, hereafter, the practice adopted by 
them of retaining for their own use one-half of such fee should be 
discontinued. . 

With respect to the matter of reopening settled accounts and re- 
charging to such clerks the amounts heretofore retained by them, I 
have to advise that since the practice has continued for a number of 
years with the apparent sanction of your department and of the ac- 
counting officers, such reopening and recharging is not deemed neces- 
sary and proper at this time, particularly since the collecting officers 
appear to have acted in good faith in the matter and there being room 
for reasonable doubt as to the correct construction, in so far as they 
are concerned, of the statutes of 1906 and 1919, cited and quoted, 
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supra. Therefore, in the absence of any further recommendation 
from you in the matter, no action in that respect will be taken by 
this office with respect to accounts heretofore settled. 


(A-25513) 


TRAVELING EXPENSES—MEDICAL TREATMENT—EMPLOYEES IN- 
JURED COINCIDENT WITH TERMINATION OF TRAVEL STATUS 


An employee who is injured coincident with the termination of his official duty 
in a travel status may be reimbursed from the administrative appropriation 
available for traveling expenses for the expense incurred in returning to 
his headquarters, even though the trip is delayed due to the injury, in an 
amount not to exceed the amount that should have been incurred if the 
employee had returned uninjured immediately after the completion of his 
official duties by the shortest usually traveled route. 6 Comp. Gen. 278 
distinguished. 


Comptroller General McCarl to the chairman of the United States Employees’ 
Compensation Commission, April 30, 1929: 


Consideration has been given to your letter of April 10, 1929 (file 
240750), as follows: 


The commission has received the inclosed letter and expense accounts from 
the Bureau of Entomology, Department of Agriculture, regarding the case of 
Perry A. Glick, assistant entomologist. Reports submitted to the commission 
show that Mr. Glick was injured in the performance of duty September 17th, 
1928, in an airplane accident at Tlahualilo, Durango, Mexico. He was given 
treatment at a ranch hospital near the place where the accident occurred and 
then removed to Torreon, Mexico, where after an examination he was ordered 
September 30th by the Official Superior to return to his official station, Tallulah, 
Louisiana to await instructions from this commission as to further treatment. 
After arriving at Tallulah, his Official Superior ordered him transferred to the 
U. 8. Marine Hospital at New Orleans, La., for treatinent as a beneficiary of 
this commission. The reports of injury were received by the commission 
October 28th, having been delayed through the Official Superior not being in 
possession of the necessary forms while in Mexico. 

The question presented is whether Mr. Glick’s traveling expenses in returning 
to his official station should be paid by the Department of Agriculture or by 
this commission. The Audit Division of your office in the preaudit of the 
account submitted by the Department of Agriculture, held that since Mr. Glick 
was not in a duty status, his expenses were not payable by that department but 
were for consideration by this commission. If this commission had been 
advised promptly of the necessity of transporting the employee from Mexico to 
the United States for necessary treatment of his injury, it would have ordered 
him to proceed to El Paso, Texas, the nearest point where a Government 
hospital is located where all necessary treatment could have been furnished at 
the William Beaumont General Hospital. It appears, however, that he returned 
to his official station at Tallulah, which he was authorized to do under the 
travel authorization, his official work having ended the day of the accident, 
and his return would have thus been made in any event, regardless of the 
injury. The commission is of the opinion that the expense of travel in return- 
ing to official stat on is properly payable by the Department of Agriculture 
under the terms of the travel order, and travel from Tallulah to New Orleans 
to obtain necessary treatment is properly payable by this commission under 
provisions of section 9 of the compensation act, the commission having deter- 
mined that treatment at the Marine Hospital at New Orleans, was necessary on 
account of the injury received. When payment is made under provisions of 
section 9 per diem in lieu of subsistence is not allowed but such actual expenses 
as are considered necessary and reasonable incidental to the procuring of 
treatment. 

Please advise, with the return of inclosures, whether the expense of travel 
from Tlahualilo, Mexico, to Tallulah, La. is properly payable by the Depart- 
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ment of Agriculture or by this commission from the employees’ compensation 
fund. 


The facts presented to this office in connection with the preaudit 
of the vouchers submitted by Perry A. Glick for traveling expenses 
subsequent to his injury and for return to his official station, dis- 
closed that he was injured while in an official travel status and was 
immediately placed on sick leave, which was followed by annual leave 
and leave without pay, and that the per diem in lieu of subsistence 
accrued, and cost of return transportation to his official station was 
incurred, during the period of such leave. Under the rule that items 
of traveling expense incurred by an employee subsequent to being 
placed in a leave-of-absence status necessitated by the injury of the 
employee are considered personal expense and not payable from Gov- 
ernment funds, that portion of the claim submitted by Mr. Glick for 
all items representing expenditures subsequent to the date of his 
injury was disallowed. 6 Comp. Gen. 278. 

There was no evidence then submitted with the record, as now ap- 
pears in the administrative report to you under date of March 28, 
1929, that this employee’s duties had been completed at the time of 
the accident and that in accordance with his orders he was to return 
to his headquarters immediately. In view of this additional evidence 
it would appear that the travel to Tallulah was not because of the 
injury but was incident to the performance of official duty. ‘The 
case is distinguishable from that considered in the above-cited deci- 
sion. Consequently, the Department of Agriculture appropriation, 
available for this employee’s traveling expenses, is chargeable with 
the expenses incurred on the return trip, not to exceed the amount 
that should have been incurred if the employee had returned unin- 
jured immediately after completion of the duty, by the shortest 
usually traveled route. 

Any excess expenditure incident to the return and treatment en 
route is for consideration by the Employees’ Compensation Commis- 
sion under the provisions of section 9 of the employees’ compensation 
act, as amended by the act of June 26, 1926, 44 Stat. 772. The 
question submitted is answered accordingly. 


(A-26902) 


MEDICAL TREATMENT—DISHONORABLY DISCHARGED RETIRED 
ENLISTED MEN 


A veteran of the Spanish-American War who was later retired and dishonor- 
ably discharged from the retired list of the Army during the World War 
is not entitled to medical and hospital treatment under the provisions of see- 
tion 202 (10), World War veterans’ act, as amended by the act of July 2, 
1926, 44 Stat. 796. 
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Comptroller General MeCarl to the Director, United States Veterans’ Bureau, 
April 30, 1929: 


Consideration has been given to your letter of April 16, 1929, as 
follows: 


I have the honor to request your decision in the case of Wilhelm Haut, 
formerly private, Troop “I,” 8th U. 8. Cav., which is now pending before the 
bureau for determination. The facts in the case may be stated as follows: 

Wilhelm Haut enlisted May 17, 1898, as a member of Troop “I,” 8th U. 8. 
Cav., and was honorably discharged May 16, 1899. He reenlisted April 30, 1912; 
was discharged January 24, 1915; reenlisted January 25, 1915, and retired April 
80, 1915, a cook, Hospital Corps; was dishonorably discharged September 4, 
1918 by general court martial, he having been found guilty of making disloyal 
statements against the United States while in retired status. He has re- 
quested hospitalization under the provisions of section 202 (10) of the World 
War veterans’ act, as amended, as an honorably discharged veteran of the 
Spanish-American War and the question has arisen as to whether in view of 
the fact that he was dishonorably discharged during the World War, he is 
barred from receiving the benefits of hospitalization under section 202 (10) 
of the World War veterans’ act, as amended, which provides: 

“That all hospital facilities under the contro! and jurisdiction of the bureau 
shall be available for every honorably discharged veteran of the Spanish- 
American War, the Philippine insurrection, the Boxer rebellion, or the World 
War suffering from neuropsychiatric or tubercular ailments and diseases, 
paralysis agitans, encephalitis lethargica, or amoebic dysentery, or the loss of 
sight of both eyes, regardless whether much ailments or diseases are due to 
military service or otherwise, including traveling expenses as granted to those 
receiving compensation and hospitalization under this act. The director is 
further authorized, so far as he shall find that existing Government facilities 
permit, to furnish hospitalization and necessary traveling expenses incident 
to hospitalization to veterans of any war, military occupation, or military 
expedition, including those women who served as Army nurses under contracts 
between April 21, 1898, and February 2, 1901, not dishonorably discharged, 
without regard to the nature or origin of their disabilities: * * *” 

In your decision of September 13, 1928 (A-23965), it was held: 

“Where the last discharge from a war service enlistment was dishonorable 
and there is nothing of record to indicate any administrative action condoning 
the offense for which dishonorable discharge was made and the veteran is not 
receiving any benefits under the World War Veterans’ Act on the basis of 
his prior enlistment, reimbursement for burial expenses is not authorized 
* * * Also, as medical and hospital treatment furnished under section 202 
(10) of the statute, as amended by the act of July 2, 1926, 44 Stat. 796, is au- 
thorized only for ‘honorably discharged’ veterans of the specified wars suffer- 
ing from the specified diseases, or for ‘veterans of any war * * * not dis- 
honorably discharged,’ the same answer applies to (b) under question 2.” 

It has been contended that inasmuch as the claimant in this case was not in 
the active service during any war subsequent to the Spanish-American War, 
the discharge issued during the World War, while on the retired list, is not a 
dishonorable discharge from a subsequent war service enlistment and therefore 
this dishonorable discharge does not affect his rights under section 202 (10). 


At the time the applicant for hospital treatment was dishonorably 
discharged from the retired list of the Army, there was in force the 
act of June 3, 1916, 39 Stat. 166, specifically including within the 
organization of the Regular Army of the United States “ the officers 
and enlisted men on the retired list.” See, also, act of June 4, 1920, 
41 Stat. 759. Accordingly, retired enlisted men of the Army are 
subject to the same punishment for violation of law, including the 
Articles of War, as enlisted men on active duty, and there should 
attach the same restrictions, limitations, and disadvantages. Indeed, 
it would be most unreasonable to deny the benefits of burial expenses 
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and hospital treatment to veterans dishonorably discharged while on 
active duty and grant such benefits to those who had been dishonor- 
ably discharged after receiving the benefits of retirement for a num- 
ber of years. Rather should the converse be true if any distinction 
were to be made. The phrase in the controlling statute “ dishonor- 
ebly discharged ” is not limited to those on active duty, and while 
the principle announced in the prior decision had particular refer- 
ence to such a veteran, there is every reason for applying the same 
principle to enlisted men on the retired list, and there may not be 
recognized the distinction suggested in the closing paragraph of 
your submission. 

You are advised, therefore, that Wilhelm Haut is not entitled to 
medical and hospital treatment under the provisions of the World 
War Veterans’ Act. 


(A-26306) 


RENTAL AND SUBSISTENCE ALLOWANCES—DEPENDENTS—STEP- 
CHILD OF NAVAL OFFICER 


The rule that relationship by affinity terminates with the dissolution of the 
marriage which created it is applicable in the case of an officer of the Navy 
claiming increased rental and subsistence allowances under sections 5 and 
6 of the act of June 10, 1922, 42 Stat. 628, for a stepchild under section 4 of 
said act, and the act of February 21, 1929, 45 Stat. 1254, 


Comptroller General McCarl to Capt. E. D. Ryan, United States Navy, May 1, 

1929: 

There has been received your request for decision whether you are 
authorized to pay on voucher inclosed therewith Chief Radio Electri- 
cian O. E. Williams, United States Navy, rental and subsistence al- 
lowances as with dependents (child). The child is described as a 
stepson, Albert Gaston Chauve, 11 Rue Boyer, Bordeaux, France, 
who is stated to be the child of Mrs. Williams by a former marriage. 
Whether the officer is divorced from “ Mrs. Williams ” or she is de- 
ceased is not stated. 

The term “stepson” defines a degree of relationship by affinity 
which arises between a man and a son of his wife by a former mar- 
riage by reason of the marriage of the man and the boy’s mother. 

In relation to the obligation of a husband to maintain the children 
of his wife by a former marriage it is said in 1 Blackstone Comm. 448, 
449, that: 

* * * By the interpretation which the courts of law have made upon these 
statutes, if a mother or grandmother marries again, and was before such second 
marriage of sufficient ability to keep the child, the husband shall be charged to 
maintain it; for this, being a debt of hers when single, shall like others extend 


to charge the husband. But at her death, the relat.on being dissolved, the 
husband is under no further obligation, 
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In the United States relationship by affinity is generally held to 
terminate with the dissolution of the marriage which created it, 
2 ©. J. 379; hence a person is not incapacitated to contract a marriage 
with a blood relative of his deceased or divorced wife. See 38 C. J. 
1293. The rule that relationship by affinity terminates with the 
dissolution of the marriage which created it has been so applied as 
to recognize as valid marriages between a man and the daughter of 
his deceased wife by a former marriage. See Back v. Back, 148 
Towa 223, L. R. A., 1916, C 752. 

The space provided in the voucher for statement of the sum con- 
tributed to the support of a claimed dependent for the current period 
for which allowances are claimed is left blank. However, the fact 
that the officer does or does not support the child of his deceased wife 
by a former marriage would only tend to establish that he was in 
loco parentis to the child, not that it was his stepchild. 

The act of June 10, 1922, 42 Stat. 627, does not authorize in- 
creased subsistence and rental allowances to an officer because of 
the fact that he is in loco parentis to a child not his own. Such 
allowances are authorized to an officer with dependents, and the term 
dependents is defined by section 4 of the act to include lawful wife, 
child, and a mother in fact dependent upon him for her chief sup- 
port. The act of February 21, 1929, 45 Stat. 1254, defines the terms 
“child ” and “ children” as used in section 12 of the act of May 18, 
1920, 41 Stat. 604, section 4 of the act of June 10, 1922, and in section 
12 of the act of June 10, 1922, as amended by the act of June 1, 
1926, 44 Stat. 680, to include legitimate children, stepchildren, and 
adopted children when such are in fact dependent upon the person 
claiming dependency allowance. 

Upon the assumption that the wife of the officer is deceased or 
divorced, it is necessary to conclude that Chief Radio Electrician 
O. E. Williams does not have a stepson within contemplation of the 
law. 


You are not authorized to pay the officer increased allowances as an 
officer with dependents (child). 










(A-26709) 


NAVY-YARD EMPLOYEES—LENGTH OF WORK DAY 


It was within the jurisdiction and authority of the Secretary of the Navy, in 
issuing the schedule of wages of employees in navy yards and naval stations 
for the calendar year 1929, to increase the hours of labor of certain super- 


visory employees from seven to eight hours per day without additional com-- 


pensation and such action may not be considered as a breach of existing 
contracts of employment, 
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Decision by Comptroller General McCarl, May 1, 1929: 

By indorsement of the Judge Advocate General of the Navy, by 
direction of the Secretary of the Navy, there has been forwarded to 
this office for consideration and settlement the claim of six engineers 
and one inspector at the navy yard, Norfolk, Va., for additional com- 
pensation for one hour a day from January 1, 1929. 

Effective January 1, 1929, the schedule of wages for civil employees 
under the Naval Establishment for the calendar year 1929, increased 
the hours of labor of these claimants from seven to eight hours. See 
the difference in the terms of Note 4 as appearing in the schedules 
for 1928 and 1929, entitled “ Hours of labor.” Under date of Feb- 
ruary 5, 1929, the former Secretary of the Navy made the following 
explanation of the change in the hours of labor for these employees: 


2. A limited number of employees who formerly worked seven hours per 
duy are, under paragraph 4 of the schedule of wages for the calendar year 
1929, required to work eight hours per day. There are certain positions in the 
office group of employees whose work is so intimately connected with the 8-hour 
per day employees of the mechanical forces at the Navy’s industrial pants 
that it is necessary to also require these certain employees of the oflice group 
to work eight hours. This has been recognized.to a certain extent in the past, 
and the provisions of the hours-of-work paragraph in the above-mentioned sched- 
ule of wages has been enlarged to better meet the conditions stated above. 

3. Formerly, when data were collected by wage boards on office employees, 
any firm which employed its help more than eight hours gave the hours of work 
and the wage per hour, which wage rate was multiplied by the number of hours 
worked and divided by eight. In other words, such wages were reduced to 
an 8-hour basis, which was the daily base pay of the classified or office force 
in the field. The Navy's employees have been paid for eight hours’ work per 
day although only required to work seven hours therefor. 


The claimants are basing their claim on two considerations, quot- 
ing from their letter of January 29, 1929: 


(a) We were under contract to serve seven hours per day and to receive 
commensurate additional pay for additional service. 

(b) The requirements of the reclassification act of 1923, with the amendment 
thereto, justify the claim. 


The annual schedule of wages for civil employees in the Naval 
Establishment is promulgated under authority contained in the act 
of July 16, 1862, 12 Stat. 587, the act of March 3, 1909, 35 Stat. 754, 
and pursuant to the general administrative authority vested in the 
Secretary of the Navy to fix the compensation rates of employees 
under the Navy Department within available appropriations. See 
7 Comp. Gen. 829. In decision of September 9, 1924, A-3285, ad- 
dressed to the Secretary of the Navy, it was stated: 

The matter of wages in navy yards and districts is, under the act of July 
16, 1862, 12 Stat. 587, one of regulations and not a matter of agreement be- 


tween the individual laborers and the Navy officers in charge of the navy yards 
or districts. * * * 


The same would be true as to any class of navy yard employees 
whose compensation rates are fixed annually by said schedule. There 
would be no question of breach of contract by increasing the hours 
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of labor for navy yard employees at the beginning of a calendar year. 
In the absence of a Federal statute limiting the number of hours 
employees are required to work per day, it is within the authority 
of the head of an executive department to fix the number of hours 
that will constitute a day’s work. 

The generally accepted length of a working day for a majority of 
navy-yard employees is eight hours. See generally section 3788, 
Revised Statutes, and joint resolution of February 25, 1899, 30 Stat. 
1389, and 6 Comp. Dec. 180; 24 id. 443; and 2 Comp. Gen. 109, 111, 
the last-cited decision containing the following statement: 

The compensation of all employees at ordnance establishments having been 
fixed by the schedules of wages prescribed above, pursuant to the broad author- 
ity vested in the heads of departments in such matters, it must be held that 
their compensation is fixed by regulations within the meaning of section 1765, 


Revised Statutes, prohibiting the payment of additional pay, extra allowance, or 
compensation, in any form whatever, unless explicitly authorized by law. 


There exists no limitation on the maximum number of hours the 
Secretary of the Navy may require this class of navy-yard em- 
ployees to work per day. It will be noted that the Secretary of the 
Navy stated in his explanation that: 

* * * The Navy's employees have been paid for eight hours’ work per day 
although only required to work seven hours therefor. 

But even if a day’s work had been seven hours in all cases prior to 
January 1, 1929, it was within the jurisdiction and authority of the 
Secretary of the Navy, in issuing the schedule of wages for the 
calendar year 1929, to increase the hours of labor of the class of 
employees here protesting, from seven to eight hours, without addi- 
tional compensation. The decision of February 7, 1927, A—-15346, to 
which claimants refer, simply prescribed a procedure for showing on 
the pay rolls the per annum and per hour rates of pay for Navy 
employees, and there is nothing contained therein contrary to the 
view above expressed. 

The provisions of the Classification Act of 1923 and its amendment 
of May 28, 1928, referred to by the claimants, are not applicable to 
employees of navy yards. See 7 Comp. Gen. 829. 

Accordingly, the claim of the employees in question for one hour’s 
pay a day from January 1, 1929, must be, and is, disallowed, 


(A-26723) 


ESTATES OF DECEDENTS—DISPOSITION OF MONEY AND OTHER 
EFFECTS OF DECEASED PERSONS IN THE NAVY 


The word “ moneys” as used in the act of March 29, 1918, 40 Stat. 499, has refer- 
ence to the moneys found in the effects of deceased persons in the Navy and 
does not include the balance due and unpaid at the time of death, settlement 
of which is provided for by the act of May 27, 1908, 35 Stat. 373. 
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Comptroller General McCarl to the Secretary of the Navy, May 2, 1929: 
There has been received by your reference of April 4, 1929, request- 

ing decision of the question therein presented, the letter from the 

Paymaster General of the Navy, dated March 29, 1929, as follows: 


1. It is requested that a decision be obtained from the Comptroller General 
whether arrears of pay, together with such amounts as may have been added 
thereto on account of the sale of personal effects, of deceased naval personnel, 
remaining unclaimed in the General Accounting Office for a period of two years 
after date of death, shall be considered as moneys belonging to deceased persons 
in the naval service and to be credited to the naval pension fund, as provided 
for in the act of March 29, 1918. 

2. There is now before this bureau the matter of disposing of the personal 
effects of James Michael Sullivan, chief master at arms, United States Navy, 
who died at the United States Naval Training Station, Great Lakes, July 6, 
1918. This man’s account was transmitted to the General Accounting Office and 
the sum of $53.00 realized from the sale of his personal effects was also trans- 
mitted to the General Accounting Office to be credited to his pay account. 


The act of March 29, 1918, 40 Stat. 499, provides: 


That hereafter all moneys, articles of value, papers, keepsakes, and other 
similar effects belonging to deceased persons in the naval service, not claimed by 
their legal heirs or next of kin, shall be deposited in safe custody, and if any 
such moneys, articles of value, papers, keepsakes, or other similar effects so 
deposited have been, of shall hereafter be, unclaimed for a period of two years 
from the date of the death of such person, such articles and effects shall be sold 
and the proceeds thereof, together with the moneys above mentioned, shall be 
deposited in the Treasury to the credit of the Navy pension fund: Provided, 
That the Secretary of the Navy is hereby authorized and directed to make dili- 
gent inquiry in every instance after the death of such person to ascertain the 
whereabouts of his heirs or next of kin, and to prescribe such regulations as 
may be necessary to carry out the foregoing provisions: Provided further, That 
claims may be presented hereunder at any time within five years after such 
moneys or proceeds have been so deposited in the Treasury, and, when supported 
by competent proof in any case after such deposit in the Treasury, shall be 
certified to Congress for consideration. 


Article 908, Navy Regulations, 1920, as amended by C. N. R. No. 7, 
March 20, 1925, provides: 


(4) He [commanding officer] shall, upon the death of any person on board 
the ship under his command, cause all of the effects of the deceased to be 
collected and inventoried. * * * The inventories shall be made out in 
duplicate, duly attested and signed -by the officers making them. Upon the 
completion of the inventory the effects, if not of a perishable nature, shall be 
put up in packages of a convenient size and sealed with the seal of the ship. The 
commanding officer shall retain one copy of the inventory himself, and shall 
deliver the other to the supply officer, who shall also take charge of the effects 
for safe-keeping. 

(5) If any of the effects of a deceased person are perishable and deteriorating 
they shall be immediately sold at auction, and the proceeds of sale together with 
any money found in the effects shall be turned over to the disbursing officer; the 
total sum shall be credited to the pay account of the deceased. 

(6) All articles of value, papers, keepsakes, and other similar effects shall be 
forwarded to the legal representative or, in default of such, the heirs at law of 
the deceased. Should it be impossible to ascertain the existence of the legal 
representative or of heirs at law, the articles mentioned and other similar 
effects shall be sent to the Chief of the Bureau of Navigation or to the Major 
General Commandant of the Marine Corps, as the case may be, for safe-keeping. 
Should the above-described property be unclaimed for a period of two years 
after the death of the owner thereof, all articles and effects so deposited shall 
be sold at auction to the highest bidder, and the proceeds of such sale shall be 
deposited in the Treasury to the credit of the Navy pension fund. 

+ * 
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(9) He [commanding officer] shall cause the accounts of all deceased persons 
to be closed as soon as possible and forwarded to the General Accounting Office, 
together with the will, if any can be found. These accounts must be examined 
and approved by the commanding officer. 


There is nothing in the act of March 29, 1918, to indicate that the 
word “moneys ” was used therein in any other than its usual or or- 
dinary meaning. The word evidently refers to the moneys found in 
the effects of the deceased, and has no reference to the pay due and 
unpaid at the time of his death, settlement of which is provided for 
by the act of May 27, 1908, 35 Stat. 373. The act directs that all the 
moneys and the other effects of deceased persons in the naval service, 
not claimed by their legal heirs or next of kin, shall be deposited in 
safe custody, and if unclaimed for a period of two years such effects 
shall be sold and the proceeds thereof, together with the moneys above 
mentioned, shall be deposited in the Treasury to the credit of the 
Navy pension fund. 


It will be observed that the act provides the same disposition for 
the moneys as it does for the effects or the proceeds of the sale 
thereof, and the crediting of the deceased persori’s account with such 
moneys and the proceeds of sale of part of the effects as prescribed in 
the regulations would seem to be not in accordance with the law. 


(A-27033) 
COMPENSATION, DOUBLE—POSTAL SERVICE EMPLOYEES 


A postmaster may not serve as substitute or temporary rural carrier and be paid 
therefor. 

A postmaster, assistant postmaster, or other postal employee may not enter into 
contract to carry mail or perform service on a star route. 

A rural carrier may serve as mail messenger and be paid not in excess of $300 
for any one year provided his total compensation from posta] funds does not 
exceed $2,000 for any one fiscal year. 

A contractor or subcontractor for star-reute service may not be employed as 
substitute or temporary rural carrier. 


Comptroller General McCarl to the Postmaster General, May 2, 1929: 
I have your letter of April 24, 1929, as follows: 


The aet of March 1, 1929, provides that postmasters and acting postmasters 
are authorized, when in the judgment of the Postmaster General the needs and 
interests of the Postal Service require, to employ mail messengers and other 
postal employees in a dual capacity, or to assign extra duties to such mail 
messengers and other employees. Request is made for a decision covering the 
following questions: 

May a postmaster serve as substitute or temporary rural carrier and be paid 
by the department for his service, when there is no regular rural carrier 
available? 

May a postmaster, assistant postmaster, or other employee in a post office 
be permitted to enter into contract, or to carry the mail on a star route, and be 
paid for the service rendered? 

May a rural carrier enter into contract with the department to perform 
service on a star route, and be paid under its terms? 

May a rural carrier, in addition to his duties as a civil-service employee, also 
serve as carrier on a star route under employment of the contractor therefor? 
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May a rural carrier be permitted to serve as mail messenger, and to accept 
compensation as such in addition to his salary and equipment maintenance? 

May a contractor or subcontractor for star-route service be employed as sub- 
stitute or temporary rural carrier, and accept payment for service rendered in 
that capacity? 

Section 1 of the act of March 1, 1929, 45 Stat. 1441, authorizes the 
employment of mail messengers and other postal employees in a dual 
capacity or the assignment of extra duties to them and the payment 
of extra compensation for such employment in a dual capacity or 
extra services subject to the limitation that the total compensation 
actually paid for all services shall not exceed $2,000 for any one fiscal 
year. Payment of compensation under such circumstances and con- 
ditions is authorized notwithstanding the provisions of sections 1763, 
1764, and 1765, Revised Statutes. 

Section 3850, Revised Statutes, provides as follows: 


No postmaster, assistant postmaster, or clerk employed in any post office shall 
be a contractor or concerned in any contract for carrying the mail. 


Section 226 of the act of March 4, 1909, 35 Stat. 1134, provides 
penalties for any person employed in the postal service becoming 
interested in any contract for carrying the mail or acting as agent for 
any contractor or person offering to become a contractor in any busi- 
ness before the department. ; 

The act of June 3, 1924, 43 Stat. 356, provides that in the discre- 
tion of the Postmaster General, postmasters, assistant postmasters, 
and clerks at post offices of the third and fourth classes may enter 
into contracts for the performance of mail messenger service with the 
proviso that the total amount payable under such contract to any 
postmaster, assistant postmaster, or clerk shall not exceed $300 for 
any one year. The prohibition in section 3850, Revised Statutes, in 
so far as postmasters, assistant postmasters, and clerks in post offices 
of the third and fourth classes are concerned with respect to con- 
tracting for the performance of mail messenger service is removed by 
the act of June 3, 1924, subject to the limitation therein mentioned, 
but said act does not authorize the postal employees therein named to 
enter into contract for any other than mail messenger service, 

Section 1 of the act of March 1, 1929, supra, has reference only to 
employments but does not authorize the entering into contracts by 
postal employees. It does not remove, or exempt from, the restric- 
tions of section 3850, Revised Statutes, or section 226 of the act of 
March 4, 1909. 

The questions in your letter will be answered in the order presented 
as follows: 

Section 1 of the act of March 1, 1929, authorizes postmasters to 
employ postal employees in a dual capacity or assign extra duties 
to them for which they may be paid, but it does not authorize post- 
masters to be paid for the performance of extra duties. See in this 
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connection 25 Comp. Dec. 654. Accordingly, you are advised that 
a postmaster may not serve as substitute or temporary rural carrie1 
and be paid for such service. 

A postmaster, assistant postmaster, or other employee may not 
be permitted to enter into contract or to carry the mail on a star route 
and be paid therefor. Such service would be in violation of section 
8850, Revised Statutes. Accordingly, your second, third, and fourth 
questions are answered in the negative. 

A rural carrier may be permitted to serve as mail messenger and 
be paid therefor not in excess of $300 for any one year provided that 
his total eompensation actually paid for mail messenger service and 
salary and equipment maintenance allowance for rural carrier service 
shall not exceed $2,000 for any one fiscal year. 

The last question is answered in the negative for the reasons stated 
in answer to the second, third, and fourth questions, 


(A-26566) 


TRANSPORTATION—HOUSEHOLD EFFECTS OF OFFICERS AND 
EMPLOYEES OF BUREAU OF FOREIGN AND DOMESTIC COM- 
MERCE 


Household effects of an officer or employee of the Bureau of Foreign and 
Domestic Commerce which are at a point other than the former post of 
such officer or employee may not be transported at Government expense 
to his new post, such transportation not being necessarily incurred “ in 
returning from” his former post. 


Comptroller General McCarl to the Secretary of Commerce, May 3, 1929: 

Consideration has been given to your letter of March 7, 1929, 
requesting review of settlements Nos. 0245815 and 0246046, each dated 
February 14, 1929, disallowing the claims of W. R. Thompson for 
$170 and the Liberty Freight Forwarding and Warehouse Co. (Inc.) 
for $135, covering transportation on December 1, 1928, of the house- 
hold effects of Elbert Baldwin, commercial attaché, employed under 
the Bureau of Foreign and Domestic Commerce, Department of Com- 
merce, from Lakewood, N. J., and from New York, N. Y., respec- 
tively, to Washington, D. C., in connection with permanent change 
of post from Prague, Czechoslovakia, to Washington, D. C. These 
claims were disallowed for the reason that the furniture was not at 
Mr. Baldwin’s former post. 

The papers do not disclose a copy of his orders, but Mr. Baldwin, 


by letter of December 27, 1928, submits the following explanation 
with reference to the matter: 


I was ordered to return from Prague, Czechoslovakia, to Washington for duty 
in August, 1928. It was intended at the time that I should later proceed from 
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Washington to Algiers, Africa, and open a new office there prior to 1929. After 
my return to Washington, however, it was decided that I should remain in 
Washington for permanent duty there. Transportation of my household effects 
was accordingly authorized from (a) Prague, Czechoslovakia, to Washington. 
These effects included household effects other than furniture. I have had 
no furniture abroad with me for reasons to follow. (b) New York City to 
Washington; (c) Lakewood, N. J., to Washington. These effects included 
furniture only which had for the first time become available to me following 
the death of my father in 1927 and the sale of the family home. This furniture 
I require in Washington for permanent duty and residence. 

The above furniture consisted of a dining-room set, a living-room set, four 
bedroom sets, pantry and kitchen accessories, pictures, rugs, ete., comprising 
more than 100 items and cheaper to transport, unpacked, by van than, packed, 
by freight. 


The authority for transportation of effects of officers and em- 
ployees of the Bureau of Foreign and Domestic Commerce for the 


period in question is contained in the appropriation act of February 
15, 1928, 45 Stat. 88, as follows: 


* * * To pay the itemized and verified statements of the actual and 
necessary expenses of transportation * * *, under such regulations as the 
Secretary of Commerce may prescribe, of * * * effects of officers and em- 
ployees of the Bureau of Foreign and Domestic Commerce in going to and 
returning from their posts, * * *. 


Pursuant to the above-cited statute, regulations were promulgated 
October 1, 1928, effective December 1, 1928, the date this service was 
rendered, which regulations, in so far as they are here applicable, 


provide as follows: 


5. Household and personal effects—This item will include the usual and 
necessary furniture and fixings for a household establishment, books of ref- 
erence, baby carriages, bicycles, and musical instruments; aud when specifically 
authorized by the director, the cost of transporting a personally owned automo- 
bile and/or piano will be allowed. (See par. 55.) 

39. Regulations governing.—An officer or employee paying for the expense of 
transportation of effects in going to or returning from his post shall be entitled 
to reimbursement for the amounts actually and necessarily expended by him 
for Serrareeee of household effects, under the regulations hereinafter 
set forth. 

40. Quantity of effects ——The Director of the Bureau of Foreign and Domestic 
Commerce shall determine the quantity of effects that an officer or employee 
may transport, the purpose of this limitation being to restrict shipments to the 
effects necessary and with sufficient intrinsic value to justify the eost of trans- 
portation. (See par. 55.) 

43. Bids required for packing, crating, uncrating, unpacking, and hauling.— 
Where the cost of packing, crating, and bauling, or hauling, uncrating, and 
unpacking, exceeds $25, formal competitive bids-shall be secured from at least 
three responsible parties regularly engaged in such business when possible, and 
the work awarded to the lowest responsible bidder. The bids must be made a 
part of the reimbursement account. However, where it is impossible to secure 
the required number of bids, a statement to that effect must accompany the 
reimbursement amount [account]. 

55. Certificate for effects—The account for transportation of effects shall 
bear a certificate from the officer or employee submitting the same in the fol- 
lowing form: “I hereby certify that the above statement is correct and true; 
that the goods referred to in the statement and attached voucher consist only 
of personal and household effects; that these goods are the property of myself 
and family as defined and limited by the regulations; and that the intrinsic 
value of the effects was sufficient to warraut their shipment. 

59. Accounts to be verified under oath.—The provisions of the appropriation 
act require that all vouchers covering expenses as prescribed in these regula- 
tions shall be sworn to. 
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The above regulations and the appropriation act contemplate the 
payment of expenses for transportation of household effects in the 
case of an officer or employee when necessarily incurred “in going 
to and returning from” his post. The intent of the statute and the 
effect of the regulations is to authorize the payment of such expenses 
from the appropriation in order that the officer or employee may 
not be required to bear the entire cost of shipment of his goods 
when required, in the interest of the Government—and sometimes on 
very short notice—to change his station, etc. 

The regulations do not specifically authorize the transportation 
at Government expense in a case such as is here under consideration ; 
that is, where an officer or employee desires to ship furniture, other 
than that which is at his old post, to his new post. Furthermore, 
the appropriation act, by the use of the words “in going to and re- 
turning from their posts ” and by limiting payments to such expenses 
as are “actual and necessary” in connection therewith, does not ap- 
pear to permit the shipment of furniture to the new post if it is 
not, in fact, at a former post. Obviously, “in returning from” a 
post it is not “necessary” to ship any furniture which is not at the 
old post or which was not authorized to be transported to the old 
post at Government expense. 

The necessity for the shipment of the furniture here involved was 
not the return from Prague but Mr. Baldwin’s desire to have at his 
new station furniture that he had not previously had at any station. 
The argument advanced by Mr. Baldwin to the effect that the furni- 
ture was required “in Washington for permanent duty and resi- 
dence ” might be sufficient to authorize allowance of the claims if the 
expense had been incurred in connection with “ going to ” his original 
post. See decision of July 29, 1925, A-9378. However, in view of 
the fact that the expense was incurred “in returning from” his 
post the necessity for having the furniture, which was never at his 
former post, transported to his new post is not sufficient to authorize 
the expenditure. 

Accordingly, the settlements disallowing the claims must be, and 
are, sustained. 


(A-26950) 


OFFICERS AND EMPLOYEES—APPOINTMENT—DETAIL 


An employee is not entitled to compensation for services rendered prior to the 
date of appointment. 

There is no authority of law for the employment of persons in other branches 
of the Goverbment for the sole purpose of detailing them to the Personnel 
Classification Board, 
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Comptroller General McCarl to the Secretary of Agriculture, May 3, 1929: 
I have your letter of April 18, 1929, as follows: 


In the latter part of September, 1928, the Personnel Classification Board 
asked this department if it would be -willing to pay the salary of an additional 
temporary clerk for detail to the board, and upon receiving information in 
the affirmative, sent Mr. Thomas J. Kennedy to the department on September 27 
in order that arrangements might be made for his appointment. Mr. Kennedy 
stated that he had commenced work with the board on September 27 and 
telephone inquiry by the department of the board showed this to be the fact. 
A job-description sheet was prepared immediately and submitted to the board 
and was received from the board on October 2, 1928. In the meantime Mr. 
Kennedy’s temporary appointment had been approved by the Civil Service 
Commiss‘on and formal notification was issued to him appointing him as a 
junior clerk, at $1,440 per annum, effective October 2, 1928, to terminate not 
later than Jauuary 1, 1929. 

Mr. Kennedy has been paid for services performed by him commencing 
October 2, 1928, but has not been paid for services rendered from September 
27, 1928, to October 1, 1928, inclusive. I transmit herewith a letter, dated 
March 18, 1929, from the chairman of the Personnel Classification Board, with 
inclosure, showing that services were rendered by Mr. Kennedy for the period 
September 27 to October 1, 1928. 

It is requested that you advise me whether the department may properly 
pay Mr. Kennedy for the services rendered by him from September 27 to 
October 1, 1928, inclusive, and if not, whether you are willing to recommend 
payment by Congress under the provisions of the act approved April 10, 1928, 
as an equitable claim. 


Original appointments to positions in the civil service are effective 
only from date of acceptance and entrance on duty after the appoint- 


ing power actually takes action thereon, unless a later date is stated 
in the appointment. See 3 Comp. Gen. 559. In other words, an 
appointment may be made effective on a date subsequent to but not 
on a date prior to the date the officer having authority to make the 
appointment actually makes or approves same. 

Accordingly, since it appears that the appointment in the instant 
case was not actually made until October 2, 1928, the employee was 
not entitled to compensation for services rendered prior to that date. 

Your inquiry whether this office is willing to recommend pay- 
ment to the employee in question under the provisions of the act of 
April 10, 1928, 45 Stat. 413, must also be answered in the negative. 
Any service this employee may have rendered prior to October 2, 
1928, was voluntary service the acceptance of which by the Personnel 
Classification Board was in direct violation of a provision in sec- 
tion 3679, Revised Statutes, as amended by section 4 of the act of 
March 3, 1905, 33 Stat. 1257, and section 3 of the act of February 
27, 1906, 34 Stat. 48. Therefore it is not considered that the claim 
for pay for services rendered prior to the date of appointment con- 
tains such elements of legal liability or equity as to be deserving of 
the consideration of the Congress. 

The facts set forth in your letter present another question, not 
suggested by you, namely, whether there was any authority of law 
for the appointment of an employee in your department for the sole 
purpose of detailing him to the Personnel Classification Board. 
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The only authority for detail of employees by the heads of depart- 
ments for temporary service under the direction of the Personnel 
Classification Board is that contained in paragraph 2 of section 3 of 
“The classification act of 1923,” approved March 4, 1923, 42 Stat. 
1489, as follows: 
Subject to the approval of the President, the heads of the departments shall 
detail to the board, at its request, for temporary service under its direction, 


officers or employees possessed of special knowledge, ability, or experience re- 
quired in the classification and allocation ot positions * * 






































This provision clearly contemplates the detail by eal of depart- 
ments of only such employees in the departments as may be qualified, 
by reason of special knowledge, ability, or experience, to perform 
service in the classification and allocation of positions and whose 
service may be temporarily spared from their regular duties in the 
depaftments. The provision does not authorize the employment for 
the express purpose of detail of persons who may be selected by the 
Personnel Classification Board. Such procedure would be tanta- 
mount to the employment by the Personnel Classification Board of 
personal services to be paid for from an appropriation made for some 
other governmental activity. See 25 Comp. Dec. 935. It is evident 
that the law contemplated that the personnel necessary to perform the 
clerical, routine, and other ordinary duties in connection with the 
work of the Personnel Classification Board are to be furnished by 
these establishments the head officers of which comprise the board, 
under the provision of section 3 of the said act which reads: “The 
Civil Service Commission, the Bureau of the Budget, and the Bureau 
of Efficiency shall render the board such cooperation and assistance 
as the board may require for the performance of its duties under 
this act.” 

Inasmuch as the employment referred to in your letter was to 
terminate not later than January 1, 1929, no further question will be 
raised as to the payments made for the service rendered under the 
appointment, but the matter is brought to your attention for consid- 
eration should similar cases arise hereafter. 





(A-27041) 
LEAVE OF ABSENCE, SICK—POSTAL SERVICE EMPLOYEES 


The sick leave accrued for the period from July 1, 1922, to August 11, 1924, 
to the credit of a rural carrier who was appointed a substitute railway 
postal clerk on August 12, 1924, and a regular clerk on December 1, 1927, 
may now be taken by him in case of illness. 

A laborer in the Railway Mail Service appointed February 1, 1924, who may 

hereafter be appointed a substitute railway postal clerk may be cred- 

ited with the unused part of his sick leave accumulated from February 1, 

1924, to date of the appointment as substitute railway postal clerk and the 

leave thus credited may be taken in case of illness after he acquires the 

status of a regular clerk. 
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Sick leave does not accumulate during the period that an employee is a sub- 
stitute railway postal clerk and no leave with pay may be taken while a 
substitute. 


Comptroller General McCarl to the Postmaster General, May 3, 1929: 
I have your letter of April 25, 1929, requesting decision of two 
questions stated as follows: 


Orval E. Herr was appointed a rural carrier at Milan, Mich., August 1, 1919. 
The Civil Service Commission issued a certificate August 4, 1924, transferring 
him to the Railway Mail Service as a substitute railway postal clerk August 
12, 1924. He was appointed a regular clerk in the Detroit Terminal R. P. O. 
December 1, 1927. Will you please inform me whether the unused part of his 
sick leave which accumulated in the Rural Carrier Service may now be taken 
in case of illness and whether any sick leave accumulated to his credit while 
he was serving as a substitute railway postal clerk from August 12, 1924, to 
December 1, 1927? 

Harry F. Purdy was appointed a laborer in the Railway Mail Service Feb- 
ruary 1, 1924. Since that time he has passed the railway postal clerk exam- 
ination and will soon be appointed as a substitute railway postal clerk. This 
appointment will in time entitle him to a regular position as railway postal 
clerk. Will the sick leave which has accumulated to his credit as a laborer 
remain to his credit to be taken while he is a substitute or after he becomes a 
regular railway posta] clerk, and will sick leave accumulate to his credit while 
he is a substitute? 


It was held in decision of May 29, 1923, 2 Comp. Gen. 782, that 
substitute railway postal clerks are not entitled to either annual or 
sick leave with pay. Accordingly, it must be held that no sick leave 
accumulated to the credit of Orval E. Herr while he was serving as 


substitute railway postal clerk from August 12, 1924, to November 
30, 1927. In decision of March 16, 1925, 4 Comp. Gen. 772, it was 
held that unused balances of accrued sick leave due employees of the 
Postal Service from the fiseal years 1923 and 1924 should be credited 
to them. In accordance therewith, the unused part of the sick leave 
which had accumulated to the credit of Orval E. Herr from July 1, 
1922, to August 11, 1924, may now be taken by him as a regular 
railway postal clerk, in case of illness. 

The unused part of the sick leave which has accumulated to the 
credit of Harry F. Purdy from February 1, 1924, to date, and which 
may accumulate from date to the effective date of his appointment 
as a substitute railway postal clerk may remain to his credit and be 
taken after he shall become a regular railway postal clerk, but no 
sick leave will accumulate to his credit while he is a substitute nor 
may he be granted sick leave with pay while a substitute. 


(A-26791) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—AUTHORITY OF 
DIRECTOR TO DETERMINE QUESTIONS OF LAW AND FACT 


Under the principle announced by the Supreme Court of the United States, in 
the case of United States v. Williams, 278 U. S. 255, 257, the Director of the 
Veterans’ Bureau was within his authority, vested in him by the World 
War adjusted compensation act, in the absence of action by a court of 
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record, in determining the cause of the death of a veteran and the degree of 
responsibility of the designated beneficiary, such action having been neces- 
sary to determine whether payment to the designated beneficiary was proper 
or whether the rights of the beneficiary or those claiming through her had 
been forfeited by her act. A statement in a coroner’s report is not binding 
upon the director. 

No payment under an adjusted service certificate is authorized to be made to 
the estate of a designated beneficiary determined by the Director of the 
Veterans’ Bureau to have murdered the veteran when of sound mind and 
immediately committing suicide, nor does the incapacity of the designated 
beneficiary and her estate under the circumstances permit payment to the 
estate of the veteran. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

May 4, 1929: 

Consideration has been given to your letter of April 10, 1929, sub- 
mitting the World War adjusted compensation case of Russell R. 
LaFraugh, deceased, A-8679854, and requesting decision as to the 
proper disposition to be made of the face value of his adjusted serv- 
ice certificate, amounting to $1,477. 

Without repeating in detail the facts and alternate propositions 
as to the disposition to be made of the amount of the certificate, as 
set forth in the submission, jit is sufficient to state that the director 
has found and determined that the veteran was murdered by his 
divorced wife, the designated beneficiary, who immediately com- 
mitted suicide, and that, notwithstanding a statement in the verdict 
or report on a coroner’s inquest over the body of the deceased wife 
and beneficiary that the wife was despondent and temporarily insane 
when she murdered her husband, the director has found and deter- 
mined from all the evidence adduced that the wife was not insane and 
that the murder was premeditated. 

The questions involved are (1) whether the director has the au- 
thority under the provisions of the World War adjusted compensa- 
tion act, as amended, to determine the cause of death and the degree 
of responsibility of the designated beneficiary; (2) whether the direc- 
tor is bound by the verdict or report on coroner’s inquest; and (3) 
whether, in view of the facts and circumstances disclosed and the 
findings of the director, payment of the face value of the adjusted 
service certificate may be made either to the estate of the designated 
beneficiary or to the estate of the veteran. 

The questions will be considered in the order above stated. 

(1) In decision of January 2, 1929, the Supreme Court of the 
United States in the case of United States vy. Williams, 278 U. S. 255, 
257, held: 

* * * It is evident that when a certificate is presented to the director by 
one claiming to be the beneficiary that officer must, as a necessary prerequisite 
to the payment, ascertain and determine that the veteran is dead, that the 
person claiming payment is in fact the beneticiary, and any other matter of 
fact or law which may affect the right of the claimant in any given case. We 


may assume that the director performed that duty here. The record does not 
disclose the basis for his action; but whatever it may have been, his decision 
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is final, at least unless it be wholly without evidential support or wholly de- 
pendent upon a question of law or clearly arbitrary or capricious. Silberschein 
v. United States, 266 U. 8. 221, 225, and cases there cited. 

The facts in the Williams case, which, apparently, were not pre- 
sented to the Supreme Court, were that the wife of the veteran, who 
was the designated beneficiary, feloniously killed her husband. Pay- 
ment to her was denied by the director pursuant to the decision of 
this office dated May 29, 1926, A-13608. Without inquiring into 
these facts, the Supreme Court rendered the above-quoted decision. 
Under the principle announced by the court, the director would be 
within his authority or jurisdiction, in the absence of action by a 
court of record, in determining the cause of death of the veteran and 
the degree of responsibility of the designated beneficiary, such action 
being necessary to determine whether payment to the designated bene- 
ficiary was proper or whether the rights of the beneficiary or those 
claiming through her had been forfeited by her act. 

(2) As above stated, the World War adjusted compensation act, 
as construed and applied by the Supreme Court, imposes on the Di- 
rector of the Veterans’ Bureau the duty to determine the degree of 
responsibility, if any, of the designated beneficiary for the death of 
the veteran where the facts and circumstances are such as to make it 
unnecessary for a court to act in a criminal proceeding, such as the 
instant case. The weight to be given by the director to the verdict or 
report on a coroner’s inquest should approximate that recognized by 
the courts. In 13 Corpus Juris 1256 it is stated: 

* * * By the weight of authority, however, while such verdict is com- 
petent to be received in evidence as a part of the proof that the death of the 
insured occurred, it is not even prima facie competent as tending to prove the 
cause of such death; and this is true when it is introduced by either party. 
Thus, in a contest with a life insurance company, it has been held that the ver- 


dict of a coroner’s jury is not admissible, on the part of defendant, to prove 
that the deceased committed suicide. 


A number of cases have been cited in support of these principles. 
Accordingly, the statement in the coroner’s report in this case that 
the designated beneficiary was insane and, therefore, not responsible 
for her act, is not binding or conclusive upon the director, but it was 
proper for the director to determine, as he has done, that the desig- 
nated beneficiary was not insane when she killed the veteran. 

(3) In decision of May 29, 1926, considering the Williams case, it 
was concluded that no payment under an adjusted service certificate 
is authorized to be made to a designated beneficiary convicted of 
feloniously killing the veteran on the basis of whose service the cer- 
tificate was issued; and that the incapacity of the designated bene- 
ficiary under the circumstances would not permit payment to the 
estate of the veteran. This rule would be equally applicable to a 
case such as this where the cause of death and the degree of respon- 





58s DECISIONS OF THE COMPTROLLER GENERAL 


sibility of the designated beneficiary are determined by the director in 
the absence of action by a court in a criminal proceeding. 

A distinction is suggested between the two cases because of the fact 
that the designated beneficiary in this case died immediately after 
the death of the veteran and that there is now no designated bene- 
ficiary incapacitated from taking which would preclude payment to 
the estate of the veteran. Rights to the proceeds of the certificate are 
finally determined as of time of death of the veteran in whose favor 
the certificate is issued. It is to be presumed in this case, and the 
director has so found, that the designated beneficiary survived the 
veteran, at least for an instant. The provisions of the statute are that 
payment shall be made either to a designated beneficiary or “if such 
beneficiary dies before the veteran and no new beneficiary is named, 
or if the beneficiary in the first instance has not yet been named, the 
amount of the face value of the certificate shall be paid to the estate 
of the veteran.” 

In this case, as there was a designated beneficiary who survived the 
veteran, the requirements of the statute to entitle the estate to the 
proceeds of the certificate are not met. The veteran designated a 
beneficiary, thereby depriving his estate. It must be assumed, in the 
absence of any express provision in the statute authorizing payment 
to the estate of the veteran in cases where the designated beneficiary 
survives him, that no payment may be made of the face value of the 
certificate if the surviving designated beneficiary is incapacitated to 
take, whether she remains alive or dies subsequent to the veteran. 
You are advised, therefore, that payment is not authorized in this 
case to either the estate of the beneficiary or the estate of the veteran. 


(A-26873) 


CONTRACTS—ALLEGED MISTAKE IN BID 


Under the standard form of invitation for bids and the standard form of bid 
bond, prospective bidders are notified that bids may not be withdrawn after 
they are opened because of negligence in submission of bids, and where bids 
are submitted on such forms and the bidder does not allege mistake until 
after the bids are opened, such bidder may not be permitted to withdraw its 
bid. Where such bid is the lowest bid meeting the specifications the same 
shou'd be accepted and if the bidder refuses to deliver the material, purchase 
should be made from the next lowest bidder after notice, and the papers 
transmitted to the General Accounting Office for collection of the difference 
in price from the low bidder and its surety. 


Comptroller General McCarl te the Director, United States Veterans’ Bureau, 
May 7, 1929: 
There has been received your submission of April 13, 1929, in ac- 
cordance with 8 Comp. Gen. 397, for decision whether you are author- 
ized to permit the Concrete Oil Tank Co. to withdraw its bid of 
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$3,372, opened March 19, 1929, for the construction of an incinerator 
at the United States Veterans’ Bureau Hospital, Bedford, Mass., 
because of reasons stated by the Concrete Oil Tank Co. in its letter 
dated March 19, 1929, as follows: 

In connection with our bid submitted this date on the incinerator at Bedford, 
Mass., please be advised that our estimating department hus left out the cast- 
ings, grates, and other iron work in connection with this installation and conse- 
quently our figures are approximately nine hundred ($900.00) dollars below 
what they should have been had all items been taken into account. 

In view of this, and in view of the bids presented showing that a minimum 
cost of approximately four thousand five hundred ($4,500.00) dollars is the 
value of this incinerator, we respectfully ask that our bid not be considered on 
this project and that we be honorably excused from fulfilling our bid. 

The next lowest bid for constructing the incinerator was $4,200, 
while the highest bid was $6,995. There is a difference of $828 be- 
tween the bid of the Concrete Oil Tank Co. and the next highest 
bid of $4,200, while there is a difference of $2,795 between the next 
lowest bid and the highest bid. There is also a difference of $900 
between the lowest bid and the sixth of eleven bids received. It is 
thus apparent that the difference between the lowest and the next 
lowest bid is not sufficient to justify any conclusion that a mistake 
was made in the submission of the low bid. 

The Standard Government Instructions to Bidders, in paragraph 
14 thereof, notified all bidders concerned that: 

Withdrawal of bids—Bids may be withdrawn on written or telegraphic 
request received from bidders prior to the time fixed for opening. Negligence 
on the part.of the bidder in preparing the bid confers no right for the with- 
drawal of the bid after it has been opened. 

The aforesaid letter of March 19, 1929, not only fails to show 
exactly in what the mistake consisted and the correction that should 
be made so as to leave no room for reasonable doubt with respect 
thereto, but it shows clearly that the error was not alleged until 
after the bids had been opened and prospective bidders were notified 
in the advertisement that negligence in the preparation of a bid con- 
ferred no right to its withdrawal after the bids were opened. In 
fact, bidders were required to submit a bid bond conditioned as 
follows: 

* * * if the principal shall not withdraw said bid within the period 
specified therein after the opening of the same, or, if no period be specified, 
within sixty (60) days after said opening, and shall within the period specified 
therefor, or, if no period be specified, within ten (10) days after the prescribed 
forms are presented to him for signature, enter into a written contract with the 
Government, in accordance with the bid as accepted, and give bond with good 
und sufficient surety or sureties, as may be required, for the faithful perform- 
ance and proper fulfillment of such contract, or in the event of the withdrawal 
of said bid within the period specified, or the failure to enter into such contract 
and give such bond within the time specified, if the principal shall pay the 
Government the difference between the amount specified in said bid and the 
amount for which the Government may procure the required work and/or sup- 


plies, if the latter amount be in excess of the former, then the above obligation 
shall be void and of no effect, otherwise to remain in full force and virtue. 
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As was stated in 8 Comp. Gen. 397, the purchasing officers of the 
Government have other business than to act as guardians ior Chose 
indulging in poor business methods, and as the bid was not withdrawn 
prior to its acceptance in this case and as the alleged error was not 
apparent on the face of the bid it should be accepted. If the con- 
tractor fails and refuses to deliver and install the incinerator for the 
accepted price of $3,372, notice should be given to the Concrete Oil 
Tank Co. and the incinerator should be purchased from the next 
lowest bidder, demand to be made accordingly on the Concrete Oil 
Tank Co. for payment of the difference of $828 in price. The notice 
to it should inform it to this effect. If the Concrete Oil Tank Co. 
should refuse to pay the difference in price, all of the papers, includ- 
ing the bid bond, should be transmitted to this office in order that the 
proper action may be taken to recover from the low bidder and its 
surety the loss sustained by the Government because of its failure 
to comply with the terms of its accepted bid and the condition of 
its bid bond. See 7 Comp. Gen. 193. 

You are advised accordingly. 


(A-26901) 
LEAVE OF ABSENCE—MILITARY 


An employee of the United States who is a member of the National Guard and 
also of the Officers’ Reserve Corps may be granted leave of absence as 
a member of the National Guard under section 80 of the national defense 
act of June 3, 1916, 39 Stat. 208, and also as a member of the Officers’ 
Reserve Corps under the act of May 12, 1917, 40 Stat, 72. 


Comptroller General McCarl to the Postmaster General, May 7. 1929: 
There has been received your letter of April 17, 1929, as follows: 


A large number of employees in the Railway Mail Service belong to military 
organizations such as the National Guard, the Officers’ Reserve Corps, and the 
vaval Reserve Corps. Some of the employees belong to more than one of these 
organizations and request leave with pay to take the training required by each 
organization, For example, Rolliston 8. Woodbury, an employee of the Railway 
Mail Service, belongs to the National Guard in Maine and is a first lieutenant 
in the Eighth Coast Artillery. He was granted leave without loss of pay while 
training in the National Guard from July 7 to July 21, 1928, in accordance with 
section 80 of the national defense act approved June 3, 1916. He also trained at 
Fort Preble, Me., as a reserve officer from November 11 to November 24, 1928, 
and has requested leave with pay in the Railway Mail Service for that time 
under provisions of the act of July 2, 1918, 40 Stat. 754. 

Will you please inform me whether his request may be granted? 


The question presented is understood to be whether an employee of 
the United States who is a member of the National Guard and also 
a member of the Officers’ Reserve Corps and who has been granted a 
leave of absence as a member of the National Guard under section 
80 of the national defense act of June 3, 1916, 39 Stat. 203, during 
the calendar year 1928, is also entitled to a leave of absence during 
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the same year as a member of the Officers’ Reserve Corps under the 
similar provision in the act of May 12, 1917, 40 Stat. 72, as follows: 


* * * That all officers and employees of the United States or of the Dis- 


trict of Columbia who shall be members of the Officers’ Reserve Corps shall be 
entitled to leave of absence from their respective duties, without loss of pay, 
time, or efficiency rating, on all days during which they shall be ordered to duty 
with troops or at field exercises, or for instruction, for periods not to exceed 
15 days in any one calendar year. 


The act cited by you appears to have no bearing on the question 
here presented. 

Section 37 of the national defense act of June 3, 1916, as amended 
by the act of June 4, 1920, and as further amended by the act of Sep- 
tember 22, 1922, 42 Stat. 1033, provides: 

Officers’ Reserve Corps: For the purpose of providing a reserve of officers 
available for military service when needed there shall be organized an Officers’ 
Reserve Corps * * *. Any person who has been an oflicer of the Army at 
any time between April 6, 1917, and June 30, 1919, or an officer of the Regular 
Army at any time may be appointed as a reserve officer in the highest grade 
which he held in the Army or any lower grade. Any person commissioned in 
the National Guard and recognized as a National Guard officer by the Secre- 
tary of War may upon his own application be appointed as a reserve officer 
in the grade held by him in the National Guard. No other person shall in time 
of peace be originally appointed as a reserve officer of Infantry, Cavalry, Field 
Artillery, Coast Artillery, or Air Service in a grade above that of second lieu- 
tenant. In time of peace appointments in the Infantry, Cavalry, Field Artillery, 
Coast Artillery, and Air Service shall be limited to former officers of the Army, 
officers of the National Guard recognized as such by the Secretary of War, 
graduates of the Reserve Officers’ Training Corps, as provided in section 47b 
hereof, warrant officers and enlisted men of the Regular Army, National Guard, 
and Enlisted Reserve Corps, and persons who served in the Army at some time 
between April 6, 1917, and November 11, 1918. * * * 


Members of the National Guard are thus expressly made eligible 
for appointment in the Officers’ Reserve Corps, and when so ap- 
pointed the laws relating to the Officers’ Reserve Corps are applicable 
to them, including the provision of the act of May 12, 1917, quoted 
supra, relating to leave of absence, if they are civilian officers or em- 
ployees of the United States. See in this connection 3 Comp. Gen. 
281; 6 id. 178. 

You are advised therefore that if Mr. Woodbury otherwise comes 
within the act of May 12, 1917, supra, his right to the leave of absence 
therein authorized is not defeated by the -fact of his having been 
granted a leave of absence as a member of the National Guard under 
section 80 of the national defense act. 

The foregoing is not, however, true with respect to members of the 
Naval Reserve, the act of February 28, 1925, 43 Stat. 1080, creating 
the Naval Reserve, providing by section 4— 

* * * That no officer or man of the Naval Reserve shall be a member of 
any other naval or military organization except the Naval Militia. * * * 

Provision is made for “ military” leave for Naval Reserves, not 
exceeding 15 days during a calendar year, by section 36 of the last 
cited act, 43 Stat. 1090, 
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(A-27076) 
SALES—REAL ESTATE—DEFAULT OF PURCHASERS 


A defaulting purchaser under a contract for the purchase of real estate from the 
Government, which provides that in the event of default he shall be responsi- 
ble for any cost, expense, or loss resulting from such default, is not entitled 
to refund of the whole or any part of the down payment made by him when 
he subsequently breaches the contract and the property is resold for more 
than it was sold to him. 


Comptroller General McCarl to the Secretary of War, May 7, 1929: 


There has been received your request, dated April 26, 1929, for de- 
cision whether you are authorized to cause to be paid to J. J. Haeuser 
from funds held in a special deposit account as proceeds derived from 
the resale of property, the sum of $3,878.05 as representing the differ- 
ence between the down payment of $6,208.34 made by Mr. Haeuser for 
the property and the total loss of $2,330.29 sustained by the Gov- 
ernment through his failure to complete his payments in accordance 
with the terms of the contract dated October 20, 1926. 

Pursuant to the act of March 4, 1923, 42 Stat. 1450, 1451, there 
was advertised on August 31, 1926, for sale to the highest bidder, all 
the right, title, and interest of the United States to the land and im- 
provements comprising the Fort St. Philip Military Reservation in 
the Parish of Plaquemines, La. The appraised value of the property, 
made in accordance with section 2 of the said act of March 4, 1923, 
was $17,233.11, and prospective bidders were informed, among other 
things, in paragraph 17 of the specifications which were made a part 
of the contract of sale in this case, that: 

In the event of default on the part of the purchaser or purchasers to comply 
with the terms of the contract of sale after execution thereof, the Government 
may at its option resell or otherwise dispose of the property covered by said 
contract, and complete the terms of sale as may be deemed to be to the best 
interest of the United States of America and the defaulting purchaser shall be 
held responsible for any cost, expense, or loss resulting from such default and 
disposal of the property. 

Prospective bidders were informed, also, that while physical pos- 
session of the property would be delivered upon execution of the 
contract of sale, title thereto would remain vested in the United 
States until the full purchase price should have been paid by the 
purchaser, or as might be later mutually agreed upon between the 
Government and the purchaser. J.J. Haeuser appears to have been 
the highest bidder for the property at a price of $18,625, and under 
paragraph 22 of the specifications, a payment of‘one-third thereof, 
or $6,208.34, was made at the time of the execution of the contract 
of sale and the balance of the purchase price was to be paid in semi- 
annual installments of $3,104.17 with interest on the deferred pay- 
ments at the rate of 5 per cent per annum. 

None of the deferred payments was made and finally Mr. Haeuser 
was declared in default and after due notice was served on him, the 








DECISIONS OF THE COMPTROLLER GENERAL 593 


Government repossessed itself of the property and reoffered it for 
sale on November 26, 1928, under sealed bids which were opened on 
January 8, 1929. The property was resold for $20,073. By letter 
dated April 8, 1929, Mr. Haeuser has requested refund of the down 
payment on the ground that the property resold for more than 
enough “to pay expenses of caretaker, cost of reprinting specifica- 
tions, and cost of advertising resale.” As stated, decision has been 
requested as to whether he may not be paid from the sum of $6,691, 
down payment on the resale, now held in the special deposit account, 
the sum of $3,878.05 as the difference between the down payment 
and the expenses to the Government in the resale, eta, of the prop- 
erty, together with unpaid interest on the deferred payments until 
the date of resale. 

There is nothing in the contract of sale, or the specifications made a 
part thereof, which specifically authorizes refund to the defaulting 
purchaser of the difference between the down payment and the losses 
sustained by the Government through his failure to consummate the 
contract by making the deferred payments as and when due. The 
Government reserved the right to repossess the property and to resell 
or otherwise dispose of it as might be deemed to the best interests of 
the United States with a stipulation that the defaulting purchaser 
should be held responsible for any cost, expense, or loss resulting 
from such default and disposal of the property. It so happened in 
this case that there was no loss in the resale of the property and that 
the down payment made by the defaulting purchaser was more than 
sufficient to absorb the cost and expenses to the Government of the 
resale, but this does not require conclusion that any excess is to be 
refunded to the defaulting purchaser. The case is similar in many 
respects to that of Hansbrough v. Peck, 5 Wallace 497, 506, where the 
court said that the mode of selling real estate on deferred payments— 

* * * in the United States is a very common and favorite one, and the 
principles governing the contract, both in law and equity, are more fully and 
perfectly settled than in England or any other country. The books of reports 
are full of cases arising out of it, and every phase of the litigation repeatedly 
considered and adjudged. And no rule in respect to the contract is better 
settled than this: That the party who has advanced money, or done an act in 
part-performance of the agreement, and then stops short and refuses to proceed 
to its ultimate conclusion, the other party being ready and willing to proceed 
and fulfill all his stipulations according to the contract, will not be permitted 
to recover back what has thus been advanced or done. 

This case is entirely unlike cases which have been before this office 
involving refund of a part or all of the purchase price paid for sur- 
plus war supplies which were found to be not as advertised and 
which were either retained by the purchasers or returned to the 
United States, to which reference is made in the submission. 

Answering your question specifically, you are advised that there is 
no authority of law to refund to the defaulting purchaser of the real 

66677°—29-—-39 
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estate in this case, the whole or any part of the down payment made 
by him upon execution of the contract of sale of October 20, 1926, 
which he breached, due to his failure to make the deferred payments 
as and when due. 


(A-26130) 


CONTRACTS—MAIL SERVICE—INCREASED COMPENSATION FOR 
SCREEN-WAGON SERVICE 


Where a contract for screen-wagon service provided that the contractor shall 
not be entitled to additional compensation because of additional service 
caused by changing the site of a railroad station, said contractor is not 
entitled to additional compensation if the site at which a particular mail 
arrives and departs is changed, regardless of the additional distance in- 
volved and regardless, also, of the fact that the change involved the use 
of a new depot by a new railroad, neither of which was named in the 
schedule of service at the time the contract was entered into. 


Comptroller General McCarl to the Postmaster General, May 8, 1929: 


Consideration has been given your letter of February 13, 1929, 
as follows: 


In your decision of January 16, 1929, A-25568, in connection with the question 
of granting additional compensation to the screen-wagon contractor at Bingham- 
ton, N. Y., it is noted that you have quoted several! sections from the instructions 
to bidders, subject to which all proposals were submitted, and while portions 
of some of the sections so quoted may not have a direct bearing on your 
decision in the case in question they nevertheless raise a doubt as to the latitude 
of the department in affording relief in somewhut similar cases. 

The Alabama, Tennessee and Northern Railroad Co. has recently built a 
depot at Mobile, Ala., which the Reform and Mobile Railway Post Office mail 
trains enter and leave. Prior to the occupancy of the new depot, the Reform 
and Mobile Railway Post Office ended at Calvert, Ala., approximately 34 miles 
of Mobile, where the mail was picked up by another railroad and brought in to 
the Louisville and Nashville Railroad Station at Mobile. 

The Louisville and Nashville Railroad Depot is 0.5 of a mile from the post 
office, whereas the new depot of the Alabama, Tennessee and Northern Railroad 
Depot is 1.6 miles from the post office, and J. C. McLendon, screen-wagon con- 
tractor on route 424001 at Mobile, has requested additional compensation to 
cover the cost of the additional service he has been called upon to perform. 

In connection with the foregoing you will note from page 13 of the inclosed 
advertisement, subject to which the screen-wagon contract at Mobile was made, 
that the Alabama, Tennessee and Northern Railroad Depot is not a point named 
in the advertisement, and it will further be observed that the railroad is not 
named in the advertisement. However, attention is invited to sections 5, 6, 10, 
and 11, pages 27, 28, and 29 of the instructions to bidders which are broad in 
their scope, but which the department, following the practice that has been in 
effect a great many years, would not invoke with the idea of denying relief in 
the Mobile case for the reason that neither the railroad nor the depot are 
specifically named in the advertisement. 

A decision is desired as to whether the contractor should be required to 
perform service to and from this additional point or if the department may 
advertise for mail messenger service with the idea of establishing a mail 
messenger route between the post office and the new depot. 


In the decision cited by you, 8 Comp. Gen. 370, it was held in 
substance that where a contract provides that the contractor shall 
perform without additional compensation any additional service 
made necessary by a change in location of a railway terminal post 
office and such location is changed, the contractor is not entitled to 
additional compensation for the increased service required thereby. 
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In connection with the service at Mobile, here under consideration, 
the advertisement inviting proposals for the service of carrying the 
mails in regulation screen wagons for the period July 1, 1928, to 
June 30, 1932, itemized the services then in effect as follows: 


Number of trips 


Running 
time, 
Addi- Total motor 


Sonal, 1, |Der week| ¥9ons 


From the general post office to the 
following-named points: 
Louisville & Nashville R. R. Co. 
(112760) 
Gulf Terminal Depot 
Mobile & Ohio R. 
(112762) 
Southern Ry. Co. (104808) 
Gulf, Mobile & Northern R. R. 
Co. (112738) 
Steamboat landing (24098) ._-_-_- 
Mobile Light & Railroad Co. 
(312105) 
To the general post office from the 
following-named points: 
Louisville é Nashville R. R. Co. 


Gulf Terminal Depot 

Mobile & Ohio R. R. Co. 
(112762) 

Southern Ry. Co. (104808) 

Gulf, Mobile & Northern R. R. 
Co. (112738) 

Steamboat landing (24098) 

Mobile Light & Railroad Co. 
(312105) 





In the instructions to bidders contained in and made a part of 
the advertisement which forms the basis of the contract, it is pro- 
vided in specific terms, paragraph 5, that “the existing contract or 
designation may not cover all of the service that is to be performed 
by the contractor under this advertisement.” Also, it is provided 
under paragraph 11 of such instructions that: 


Contractors will also be required to perform without additional compensation, 
any and all additional service during the contract term that may be caused 
by changes of site of the said post offices, railroad stations, steamboat landings, 
mail stations, terminal railway post offices, or points of exchange with electric 
or cable cars “and to and from any new railroad station within the city used 
by a company named in the schedule of service,” and also such mail transporta- 
tion service as may be necessary between the post office and a new railroad 
using the depot of a railroad named in the schedule of service, and such 
transfer and mail-station service as may be necessary to and from such railroad ; 
provided that in the case of the change of site of a mail station the increase 
in distance traveled by reason of such change of site does not exceed one- 
quarter of a mile per trip each way. The discontinuance of a mail station, or 
the consolidation of two or more stations, and the establishment of another 
in lieu thereof, whether of the same name or not, not involving an increase 
in travel of more than one-quarter of a mile each way per trip, will be regarded 
as a change of site, and no additional pay will be allowed for the increased 
service caused by such change. 
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As stated in your letter, the new depot of the Alabama, Tennessee 
& Northern Railway is not a point named in the statement of serv- 
ice in the advertisement, neither is the railroad named therein, but 
the Louisville & Nashville Railroad Co. is named therein, and it is 
evident from the facts as presented that the case involves, so far as 
the niail here in question is concerned, a change of site of a railroad 
station, as to which paragraph 11, supra, provides that the contractor 
shall be required to perform, without additional compensation, the 
additional service required by said change. The proviso in the 
above quotation relating to change of site of mail stations, in which 
cases the contractor is entitled to additional compensation if the in- 
crease in distance is in excess of one-quarter of a mile each way, 
is not applicable to the present case since the increased haul in this 
case is not due to a “ change of site of a mail station ” but is due to a 
change of site of a railroad station, and, with respect to change of 
site of railroad stations, it is provided that the contractor shall be 
required to perform the additional services without additional com- 
pensation regardless of the additional distance involved. 

The.case presented by your submission involves substantially the 
same principle as that in the case dealt with in the decision, 8 Comp. 
Gen. 370, and, accordingly, you are advised that the contractor should 


be required to perform the services required by the change of site 
of the railroad station at and from which the Reform and Mobile 
mail arrives and departs without additional compensation, and that 
there is no authority for the department to advertise and enter into 
contract for mail messenger service for the purpose of establishing 
a mail messenger route between the post office and the new depot. 


(A-27050) 
VETERANS’ BUREAU—INSURANCE—REINSTATEMENT 


If an original application for reinstatement of lapsed term insurance filed on or 
prior to July 2, 1927, the termination date fixed by statute for all reinstate- 
ments of term insuranee, is finally rejected on the basis of evidence sub- 
mitted to the Veterans’ Bureau showing failure to meet the conditions of 
the regulations under which filed, recognized as authorized by law in cases 
where the insured could show comparative good health at date of lapse 
and date of reinstatement, the Veterans’ Bureau is without authority to re- 
consider the application for reinstatement on the basis of new evidence 
filed subsequent to July 2, 1927, and subsequent to the happening of perma- 
nent and tota! disability and death of the insured, under section 304 of the 
World War veterans’ act, authorizing reinstatement in cases where the 
insured is suffering with a service-connected disability less than permanent 
and total. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
May 9, 1929: 
Consideration has been given to your letter of April 25, 1929, sub- 
mitting for consideration the war-risk insurance case of Carroll C. 
Clark, XC—1401210, wherein the facts are stated as follows: 
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I have the honor to request your decision as to the status of certain converted 
insurance in the case of Carroll C. Clark, XC—1401210, now pending for adjudi- 
cation before this bureau. 

This veteran while in the service applied for $10,000 term insurance on 
November 4, 1918, naming his father as sole benefic'ary. The veteran was dis- 
charged on December 13, 1918, and premiums on the $10,000 term insurance 
were reported paid to include October, 1925. On November 1, 1925, $5,000 of 
the term insurance was converted to a 30-year endowment policy in favor of 
the veteran’s wife and son, with premiums paid to include January, 1928. This 
policy is not now in question. 

The veteran allowed the remaining $5,000 term insurance to lapse for failure 
to pay the premium due on November 1, 1925. On May 13, 1927, he applied for 
the reinstatement of this $5,000 term insurance under bureau regulations, which 
provide in substance that the applicant must be in good health, and so state 
in his application, and which also provide that the applicant should submit a 
report of a complete medical examination. (Veterans’ Bureau Regulation 138, 
effective July 2, 1926.) This application for reinstatement was rejected on 
June 23, 1927, because a medical examination showed that the veteran was 
suffering from a lung disability not connected with service. Six dollars and 
seventy cents covering premiums for two months tendered with the application 
for reinstatement of May 13, 1927, were refunded on July 12, 1927. On June 
29, 1927, the veteran applied for the conversion of the $5,000 term insurance 
which he was attempting to reinstate, and he indicated that he wished the bene- 
ficiary thereof to be his father. As the application for reinstatement of May 
13, 1927, was rejected on June 23, 1927, it naturally followed that the applica- 
tion for conversion was also rejected. 

The claimant first applied for disability compensation on May 20, 1927, allez- 
ing that his disability was tuberculosis. On June 17, 1927, it was held that 
the disability was not service connected. After the submiss‘on of additional 
evidence in July, 1927, the bureau held, on August 6, 1927, that the disability 
was service connected under the second proviso, section 200, World War vet- 
erans’ act, 1924. This rating of August 6, 1927, showed no disability from 
the date of the veteran’s discharge, December 13, 1918, to September 30, 1920; 
a temporary partial 10 per cent disability from September 30, 1920, to January 
1, 1926; a temporary partial 35 per cent disability from January 1, 1926, to May 
25, 1927; and a temporary total disability from May 25, 1927, service connected 
as just indicated, 

On February 16, 1928, the case was rerated and service connection continued. 
The disabilities given under this rating were the same as the disabilities under 
the rating on August 6, 1927, with the exception that the temporary total d’s- 
ability was terminated January 28, 1928, and a permanent total disability 
declared to exist from and after January 28, 1928. In spite of the rating of 
February 16, 1928, which had established a permanent and total disability from 
January 28, 1928, the veteran was adv:sed on March 6, 1928, that his applica- 
tion for the reinstatement of $5,000 term insurance (that made on May 13, 1927) 
had been reconsidered and that it was acceptable for approval under section 
304, World War veterans’ act, 1924, as amended, provided that back premiums 
with interest were paid. In this letter of March 6, 1928, instructions were 
given as to the establishment of a premium l’en for the unpaid premiums and 
advice was further furnished as to the details of the attempted conversion. On 
March 20, 1928, the father of the veteran tendered $73.30, in compliance with 
the bureau's letter of March 6, 1928, to complete thé reinstatement under section 
304, World War veterans’ act, 1924, as amended. This tender was finally 
rejected on May 19, 1928, because of the intervening permanent and total dis- 
abil ty, and because of the fact that the veteran never met the complete require- 
ments for reinstatement, in that he did not submit the necessary premiums 
for reinstatement until after he had been rated as permanently and totally 
disabled, the effective date of which was January 28, 1928, 

In order to complete the chronology of the case it should be stated that the 
veteran died on April 1, 1928, and that on July 13, 1928, a post-mortem rating 
was given which confirmed the rating of February 16, 1928. 


In conclusion, you state that the general question involved: is 
“whether the bureau under the present circumstances may now re- 
consider an application [for reinstatement of lapsed term insurance} 
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previously rejected at a time when the evidence did not show service 
connection of the disabilities.” 

Applications for reinstatement of term insurance were of two gen- 
eral classes, viz, those authorized by regulation (not expressly but 
impliedly authorized by statute, 27 Comp. Dec. 1084, 1 Comp. Gen. 
109), where the insured was in as good health at date of application 
for reinstatement as when the insurance lapsed, and those expressly 
authorized by statute (sec. 408 of the war risk insurance act and sec. 
304 of the World War veterans’ act), where the insured was suffering 
with a service-connected disability less than permanent and total. 

Reference has been made, as possibly controlling in this case, to 
the decision of this office dated March 15, 1924, A. D. 8096, involving 
reinstatement of term insurance in the case of Lonnie Graves, 
C-530449. That was a case involving the authority of the bureau to 
reconsider an application for reinstatement of term insurance under 
section 408 of the war risk insurance act after the application had 
once been rejected, on the basis of a subsequent rating of service con- 
nection. It was held in effect that a finding of total and permanent 
disability not of service origin, made by the bureau, defeating an 
application for reinstatement of an insurance policy under section 
408 of the war risk insurance act, may be reviewed and corrected by 
the bureau to show the disability to have been total and permanent 
at a date subsequent to the application for reinstatement of the in- 
surance and of service origin, the effect of which was to consider the 
original application for reinstatement effective to validate the policy 
and to authorize lawful payments thereunder. 

There are essential differences between the facts of the two cases 
and a material change in the terms of the controlling statute since 
that decision was rendered. 

In the Lonnie Graves case the reconsideration of the rejected 
application was made under the same provisions of law, section 408 
of the war risk insurance act, as the original consideration of the 
application. In the instant case the reconsideration of the rejected 
application may only be made under different provisions of law and 
regulation than those under which the application was originally 
considered. In other words, the reconsideration of the application 
for reinstatement now proposed by the bureau subsequent to the 
happening of permanent and total disability, and even subsequent 
to the death of the insured, would be based on a different authority 
with different conditions and requirements differing essentially from 
those incident to the authority under which the original application 
was filed and rejected. 

Under Regulation No. 138, effective July 2, 1926, which appears 
to have been controlling in the original consideration of this case, 
the applicant for reinstatement was required to show comparative 
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health condition as of date of lapse and application for reinstate- 
ment and also required to pay but two monthly premiums. Under 
the statute, section 304 of the World War veterans’ act, the appli- 
cant must show service-connected disability less than permanent 
and total and either pay all back premiums with interest or arrange 
for the amount thereof to be charged against the insurance. It 
would appear from section 4113 of said regulation that it was usually 
the practice of the bureau to proceed to consider an application 
under the statute where the applicant had failed to meet the require- 
ments to authorize reinstatement under the regulation. That admin- 
istrative practice and the privilege thus extended to the insured 
to have his application for reinstatement automatically reconsidered 
under the statute upon failure to meet the requirements of the regu- 
lations, may not apply to a case where, subsequent to the original 
filing of the application under the regulation and prior to notice to 
the applicant of his privileges under the statute, conditions arose, 
such as the happening of permanent and total disability, which 
defeated his rights under the statute. That is to say, an original 
application under the regulation prescribing certain specified require- 
ments was not a continuing one under the statute prescribing entirely 
different requirements. It was proper for the administrative office 
to provide by regulation that an application for reinstatement would 
be considered, also, under the statute, but there was no vested right 
under the statute unless and until the applicant had been notified of, 
and signified his intention to meet, the requirements of the statute. 
In this case it was improper for the administrative office to have 
notified the insured of rights under the statute for the reason that 
on date of such notice, March 6, 1928, he already had been deter- 
mined permanently and totally disabled from January 28, 1928, 
which destroyed any rights he may previously have had to the 
benefits of reinstatement under the statute. 

It is believed any doubt as to the correctness of the above view is 
set at rest by the terms of section 304 of the World War veterans’ 
act as amended by the act of July 2, 1926, 44 Stat. 799, and section 
301 of the same statute as amended by the’ act of May 29, 1928, 45 
Stat. 969. The first section contained the following proviso: “That 
no yearly renewable term insurance shall be reinstated after July 2, 
1927.” The second section contained the following provisions: 

Except as provided in the second paragraph of this section, not later than 
July 2, 1927, all term yearly renewable insurance held by persons who were 
in the military service after April 6, 1917, shall be converted, without medical 


examination, into such form or forms of insurance as may be prescribed by 
regulations and as the insured may request. * * *, 
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All yearly renewable term insurance shall cease on July 2, 1927, except when 
death or total permanent disability shall have occurred before July 2, 
” 


_, " * 

Certain exceptions were noted in the statute, not here involved. 
These provisions of law were enacted subsequent to the decision in 
the Lonnie Graves case. Even if reinstatement in this case were 
otherwise considered proper under the rule announced in that case, 
these provisions of law would now preclude the reconsideration of an 
application for reinstatement under section 304 of the statute on 
the basis of a rejected application filed under the regulations prior 
to the termination date, July 2, 1927, other than such cases as come 
within the terms of the exceptions fixed in the statute. While there 
has been recognized the right of the bureau to pass on all applications 
for reinstatement and conversion filed on or prior to July 2, 1927 
(letter of February 27, 1928, A-21551), the bureau has no authority 
to reconsider, after July 2, 1927, an application for reinstatement of 
term insurance once finally rejected at a time when the evidence be- 
fore the bureau failed to show compliance with either the regulations 
or the statute. The filing of new evidence after rejection and subse- 
quent to July 2, 1927, would be equivalent to a new application and 
not for consideration by the bureau. 

You are advised, therefore, that payment of insurance should not 


be made in this case on the basis of the $5,000 which lapsed for non- 
payment of premiums November 1, 1925. 


(A-27111) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN— 
DEPRECIATION OF VEHICLES USED IN COOPERATIVE WORK 


Under the provisions of law contained in the annual appropriation acts of the 
Department of the Interior authorizing the Geological Survey to perform 
scientific and technical investigations for bureaus and establishments hav- 
ing funds available therefor, there is no authority for the Survey to charge 
for depreciation on passenger-carrying vehicles used in such cooperative 
work. 


Comptroller General McCarl to the Secretary of the Interior, May 11, 1929: 
I have your letter of May 2, 1929, as follows: 


In connection with the scientific and technical work which the Geological 
Survey performs for other bureaus and establishments, there 1s naturally an 
extensive use of automobiles as in its regular work. Under present practice 
the only reimbursement made for the use of Geological Survey automobiles is 
the current operating and maintenance expenses which do not, of course, begin 
to represent the cost of furnishing such service, the result being that indirectly 
the appropriations of the other establishments are augmented by reason of the 
fact that the depreciation of the automobiles, which is considerable, is borne 
by the respective appropriations of the Geological Survey made for specific 
purposes. 

It seems appropriate, therefore, that consideration be given to some means of 
properly charging the appropriations of the establishments for whici work is 
performed more nearly for the actual cost of such service, It seems probable 
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that the use of a mileage charge for the automobiles used would more nearly 
represent the actual cost of this phase of the work, and it is therefore requested 
that you advise me if such a plan may be adopted in order that appropriate 
steps may be taken by the Geological Survey to seek reimbursement for the cost 
of the automobile transportation furnished. 

In this connection, reference is made to your decision in 3 Comp. Gen, 74, 
affecting the Reclamation Service. The situation in the Geological Survey is 
not essentially different, inasmuch as the appropriations made for topographic 
surveys and the gaging of streams, for instance, cover specific activities, and to 
fail to fully reimburse such appropriations by not charging for the depreciation 
of automobiles used on other projects seems to be unwarranted, especially as 
the use of the Geological Survey cars has become very extensive. 

On the basis of known facts, it is believed that a mileage rate of 7 cents— 
the maximum authorized in the Geological Survey portion of the Interior De- 
partment appropriation act for the use of personally owned cars on official 
business—would be a reasonable figure for such service. 

Jarly consideration will be appreciated. 

The general rule is that when the performance of services by one 
establishment of the Government for another establishment does not 
involve the incurring of any extra expense or the increasing of the 
regular force and equipment, there is no basis for charging the appro- 
priation of the establishment receiving the benefits of such services. 
5 Comp. Gen. 1036; 6 id. 81, 217; 7 id. 709. As to property and 
equipment of one governmental agency borrowed and used by an- 
other, it is a well-recognized principle of law that there is no 
authority to demand a return or compensation based upon the use 
alone. 25 Comp. Dec. 682; 5 Comp. Gen, 162. 

The decision, 3 Comp. Gen. 74, cited in your submission as a basis 
for the proposed charging of appropriations of bureaus and estab- 
lishments for which the Geological Survey performs scientific or 
technical investigations, is an exception to the general rule based 
upon the theory that as the reclamation fund is a reimbursable ap- 
propriation, the equipment acquired thereunder represents an asset 
which should not be permitted to be depreciated from use on other 
than objects for which the fund was created. No such situation is 
presented with respect to property and equipment of the Geological 
Survey. The appropriations for the Survey are annual appropria- 
tions made for the need of the service for each fiscal year and, no 
doubt, as a rule, the depreciation of passenger-carrying vehicles 
occurs largly in fiscal years subsequent to that in which the vehicles 
were acquired, 

The authority for the Geological Survey to perform scientific and 
technical investigations for other bureaus and establishments is con- 
tained each year in the annual appropriation acts for the Depart- 
ment of the Interior and is to the effect that any department or in- 
dependent establishment of the Government having funds available 
for scientific investigations and requiring cooperative work by the 
Survey on scientific and technical investigations “ within the scope 
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of the functions of that bureau and which it is unable to perform 
within the limits of its appropriations may, with the approval of 
the Seeretary of the Interior, transfer to the Geological Survey such 
sums as may be necessary to carry on such investigations.” See act 
of March 4, 1929, 45 Stat. 1595. 

It will be noted the scientific and technical investigations contem- 
plated by this law are limited to those within the scope of the func- 
tions of the Geological Survey, and the transfer of the funds is au- 
thorized only when the Survey is unable to perform the cooperative 
work within the limits of its appropriations. The logical inference | 
to be drawn from the law as thus expressed is that if the work in- 
volved in any given investigation can be performed by the Survey 
within the limit of its appropriations, no reimbursement or advance 
should be sought from the governmental bureau or agency receiving 
the direct benefit of such investigation. Furthermore, as the investi- 
gations authorized are those within the scope of the functions of 
the Survey, it was evidently contemplated by the Congress that in 
performing such cooperative work the Survey would derive some 
benefit therefrom. Hence, it may not be considered that the appro- 
priations of the Survey are improperly burdened in bearing such 
indirect expenses of such investigating work as may be involved in 
the use and depreciation of passenger-carrying vehicles. 

It is noted you refer in your submission to the provision in the 
annual appropriation acts relating to the Geological Survey authoriz- 
ing an allowance of not to exceed 7 cents per mile for the use of pri- 
vately owned automobiles on official matters and suggest the same 
rate would be a reasonable figure to be charged for the depreciation 
of passenger-carrying vehicles of the Geological Survey used for 
scientific and technical investigating work for other bureaus and 
establishments. It is not apparent what relation the figure of 7 cents 
per mile may have to the present matter. In cases of privately owned 
automobiles the allowance covers expenses of maintenance and opera- 
tion, including gasoline, oil, etc., whereas in the matter presented by 
you it would cover depreciation only, since you state that the cost of 
maintaining and operating such vehicles while used under a par- 
ticular project is charged to the funds made available for the purpose. 
Such basis of computing the charges would not appear to be proper 
even if the law authorized some charge. 

Accordingly, in specific answer to the question submitted by you, I 
have to advise that there is no authority for the Geological Survey to 
charge other bureaus and establishments for depreciation on passen- 
ger-carrying vehicles used in scientific and technical investigations 
performed for them. 
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(A-26658) 


VETERANS’ BUREAU—INSURANCE—JUDGMENTS 


The Veterans’ Bureau is without authority to award to a successful litigant in 
a suit brought pursuant to law under a contract of war-risk insurance, any 
amount in addition to that specifically provided for in the judgment or 
computed in accordance with its specific terms, even though the additional 
amount would have been authorized if the issues decided by the court 
validating the insurance had been decided favorably to the parties in 
interest by the bureau without litigation. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

May 14, 1929: 

Consideration has been given to your letter of March 13, 1929, 
submitting for consideration the war-risk insurance cases of Volley 
Hardin Rigney, C-528971, and Wilfred MacHugh, C—208610, involv- 
ing the question whether a greater amount than specifically stated 
in a final judgment of the court may lawfully be paid to those de- 
termined to be entitled, if found due by the Director of the Veterans’ 
Bureau under the contract of insurance and provisions of control- 
ling statutes and regulations. 

The facts in the two cases are stated in your submission to be as 
follows: 


Rigney’s insurance was deemed not to have lapsed under the provisions of 
section 305 of the World War veterans’ act, and monthly installments in the 
amount of $57.08 were made payable to him commencing as of April 30, 1920 
(the date on which he was rated by the bureau as permanently and totally 
disabled), and continuing on the 30th day of each succeeding month to and 
including June 30, 1926. Rigney died on July 13, 1926. You will note that the 
anniversary date of the award was the 30th day of the month and the last 
installment paid to Rigney was that which accrued on June 30, 1926. The 
next installment due under the contract of insurance accrued on July 30, 
1926, and by reason of Rigney’s death became payable to the beneficiary under 
the contract. 

Subsequent to Rigney’s death a dispute arose between certain persons, claim- 
ing as bencficiaries, and the bureau, Suit on the claim was instituted under 
the provisions of section 19 of the World War veterans’ act, and the court held 
the plaintiff to be the proper beneficiary and entered the following judgment: 

“It is therefore ordered * * * that the United States of America pay 
unto the plaintiff, * * * the sum of twelve hundred forty-four and 21/100 
dollars ($1,244.21), being the amount of monthly installments accruing from 
the date of the death of the decedent (the insured), to wit, July 13, 1926, 
up to and including the date of signing hereof. * * *.” 

The judgment was signed June 8, 1928, and the last installment which ac- 
crued within the period covered by the judgment was that of May 30, 1928. 
Therefore there had accrued between July 13, 1926 (date of insured’s death), 
and June 8, 1928 (entry of judgment), twenty-three installments each in the 
amount of $57.03, totaling $1,311.69, or $67.48 in excess of the amount 
($1,244.21) allowed by the judgment. 

* + 6 * * * 


In the MacHugh case the insured made claim upon the bureau for benefits 
under a $5,000 contract of term insurance on the ground that he was perma- 
nently and totally disabled on and after the date of his discharge. The bu-eau 
denied the claim and suit was instituted under section 19 of the World War 
veterans’ act. During the pendency of the suit the plaintiff died and the suit 
was continued by the insured’s administratrix. The material allegations of 
the complaint were that a contract of war-risk term insurance in the amount 
of $5,000 was in force on April 30, 1919; that by the terms of said contract the 
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insurer agreed to pay the insured $28.75 per month if the insured became 
permanently and totally disabled during the life of the contract; that the 
insured became permanently and totally disabled on April 30, 1919; that the 
designated beneficiary predeceased the insured; that the insured died on 
December 11. 1927; and that the plaintiff was the regularly appointed, qualified, 
and acting administratrix of the estate of the insured. Upon a trial of the case 
these issues were found in favor of the plaintiff. Judgment for the adminis- 
tratrix in the amount of $5,000 was entered September 28, 1928. The principal 
issue was whether or not the insured became permanently and totally dis- 
abled on the date alleged, April 30, 1919, and as heretofore stated was decided 
in favor of the plaintiff. 

With these issues determined in favor of the plaintiff it would have been 
proper to enter a judgment in favor of the plaintiff in the amount of $6,233.00, 
or $1,233.00 over and above the amount of the judgment which has been entered. 
This larger amount ($6 233.00) is computed as follows: 


Installment of $28.75 accrued on Apr. 30, 1919, and an installment of 

like amount accrued ou the 30th day of each succeeding month to 

and including the 30th day of November, 1927_.-----.---.-------- $2, 990. 00 
Computed value of installments accrued after death of insured 


6, 233. 00 


You understand, I am sure, that if the issue of permanent total disability 
had been determined by the bureau in favor of the plaintiff the payment of the 
larger amount to the administratrix would have been made without question. 


With reference to the matter you stated: 


Also, it is a fact that in a great number of similar cases arising prior to your 
decision of November 9, 1928, the full value of unpaid installments under the 
contract of insurance was paid by means of adjustment checks issued afier 
the payment of the amounts allowed in the judgments. This practice had con- 
tinued for a period so long—and with your sanction—that its propriety was 
unquestioned and attorneys for the Government have not hesitated to represent 
to attorneys for the plaintiffs the desirability of entering judgments for amounts 
“less” rather than “more” than the value of accrued installments: This for 
the reason that if judgment be entered for an amount in excess of accrued in- 
stallments, modification is absolutely essential, whereas it was represented that 
judgments entered for less than the value of accrued installments would cause 
no loss to the judgment creditor, because he was advised that adjusted pay- 
ments would take care of any discrepancy. 


The suits in both of these cases were brought pursuant to the 
authority contained in section 19 of the World War veterans’ act, as 
amended by the act of March 4, 1925, 43 Stat. 1302. See, also, amend- 
ment of May 29, 1928, 45 Stat. 964. The suit in the Rigney case was 
apparently brought under that portion of the statute providing: 


* * * In all cases where the bureau acknowledges the indebtedness of the 
United States upon any such contract of insurance and there is a dispute as to 
the person or persons entitled to payment, a suit in the nature of a bill of 
interpleader may be brought by the bureau in the name of the United States 
against all persons having or claiming to have any interest in such insurance 
in the Supreme Court of the District of Columbia or in the District Court in 
and for the district in which any such claimants reside: * * *. 


The suit in the MacHugh case was apparently brought under that 
portion of the statute providing: 


In the event of disagreement as to claim under a contract of insurance be- 
tween the bureau and any person or persons claiming thereunder an action on 
the claim may be brought against the United States either in the Supreme Court 
of the District of Columbia or in the District Court of the United States in 
and for the district in which such persons or any of them resides, and jurisdic- 


tion is hereby conferred upon such courts to hear and determine all such 
controversies. * * *%, 
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The primary issue before the court in the Rigney case was the 
determination of lawful beneficiaries to the insurance due under the 
contract, and in the MacHugh case, whether the insurance matured 
by happening of permanent total disability prior to its lapse for 
nonpayment of premiums. Each of these issues was determined 
against the Government. While it is true that in neither case was 
there a direct issue before the court as to the exact amount of insur- 
ance due the plaintiffs, the final action of a United States court in a 
suit properly instituted under the provisions of the statute is con- 
trolling not only of the particular issues forming the basis of the 
court’s action, but also of other matters essential to the proper and 
final disposition of the case, including the amount payable to the 
successful litigants, if covered by the judgment of the court. 

The well-settled rule is that the Government may pay neither more 
nor less under a judgment against it than the amount specifically 
provided for in the judgment, or computed in accordance with its 
specific terms. There is nothing in the provisions of the World War 
veterans’ act vesting in the United States courts jurisdiction to deter- 
mine questions arising under war-risk insurance to justify or author- 
ize any exception of war-risk insurance cases from this general rule. 
Where the language of the judgment will permit, it may be construed 
liberally to give the full benefit to which the plaintiffs are entitled 
under the principles announced by the court, but the judgment may 
not be amended or modified by an executive officer of the Govern- 
ment. If any error or omission has been made in the final judgment 
of the court in war-risk insurance cases, resulting unfavorably either 
to the Government or to the plaintiffs, it is the duty of the attorney 
concerned to apply to the court for correction or amendment of the 
judgment. 

There is for the consideration of the Veterans’ Bureau and the 
Department of Justice the matter of either requesting the courts to 
refrain from stating in judgments in war-risk insurance cases the 
specific amount due when the amount is not directly in issue, sug- 
gesting that the judgments read, “such amount as may lawfully 
be found-due by the United States Veterans’ Bureau pursuant to 
the contract of insurance and the controlling statutes and regula- 
tions,” or of exercising greater care in stating in the pleadings or 
otherwise the exact amount involved. The past practice in this 
connection, as reported in your letter, under which it has been cus- 
tomary to state in the pleadings an amount as in issue less than the 
plaintiffs would be entitled to, if successful, should be discontinued. 
The courts have before them in these cases the legality of insurance 
contracts obligating the Government for certain specified monthly 
payments computed in accordance with certain rules and regulations, 
in view of which the greatest possible care should be exercised in pre- 
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senting to the court the exact amount which the Government will be 
obligated to pay from Government funds in the event the issues are 
decided against it. 

It is noted that the judgment in the Rigney case, after directing 
payment of a specific amount, provides for continuing the monthly 
installments “ until the full amount of the policy has been paid in 
accordance with Veterans’ Bureau rules and regulations.” There- 
fore, while only $1,244.21 is for payment as of date of judgment, 
installments thereafter may continue until the full amount of the 
policy shall have been paid. Hence, the apparent error in this case 
may, to some extent at least, be subsequently adjusted. 

In the MacHugh case the terms of the judgment permit of no 
adjustment, the judgment being for the lump sum of $5,000, and that 
amount alone is payable in full satisfaction of the judgment. 


(A-26575) 


LEAVES OF ABSENCE—ANNUAL—EMPLOYEES OF CHEMICAL 
WARFARE SERVICE 


Employees of the Chemical Warfare Service are not employees of arsenals, 
ete., and are not entitled to leave under the provisions of the act of August 
29, 1916, 39 Stat. 617, granting leave to employees of navy yards, gun 
factories, naval stations, and arsenals of the United States Government. 


Decision by Comptroller General McCarl, May 16, 1929: 

There is before this office for consideration in connection with the 
audit of the September, 1928, accounts of Capt. F. C. Beebee, United 
States Army, Edgewood Arsenal, Md., the question of whether or 
not the provisions of the act of August 29, 1916, 39 Stat. 617, granting 
30 days’ leave of absence each year to “each and every employee 
of the navy yards, gun factories, naval stations, and arsenals of the 
United States Government,” are properly applicable to employees at 
Edgewood Arsenal as laborers and clerks paid from the appropria- 
tion “Chemical Warfare Service, Army.” 

The Chemical Warfare Service was created as a separate branch of 
the Army by the act of June 4, 1920, 41 Stat. 768. At the time this 
work was commenced by the Army the Corps of Engineers was in 
charge of its development under a section of that corps similar to the 
aviation section in the Signal Corps prior to the creation of a separate 
Air Corps. As the work progressed this section became practically 
an independent unit to which engineer officers were assigned. At 
no time does it appear to have been considered part of the Ordnance 
Department nor did the Congress consider its work sufficiently simi- 
lar in character to that of the Ordnance Department to place it 
under that department. See hearings on the Army reorganization act. 

Neither the act of June 4, 1920, supra, nor amendatory acts (act of 
June 30, 1922, 42 Stat. 723, and act of February 24, 1925, 43 Stat. 
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970), specifically transfer to the Chemical Warfare Service any au- 
thority previously conferred upon the Ordnance Department. There 
appears to be no law which extends to civilian personnel of the 
Chemical Warfare Service the rights and privileges enjoyed by 
civilian employees of the navy yards, gun factories, naval stations, 
and arsenals of the United States Government under the act of 
August 29, 1916, 39 Stat. 617. 

The Chemical Warfare Service is a separate branch or depart- 
ment of the Army and is distinct from any other branch or depart- 
ment of the Army. While it appears that some of the civilian em- 
ployees of the Chemical Warfare Service are stationed at an arsenal 
that fact does not ipso facto make them employees of the arsenal. 
The act of August 29, 1916, swpra, does not apply to employees who 
are at arsenals, etc., but to employees of the arsenals, etc. It is 
apparent that such civilian employees of the Chemical Warfare 
Service are field employees of the War Department. 

Numerous decisions have held, in effect, that it is self-evident that 
employees in the field service generally are not employees of ar- 
senals, etc., and, accordingly, are not entitled to leave as provided 
by the act of August 29, 1916, supra, 6 Comp. Gen. 560; 26 Comp. 
Dec. 873; id. 27; id. 23; 23 id. 473; A-24467, dated October 1, 1928, 
and A-22968, dated May 25, 1928. In other words, the decisions uni- 
formly have held that only employees of navy yards, gun factories, 
naval stations, and arsenals of the United States Government are 
entitled to the leave privileges extended by said act. 

Accordingly, employees of the Chemical Warfare Service are not 
entitled to leave of absence as a matter of right but are entitled to 
leave only within the discretion of the head of the department. 26 
Comp. Dee. 379. 

However, in view of the apparent misunderstanding as to the status 
of this class of employees and the fact that heretofore no objection 
has been made in the audit and settlement of the accounts with re- 
spect to such status payments of this class will not be questioned in 
the audit for periods prior to July 1, 1929, if otherwise correct and 
proper. 


(A-26998) 


BURIAL EXPENSES 


The act of January 19, 1929, 45 Stat. 1090, does not authorize the Navy Depart- 
ment to assume expenses of funeral and burial of retired officers and en- 
listed men or of transferred members of the Fieet Naval Reserve and 
Fleet Marine Corps Reserve (inactive or retired), who die while naval 
patients in other Governments hospitals. Such expenses may be paid only 
as authorized prior to the act. 
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Comptroller General McCarl to the Secretary of the Navy, May 16, 1929: 


There has been received by your first indorsement of April 22, 
1929, a letter dated April 16, 1929, from the Bureau of Medicine and 
Surgery, as follows: 


1. The act approved January 19, 1929 (ref. a), makes provision (subject to 
certain conditions) for the care and treatment in Government hospitals, other 
than naval, of naval patients on the active or retired list and members of the 
Naval Reserve and Marine Corps Reserve, or, more specifically, for the follow- 
ing classes of personnel: 

(a) Officers and enlisted men of the Navy and Marine Corps on the active or 
retired list; 

(b) Officers and enlisted men of the Naval Reserve and Marine Corps Re- 
serve while employed on active duty; 

(c) Transferred members of the Fleet Naval Reserve and Fleet Marine Corps 
Reserve, whether on active duty, in an inactive status, or on the retired list of 
the Regular Navy. 

2. One of the conditions precedent to such hospitalization is the “ consent” of 
“the Government agencies having control of such other hospitals.” In accord- 
ance therewith this bureau made application to the Veterans’ Bureau for the 
hospitalization of a retired naval officer suffering from tuberculosis, a disease 
for which the Navy at present has no hospital in suitable climatic location. In 
agreeing to admit the officer, however, the Veterans’ Bureau (enclosure A) 
stipulates, among other things, that in event of the patient’s death the Navy 
Department shall assume all expenses incident to the care and disposition of 
his remains. 

8. The language of this bureau’s appropriation, “ Care of the dead,” has been 
construed to prohibit payment of expenses for care of the remains of retired and 
inactive personnel, but, in recognition of the situation arising when such persons 
die in naval hospitals and their remains are not claimed by relatives, the expedi- 
ent indicated by the Comptroller General's decision of March 19, 1928 [1925] 
(enclosure C), has been adopted, i. e., the expenses of funeral and burial are 
assumed by the Navy Department with subsequent reimbursement from the pay 
due the deceased at time of death. This procedure may be followed, however, 
only when death occurs in a naval hospital. 

4. Unless some provision may be made for care of the remains of retired and 
inactive naval patients who may die while under treatment in other Govern- 
ment hospitals, it is evident that the benefits intended to be conveyed by the act 
of January 19, 1929, will be lost, in so far as concerns hospitals under the 
Veterans’ Bureau. The bureau therefore requests that the Comptroller General 
be asked to decide whether the Navy Department may assume the funeral and 
burial expenses of retired officers and enlisted men (inactive) and of transferred 
members of the Fleet Reserves (inactive or retired) who die while naval 
patients in other Government hospitals. 

5. As the hospitalization of Ensign William B. Rigsby, U. 8S. N., retired, is 
dependent on the determination of this question of funeral expenses, prompt 
action will be appreciated. 


In connection with this matter you present for decision the follow- 
ing question: 


* * * Whether or not the Navy Department may lawfully assume the 
funeral and burial expenses of retired officers and enlisted men and of trans- 
ferred members of the Fleet Naval Reserve and Fleet Marine Corps Reserve 
(inactive or retired) who die while naval patients in other Government 
hospitals? 


The act of January 19, 1929, Public, No. 675, 45 Stat. 1090, 
provides: 

That hereafter the Secretary of the Navy may provide for the care and 
treatment of nava! patients on the active or retired list and members of the 


Naval Reserve or Marine Corps Reserve entitled to treatment in naval hospitals 
in other Government hospitals when appropriate naval hospital facilities are 
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not available and the Government agencies having control of such other 
hospitals consent thereto, All expenses incident to such care and treatment 
received by naval patients in other Government hospitals, excepting Saint 
Elizabeths Hospital, shall be chargeable to the same appropriation or fund 
as would be chargeable with the care and treatment of such patients in a naval 
hospital: Provided, That the deductions authorized by sections 4812 and 4813, 
Revised Statutes, shall apply to such care and treatment in other Government 
hospitals, except Saint Elizabeths Hospital, and shall be credited to said appro- 
priation or fund. 


This law makes no provision for funeral and burial expenses of 
any class of nayal patients. It is evident, therefore, that burial 
expenses of the patients referred to in your submission may not be 
assumed by the Navy Department pursuant to this law if not proper 
prior to its enactment. 

The provision in the act of January 19, 1929, supra, that “all ex- 
penses incident to such care and treatment received by naval patients 
in other Government hospitals * * * shall be chargeable to the 
same appropriation or fund as would be chargeable with the care 
and treatment of such patients in a naval hospital” simply gives 
such patients the same rights when treated in other Government 
hospitals as they would have if treated in naval hospitals. 

Prior to this act the decisions have indicated the limitations upon 
the appropriations for such burial and funeral expenses. See 1 
Comp. Gen. 284; A-8220 of March 19, 1925. 

However, in the case of officers and enlisted men on the retired 
list, or transferred members of the Fleet Naval Reserve, where rela- 
tives do not arrange for the burial expenses, the body may be buried 
as a sanitary measure (and not inclusive of any expenses for the 
transportation of the body away from the place of death) as a charge 
under the naval appropriation “ Care of the dead,” or if it.is apparent 
there is a sufficient balance due the deceased the same provision may 
be made for burial or funeral expenses as is the case when the death 
of such personnel occurs in a naval hospital, payment being made 
for the various expenses either directly or to the service to which the 
hospital belongs under the appropriation under which the retired 
or retainer pay of the officer or man is paid, as a charge against the 
arrears of pay due at date of death, due notice thereof to be trans- 
mitted with the pay account for settlement. 

Subject to the limitation indicated above the Navy Department 
may lawfully assume the funeral and burial expenses of retired 
officers and enlisted men and of transferred members of the Fleet 
Naval Reserve and Fleet Marine Corps Reserve, inactive or retired, 
who may die while naval patients in other Government hospitals, 

Your question is answered accordingly. 
66677° —29-—40 
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(A-27183) 


COMPENSATION, DOUBLE—POSTAL SERVICE EMPLOYEES 


The act of March 1, 1929, 45 Stat. 1441, extends the act of June 3, 1924, 43 

Stat. 356, to classes of postal employees other than postmasters, assistant 
postmasters, and clerks at post offices of the third and fourth classes so as 
to authorize such other employees to serve as mail messengers, and by im- 
plication extends to them the limitation of $300 in any one year for such 
mail-messenger service. 


Comptroller General McCarl to the Postmaster General, May 17, 1929: 

I have your letter of May 8, 1929, requesting to be advised whether 
a contract may be entered into with a village carrier for mail-messen- 
ger service at the rate of his bid, $495 per annum, his compensation 
as village carrier being at a salary of $1,350 per annum. 

The act of June 3, 1924, 43 Stat. 356, removed the prohibition in 
section 3850, Revised Statutes, with respect to contracting for the 
performance of mail-messenger service in so far as postmasters, as- 
sistant postmasters, and clerks at post offices of the third and fourth 
classes are concerned, with the limitation that the total amount pay- 
able to any postmaster, assistant postmaster, or clerk should not ex- 
ceed $300 for any one year. 

Section 1 of the act of March 1, 1929, 45 Stat. 1441, authorizes the 
employment of mail messengers and other postal employees in a 
dual capacity, or the assignment of extra duties to them, and the 
payment of extra compensation for such employment in a dual 
capacity for extra services. 

In decision of May 2, 1929, A-27033, 8 Comp. Gen. 578, it was held 
that a rural carrier may be permitted to perform mail messenger 
service and be paid therefor not in excess of $300 for any one year, 
provided his combined compensation for the year does not exceed 
$2,000. The act of March 1, 1929, does not in terms authorize rural 
carriers to enter into contract to perform service as mail messengers 
and be paid therefor, but the decision of May 2, 1929, rested on the 
basis that the intent of the act of March 1, 1929, was to authorize the 
employment of mail messengers in other capacities in the Postal 
Service and, also, the employment of other postal employees as mail 
messengers; in other words, that said act by implication extended 
the act of June 3, 1924, to include postal employees other than post- 
masters, assistant postmasters, and clerks at post offices of the third 
and fourth classes. 

By implication, also, the limitation in the act of June 3, 1924, on 
the amount of compensation that may be paid to postmasters, assist- 
ant postmasters, or clerks was extended to apply to postal employees 
at other than third and fourth class offices from whom the act of 
March 1, 1929, removed the prohibition in section 3850, Revised 


DECISIONS OF THE COMPTROLLER GENERAL 611 


Statutes, with respect to contracting for the performance of mail 
messenger service, 

It seems reasonable to assume that the Congress did not intend to 
discriminate against postmasters, assistant postmasters, and clerks 
at post offices of the third and fo:.rth classes in favor of other postal 
employees in the matter of compensation for the performance of 
mail messenger service. 

The language of the act of March 1, 1929, is general and it is 
only by implication that it may be extended to authorize postal 
employees other than those named in the act of June 3, 1924, to con- 
tract for the performance of mail messenger service; and there would 
appear to be no authority or reason for holding that the said act of 
March 1, 1929, removed the prohibition of section 3850, Revised 
Statutes, as to employees at post offices of the first and second classes 
without attaching thereto the limitation in the act of June 3, 1924. 

Answering your question specifically you are advised that a village 
carrier at $1,350 per year may not be permitted to enter into contract 


for the performance of mail messenger service for more than $300 for 
any one year. 


(A-27006) 
COMPENSATION, DOUBLE—POSTAL SERVICE EMPLOYEES 


Section 2 of the act of March 1, 1929, 45 Stat. 1442, authorizing the Comp- 
troller General of the United States to relieve postmasters from unlawful 
payments made by them to “mail messengers, postal employees, and 
other employees of the United States employed in post offices” for servy- 
ices in a dual capacity, is not applicable to relieve a postmaster from re- 
funding Government funds he received for carrying a rural route during 
the absence of the regular carrier. 


Comptroller General McCarl to the Postmaster General, May 18, 1929: 

There has been received your letter of April 16, 1929, requesting 
decision whether the case of Arthur B. Delano, postmaster at East 
Shoreham, Vt., comes within the relief act of March 1, 1929, 45 
Stat. 1442, authorizing the Comptroller General of the United 
States to relieve postmasters from refunding unlawful payments 
made by them for service in a dual capacity prior to the date of the 
act. 

It appears that at least during the period from November 1, 1926, 
to April 30, 1927, inclusive, and from November 1, 1927, to June 10, 
1928, inclusive, the postmaster at East Shoreham, Vt., carried one 
loop 16.5 miles in length of rural route No. 1 from said post offive 
and employed a substitute carrier, Alfred A. Aines, to carry the 
other loop of the route, 9.2 miles in length, and certified to the 
Post Office Department that during this entire period the regular 
carrier, Charles McGuire, was on dyty and carried the entire route, 
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Checks were issued to the regular carrier who indorsed them in 
favor of the postmaster, who, in turn, paid a certain amount, other 
than the legal rate, to the substitute carrier for service on the 9- 
mile loop and retained the balance of the proceeds of the check 
for himself. The regular carrier was physically disabled during 
the said period but was not formally granted leave of absence and 
there was no official record of his absence from duty during any but 
a small portion of the time. The total amount received by the post- 
master in this manner is stated to have been $1,430.68 which he 
has been requested to refund, it having been settled by decisions of 
the accounting officers that a postmaster may not be paid for carry- 
ing a rural route during the absence of the regular carrier. 25 
Comp. Dec. 654. Postal regulations have been in force for some time 
to the same effect. 

The postmaster admitted the falsification of his returns and alleges 
that it was for the purpose of making it appear the regular carrier, 
who was nearing retirement age, was on duty, and stated that he did 
not know he was breaking any law or regulation applicable to the 
Postal Service. 

In letter dated February 12, 1929, addressed to the postmaster in 
question, the Fourth Assistant Postmaster General advised as 
follows: 

Your disregard of the law and the regulations in this case has put the 
department to the annoyance not only of a lot of unnecessary correspondence, 
but to the expense of a needless investigation; has deprived the substitute for 
the time being of money fully earned by him; has resulted in your appropri- 
ating money to which you are in no wise entitled; has caused payment to be 
made at the rate of the regular carrier’s salary insiead of at 100 per cent as 
provided, and there being added to the earrier’s retirement fund an amount 
to which he is not entitled; and it has prevented the carrier's having an op- 
portunity to retire with annuity from the moment his total disability began. 

It is not necessary in this case to consider the postmaster’s motives 
or the effect that fraud or misrepresentation might have on a case 
otherwise coming within the relief act. 

Decision of May 2, 1929, A-27033, 8 Comp. Gen. 578, construed sec- 
tion 1 of the said relief act as follows: 

Section 1 of the act of March 1, 1929, authorizes postmasters to employ postal 
employees in a dual capacity or assign extra duties to them for which they 
may be paid but it does not authorize postmasters to be paid for the per- 
formance of extra duties. See in this connection 25 Comp. Dec. 654. Ac- 


cordingly, you are advised that a postmaster may not serve as a substitute or 
temporary rural carrier and be paid for such service. 


Likewise, section 2 of the relief act, which is specifically made 
applicable only to payments made by postmasters “to mail mes- 
sengers, postal employees, and other employees of the United States 
employed in post offices,” in a dual capacity prior to the date of the 
act, is not applicable to relieve a postmaster, himself, who received 
Government funds for serving in a dual capacity contrary to existing 
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laws, regulations, and established precedent, as in this case. In 
other words, since the classification “mail messengers and other 
postal employees,” as used in section 1 of the act, does not include 
postmasters, it must be held, also, that the classification “ mail 
messengers, postal employees, and other employees of the United 
States employed in post offices,” as used in section 2 of the act does 
not include postmasters. 

You are advised, therefore, that Arthur B. Delano should be re- 
quired to refund the full amount of his indebtedness, viz, $1,430.68. 


A-26810) 


APPROPRIATIONS—AVAILABILITY FOR THE PAYMENT OF 
REWARDS 


Rewards, for the furnishing of information that is not essential but helpful 
in the accomplishment of an authorized work, are not payable unless specif- 
ically provided for in the appropriation, or other statute. 


Comptroller General McCarl to the Secretary of the Interior, May 20, 1929: 
I have your letter of April 11, 1929, as follows: 


Trouble is being experienced with forest fires on the Red Lake Reservation 
in Minnesota believed to be of incendiary origin. The timber resources of this 
reservation are of great value, being the chief source of income for the Red 
Lake Indians. The local officials so far have been unable to apprehend any 
one building fires on or adjacent to the Red Lake Forest. As a means of assist- 
ance in apprehending guilty persons it is proposed to offer a reward to anyone 
apprehending or furnishing evidence leading to the arrest and conviction of 
persons found guilty of bu lding a fire, as prohibited by section 6 of the act of 
June 25, 1910 (36 Stat. L., 855-856), amending section 53 of the act of March 4, 
1909 (35 Stat. L., 1098), as follows: 

“ Spc. 538. Whoever shall build a fire in or near any forest, timber, or other 
inflammable material upon the public domain, or upon any Indian reservation, 
or lands belonging to or occupied by any tribe of Indians under the authority 
of the United States, or upon any Indian allotment while the title to the same 
shall be held in trust by the Government, or while the same shall remain 
inalienable by the allottee without the consent of the United States, shall, before 
leaving said fire, totally extinguish the same; and whoever shall fail to do so 
shall be fined not more than one thousand dollars, or imprisoned not more than 
one year, or both.” 

Advice is requested as to whether or not the law will permit this department 
to pay such rewards. In this connection attentign is invited to the decision of 
the Comptroller of the Treasury (5 Comp. Treas. 118), holding that under an 
appropriation to meet the expenses of protecting timber on the public lands the 
head of the proper department is authorized to offer and pay rewards for the 
apprehension and conviction of persons who set fire to timber, underbrush, or 
grass on the public lands in violation of the act for preventing such depreda- 
tions; also Comptroller General (6 Comp. Gen. 774), holding that an appro- 
priation for “ Contipgencies of the Army” might be used in the payment of a 
reward for the recovery of property stolen from the Army. 

The appropriation from which rewards would be paid, known as “ Industrial 
work and care of timber,” will be found in 45 Stat., p. 207. This appropriation 
is applicable to. “ purposes of preserving living and growing timber on Indian 
reservations and allotments.” Advice is also requested as to the applicability 
of Indian tribal funds appropriated by Congress for general purposes beneficial 
te the Indians of any reservation, 
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The act of March 7, 1928, 45 Stat. 207, making appropriation for 
the Department of the Interior for the fiscal year ending June 30, 
1929, etc., under the heading “ Bureau of Indian Affairs, industrial 
assistance and advancement,” provides: 

For the purposes of preserving living and growing timber on Indian reserva- 
tions and allotments other than the Menominee Indian Reservation in Wis- 
consin, and to educate Indians in the proper care of forests; * * * $375,000: 
Provided, That this appropriation shall be available for the expenses of ad- 
ministration of Indian forest lands from which timber is sold to the extent only 
that proceeds from the sales of timber from such lands are insufficient for that 
purpose: Provided further, That not to exceed $100.000 of the es) unt Ser in 


appropriated may be used for the prevention of forest fires on-Indian reserva- 
tions: © © © 


An appropriation general in terms is available to do the things 
essential to the accomplishment of the work authorized by the ap- 
propriation to be done. As to whether such an appropriation may 
properly be held available to pay a reward for the furnishing of 
information, not essential but probably helpful to the accomplish- 
ment of the authorized work, the decisions of the accounting offi- 
cers have not been uniform. The doubt arises generally because such 
rewards are not necessarily in keeping with the value of the informa- 
tion furnished and possess elements of a gratuity or gift made in 
appreciation of helpful assistance rendered. 

The Congress has frequently considered the wisdom and pro- 
priety of permitting public moneys to be used in paying rewards for 
the furnishing of helpful information or the rendering of other 
assistance to officials of the Government, and in certain instances has 
granted specific authority therefor. 

There being grave doubt as to the propriety of regarding an ap- 
propriation general in terms available for the payment of such re- 
wards, and the Congress having on many occasions accepted the mat- 
ter as one for its consideration and expression, it appears the duty of 
this office to require those in administrative places who desire to offer 
rewards for information or other assistance to aid in the accomplish- 
ment of authorized work, to submit their requirements to the Con- 
gress for specific legislative authority with respect to all appropria- 
tions hereafter to be made. 

As to appropriations heretofore made, in view of the lack of uni- 
formity in the decisions each case will be for disposition on the 
facts, considered in the light of what have heretofore been the 
holdings. 

The appropriation here involved and above quoted, “ For the pur- 
pose of preserving living and growing timber on Indian reservations 
and allotments * * *,” provides that not to exceed $100,000 of the 
amount appropriated may be used for the prevention of forest fires 
on Indian reservations, but does not specifically authorize the use of 
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any part of the appropriation for the payment of rewards for the 
furnishing of information as to law violations, or otherwise. 

The building of fires near any forest or timber or other inflamma- 
ble material upon the public domain, without totally extinguishing 
the same, is a criminal offense punishable by fine or imprisonment or 
both, and it is understood from your submission that it is to aid in 
the enforcement of this criminal law that you purpose to offer re- 
wards to those apprehending or furnishing evidence leading to the 
arrest and conviction of persons violating such law. That rewards 
are regarded necessary or desirable to aid in the enforcement of a 
criminal law would seem an additional reason why the matter should 
be submitted to the Congress for consideration and expression. 

However, in view of the purposes intended to be accomplished by 
use of the appropriation, the great value of the timber, your belief 
that some of the fires may be of incendiary origin, and the fact that 
the season of greatest danger will arrive before the attention of the 
Congress can likely be secured for consideration of the problem, the 
use of the appropriation hereinbefore mentioned for the payment of 
reasonable rewards as proposed will not be objected to. It is to be 
understood, however, that. the rewards to be paid will be fixed as to 
amount in advance by proper order, and that all payments made 
shall be fully and clearly supported by justifying facts. 


As to appropriations hereafter made the rule will be otherwise, 
as hereinbefore stated. 


(A-26745) 


PUBLIC PROPERTY DAMAGED IN TRANSIT—RECOVERIES FROM 
CARRIERS 


Recoveries from common carriers either in actual cash or by deductions from 
the carrier's bills for damage to or loss of public property while in transit 
are for depositing and covering into the Treasury as miscellaneous receipts. 
21 Comp. Dec. 632 distinguished. 


Comptroller General McCarl to the Secretary of Agriculture, May 22, 1929: 

Consideration has been given your letter of March 23, 1929, in 
which you request review of the action taken by this office in certifi- 
cate of settlement No. T-62264, of February 11, 1929, in favor of 
the Pennsylvania Railroad Co., in which the sum of $21.78 was cer- 
tified for payment to the Treasury of the United States for deposit- 
ing and covering into the Treasury as miscellaneous receipts (Gov- 
ernment property damaged in transit), notwithstanding the request 
of your department that such sum be credited to the appropriation 
“Salaries and expenses, office of information, 1929.” 
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You state that the cost of the machine and of the repair of transit 
damage thereto was charged to the appropriation referred to and 
that the transportation charges against which damages were off- 
set were chargeable to the same fund; and that, therefore, the action 
requested by your department appears to be authorized under 
decision 21 Comp. Dec. 632. 

The general rule in connection with money collected from common 
carriers, either in actual cash or by deductions from other bills, for 
the value of Government material or equipment lost or damaged in 
transit, is that the funds are for disposition in accordance with the 
provisions of section 3617, Revised Statutes; that is, the amount 
collected is for depositing and covering into the Treasury as. mis- 
cellaneous receipts. 22 Comp. Dec. 379; id. 704; decision of March 
14, 1925, A-8333. See, also, 14 Comp. Dec, 87; 20 id. 349; 3 Comp. 
Gen. 808; 5 id. 928. 

The only exception to the above rule is in cases coming strictly 
within the holding of the decision cited by you, 21 Comp. Dec. 632, 
which is to the effect that where in the settlement of a claim for 
freight charges an amount is withheld or deducted therefrom off- 
setting the amount paid for damages from the same appropriation, 
and the sum found due the claimant carrier merely reduced, no 
charge should be raised against said appropriation for the amount 
thus set off. The exception covered by this decision applies only 
in cases in which the freight bill upon the shipment of the prop- 
erty damaged or lost is in excess of the amount paid for repairs, in 
which cases where the same appropriation is involved, the bill is 
merely reduced and the amount of the expenses of repairs is allowed 
to remain to the credit of the appropriation. 

In the case now under consideration it appears that the freight bill 
on the graphotype machine which was damaged was $6.74 and the 
amount paid for damages $21.78. In order to collect the amount 
paid by the Government for repairs it was, accordingly, necessary 
to use amounts otherwise due the carrier on other bills to cover the 
entire amount and such action was taken by applying thereto part 
of an amount due the carrier under another bill payable from the 
appropriation “Salaries and expenses, food, drug, and insecticide 
administration, 1929.” There was thus not involved a case of the 
reduction of the carrier’s bill for transportation of the particular 
property damaged, payable from the same appropriation, as con- 
templated by the decision 21 Comp. Dec. 632, but a case involving 
an ordinary collection from the carrier for damage to Government 
property, and, under the generel rule hereinbefore set forth, the 
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amount so collected was for depositing and covering into the Treasury 
as miscellaneous receipts. 

Accordingly, I have to advise that the action taken by this office 
in the settlement herein referred to was correct and must be sustained. 


(A-25619) 


EMPLOYEES’ COMPENSATION COMMISSION—DISABILITY 
COMPENSATION—IMPRISONED BENEFICIARIES 


There is no authority of law for the payment of disability compensation under 
the provisions of the employees’ compensation act, as originally enacted 
or as amended, for any period during which the beneficiary is imprisoned, 
either for his own use or for the benefit of his dependents. 


Comptroller General McCarl to the Chairman of the United States Employees’ 
Compensation Commission, May 24, 1929: 


There has been received your letter of May 9, 1929, as follows: 


Kindly refer to your letter of February 21, 1929 (Commission’s File 68366), 
replying to an inquiry of January 2, 1929, in which the question was raised 
whether compensation. might be paid under the act of September 7, 1916 (39 
Stat. 743), to a guardian or committee on behalf of the dependent wife and 
children of a beneficiary who had been sentenced to prison, for the period of 
such confinement. The following paragraph is quoted from your letter: 

“When an employee becomes imprisoned as a result of his own criminal acts, 
and thereby renders himself unable to accept employment, gainful or otherwise, 
except that required by the penitentiary authorities, there would seem to be 
sharply raised the question whether the right to disability compensation does 
not cease during such imprisonment.” 

The commission now has before it the case of a beneficiary who has been 
sentenced to prison, and whose compensation, if found to be payable, would be 
turned over by him to his dependent wife. It becomes necessary, therefore, to 
request your opinion as to whether compensation may be paid under any cir- 
cumstances to a beneficiary who has been imprisoned after conviction and sen- 
tence, either for his own use or for the benefit of his dependents. 


In the decision of February 21, 1929, previous to the paragraph 
quoted in your letter, appears the following: 


The provisions of the original employees’ compensation act, and as subse- 
quently amended, authorize payment of d sability compensation to the employee 
only during his lifet'me. It is evidently the purpose and intent of the act that 
the Government shall not assume any obligation to the family of the employee 
unless and until the injury or disability results in the death of the employee 

Section 5 of the original act of September 7, 1916, 39 Stat. 743, provides: 

“That if a partially disabled employee refuses to seek suitable work or re- 
fuses or neglects to work after suitable work is offered to, procured by, or 
secured for him, he shall not be entitled to any compensation.” 

This provision contemplates, of course, that the employee shall keep himself 
Se for suitable employment if “ offered to, procured by, or secured for 
tim.” 


These considerations would seem to impel the conclusion that pay- 
ment of compensation for disability, under the employees’ compensa- 
tion act, may not be made for any period during which the employee 





618 DECISIONS OF THE COMPTROLLER GENERAL 


is in prison. Furthermore, there would appear to be no equity re- 
quiring such a payment. The disability compensation is provided in 
lieu of the salary or wages which the employee, by reason of the dis- 
ability, is not permitted to earn or receive. And as the incarceration 
would terminate the employee’s salary or wages if not disabled, it 
likewise should terminate the disability compensation authorized in 
lieu of such salary or wages. 

You are advised, therefore, that there appears to be no authority 
of law for the payment of disability compensation for any period 
during which the employee is imprisoned, either for his own use or 
for the benefit of his dependents. 


(A-27166) 


VETERANS’ BUREAU—INSURANCE—REINSTATEMENT AND 
CONVERSION 


A World War veteran who had his war-risk term insurance reinstated and 
converted under section 304 of the World War veterans’ act, on an agreed 
basis that he was at time of reinstatement and conversion not permanently 
and totally disabled, is estopped to recover on his original term insurance 
on the ground of permanent total disability sustained while that certificate 
was still in force. This principle, however, does not preclude the Veterans’ 
Bureau, during the six months’ contestable period provided for by section 
307 of the statute, from finding that the veteran was permanently and 
totally d'sabled at time of application for reinstatement and, therefore, not 
entitled to have the insurance reinstated. 


Comptroller General McCarl to the Director, United States Vetera:s’ Bureau, 
May 24, 1929: 


Consideration has been given your letter of May 6, 1929, submit- 
ting for consideration the war-risk insurance case of Floyd M. Cook, 
C-—1305005, and requesting reconsideration of certain decisions of this 
office in the light of a decision rendered December 14, 1928, by the 
United States Circuit Court of Appeals, Eighth Circuit, in the case 
of William M. Stevens v. United States, 29 Fed. Rep. (2d) 904. 

The facts in the case of Floyd M. Cook are stated in the submission 
to be as follows: 


Floyd M. Cook, C-1305005, entered service on September 5, 1918. On Sep- 
tember 12, 1918, within 120 days of his entry into service, he applied for 
$10,000 term insurance for which he designated his wife and mother bene- 
ficiaries for $5,000 each. He was honorably discharged on December 17, 1918, 
and permitted his term insurance to lapse for failure to pay the premiums 
thereon subsequent to discharge. 

Compensation was claimed by this veteran on October 11, 1924, and he was 
rated in November, 1924: “ No disability from discharge to October 11, 1924, 
and temporary total thereafter from tuberculosis, service connected.’ On April 
5, 1927, the veteran applied for the reinstatement and conversion of $10,000 
term insurance. At this date the current disability rating was temporary total, 
so that the veteran was then eligible to reinstate bis lapsed term insurance 
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under section 304 of the World War veterans’ act, first, because his d’sability 
was service connected; and second, because he was not then rated permanently 
and totally disabled. 


The application for reinstatement with the resultant conversion was ac- 
cepted by the bureau effective April 1, 1927. Premiums were reported paid 
through November, 1927. On August 1, 1927, within six months after the rein- 
statement, the veteran was found permanently and totally disabled from July 
21, 1926, a date prior to the reinstatement. Upon further consideration of the 
case on February 24, 1928, the effective date of the permanent and total dis- 
ability was declared to be July 21, 1926. 

As the bureau, within six months from date of acceptance of 
reinstatement, found the insured permanently and totally disabled 
from a date prior to acceptance of reinstatement, no insurance would 
be payable under the rule announced in several decisions of this office 
to the effect that a rating of permanent total disability made before 
the expiration of the period of six months immediately following the 
acceptance of the application for reinstatement, retroactively effec- 
tive as of a date prior to the application for reinstatement, has the 
effect of nullifying the reinstatement. Decision of April 21, 1927, 
A-17971, case of Ferrell Y. Lawhon; decision of August 6, 1927, 
A-17971, case of Jake Dohoney; and decision of September 29, 1927, 
A-19887, case of Frank Boehler, 7 Comp. Gen. 248. 

The present submission suggests that the practice established under 
said decisions be now abandoned because of the decision of the court 
in the Stevens case, supra, it apparently being assumed that said 
decision is in conflict with the cited decisions of this office. 

I find no conflict between the court decision and the decisions of 
this office, supra. The cited decisions of this office all involve applica- 
tion of section 307 of the World War veterans’ act fixing a period of 
six months during which reinstatements might be contested and pro- 
viding that at the end thereof the insurance reinstated became in- 
contestable except for fraud or nonpayment of premiums. Neither 
the facts in the Stevens case nor the opinion of the court thereon dis- 
close any application or consffuction of section 307 of the statute. 
The decision in that case rested on a principle in estoppel as is clearly 
shown by the following quotation from the syllabus of the reported 
decision : 

Where war veteran had war-risk insurance policy reinstated under World 
War veterans’ act 1924, sec. 304 (38 U. 8. C. A., sec. 515), on agreed basis 
that he was at time not permanently and totally disabled, he is estopped to 
recover on original certificate on ground of total permanent disability sus- 
tained while that certificate was still in force; and such estoppel is estoppel 


by contract, since reinstated policy constituted new contract between parties, 
in view of act Aug. 9, 1921 (42 stat. 147), and amendments. 


This office is entirely in agreement with the principle thus an- 
nounced by the court, which, when considered in the light of the facts 
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on which the decision was based, does not preclude the bureau, dur- 
img the six months’ contestable period provided for by the statute, 
from finding that the veteran was permanently and totally dis- 
abled at time of application for reinstatement and therefore not 
entitled to have the insurance reinstated. That question was not 
involved in the facts before the court and the court expressed no 
opinion thereon. 

In the Stevens case there was no question as to the veteran’s right 
to the insurance, the only question being as to whether its payment 
should be under the terms of the original insurance contract which 
had lapsed at a time subsequent to the beginning of the permanent 
total disability as subsequently claimed by the insured, or under the 
new contract which was based on the assumption that the veteran 
was not permanently and totally disabled at the time said new con- 
tract was entered into. 

In the Cook case here presented, there is no finding nor even a 
contention that the permanent total disability began at a time when 
the original insurance was in force. Therefore, the only question 
involved is whether in view of the fact that the veteran was per- 
manently and totally disabled on and prior to the date of his appli- 
cation for the new contract of insurance, any insurance is payable, 
the nonexistance of permanent total disability at time of application 
being a prerequisite to the validity of such new contract of insur- 
ance. That question must be answered in the negative. 

Accordingly, under the rule announced in the Boehler decision 
hereinbefore cited, no insurance should be paid in the case of Floyd 


M. Cook. 


(A-25986) 
TRANSPORTATION—DEPENDENTS—ARMY OFFICER 


Payment of the commercial cost of transportation of dependents under the 
act of June 10, 1922, 42 Stat. 631, is not authorized for travel of de- 
pendents of un officer of the Army prior to the issuance of orders assigning 
him to a new station. 


Comptroller General McCarl to the Secretary of War, May 28, 1929: 
There has been received your letter of April 15, 1929, as follows: 


Further consideration is requested upon a question involved in your decision 
of February 19, 1929 A-25986, relative to the application of the acts of Muay 18, 
1920 (41 Stat. 604), and June 10, 1922 (42 Stat. 681), the first of which 
authorizes furnishing of transportation to dependents of certain personnel when 
ordered to make a permanent change of station, while the second makes 
provision for the payment in money of amounts equal to commercial trans- 
portation costs in lieu of the transportation authorized to be furnished by 
the prior act when the travel shall have been completed. 
~~ 
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The orders directing the travel and the essential facts and circumstances 
involved in the case of First Lieut. Chas. B. DeShields, A. C., are set forth in 
paragraphs 2 and 3 of your decision, At the time transportation was requested 
and furnished him, his prospective station was Fort Sill, Okla. There was 
at that time no right to transportation at Government expense to Phillips 
Field, Md. He did not acquire such right until receipt of amended orders 
while in Washington, D. C. It was not then practicable, nor was there any 
proper reason why his dependents should have returned to Kansas City for 
the purpose of obtaining transportation in kind from that point to the new 
station merely to enable him to receive at Government expense necessary trans- 
portation for his dependents for the entire travel from his old station in the 
Philippines to his new station at Phillips Field, Md. 

On pages 640 and 641, 2d Comptroller General, you said: 

“The purpose of section 12 of the act of May 18, 1920, and its intent, as 
the unambiguous language indicates, was to relieve officers of the cost of trans- 
portation of their dependents, actually necessary, from one permanent station 
to another.” 

With that statement I am in full accord. What is now needed is an appli- 
cation thereof to the case now being considered so that the Government 
will in fact bear the cost of dependent transportation for the entire travel 
to his new permanent station at Phillips Field, Md., instead of only to Kansas 
City, Mo. 

When the Congress enacted the law of June 10, 1922, it made it plain in 
unambiguous language that it intended that the Government should bear the 
necessary cost of transportation of dependents of certain personnel which is the 
result of permanent change of station. Under the two acts the Government 
may bear such cost by furnishing transportation in kind, and it may bear it 
by the payment of a money equivalent of transportation in kind. While I 
perceive of no objection, in the ordinary case, to a requirement designed to pre- 
clude any unnecessary commingling of the rights to transportation and monetary 
allowance under the two acts for which provision in Army regulations has been 
made, my duties require that protest be made against any decision which will 
require in such a case as is now for consideration that the officer involved bear 
any part of the necessary cost of dependent transportation over the direct 
route from San Francisco, Calif., to Phillips Field, Md., as the result of 
administrative orders requiring such travel on permanent change of station. 

The department, in paragraph 3b of AR 35-5320, has made provision for 
special or unusual cases of which the present case is one; and I therefore re- 
quest that you reconsider the restrictive provisions of your decision of February 
19, 1929, to the end that Lieutenant DeShields may be relieved of the necessary 
cost of transportation from one permanent station to the other to the extent 
that it has thus far been borne by him, and that you authorize the payment 
to be made to him of the cost of authorized transportation from San Francisco, 
Calif., to Phillips Field, Md., with deduction therefrom of the value of trans- 
portation furnished in kind to Kansas City, Mo. 


The decision to which reference is made was rendered to a-dis- 
bursing officer on the submission by him of a voucher presented to 
him for payment pursuant to section 8 of the act of July 31, 1894, 28 
Stat. 208, that he was not authorized to pay the voucher, thus afford- 
ing him the protection designed by that statute. Ordinarily such 
a decision is not a matter for reconsideration either on the applica- 
tion of the disbursing officer or others, the claimant having a right 
to file his claim in this office with such argument or the submission 
of such additional evidence as he may be advised will tend to establish 
the legality of his claim, However, as your letter implies that a 
substantial error was made in the application of the law to the facts 
of the case presented, it will be further considered at your request. 
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The decision accepted the conclusion of the finance officer in letter 
of January 16, 1929, addressed to Lieutenant DeShields, that the 
rights of the officer were for determination as for transportation of 
dependents from San Francisco to Aberdeen Proving Ground, Md. 
The facts, however, are that the officer, under his-orders to Fort 
Sill, Okla., was furnished all the transportation for his dependents 
those orders authorized and that transportation was utilized not in 
traveling to Fort Sill but to Washington, D. C., in connection with 
the leave of absence granted the officer. While the accounting officers 
have permitted the issuance of transportation to points other than 
the new station, if issued as an incident to such change of station, on 
condition the officer agrees to bear the cost of transportation of his 
dependents to his new station, 27 Comp. Dec. 510, the legality of 
such issuance has been questioned by the Court of Claims. Fortson 
v. The United States, 63 Ct. Cls. 333. 

While at Washington, D. C., with his dependents on leave of 
absence, the officer was relieved from assignment at Fort Sill and 
assigned to duty at Aberdeen Proving Ground. His right, under 
the act of June 10, 1922, 42 Stat. 631, when the travel of his de- 
pendents shall have been completed, is to commercial cost of trans- 
portation that might have been issued under the authority of the act 
of May 18, 1920, 41 Stat. 604. The exact language of the act of 
June 10, 1922, cited, is as follows: 

In lieu of the transportation in kind authorized by section 12 of an act 
entitled “An act to increase the efficiency of the commissioned and enlisted 
personnel of the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic 
Survey, and Public Health Service,” approved May 18, 1920, to be furnished 
by the United States for dependents, the President may authorize the payment 


in money of amounts equal to such commercial! transportation costs when such 
travel shall have been completed. * * * 


Before there is a right to commercial cost of transportation there 
must be a right to transportation in kind, otherwise it would not be 
in lieu of transportation in kind; and the uniform holding has been 
that transportation in kind, under the act of 1920, is authorized only 
after the issuance of orders directing a permanent change of sta- 
tion (and if issued before the orders become effective, subject to such 
modifications in the officer’s orders as subsequently may be made in 
his permanent station), and then only from the place the dependents 
are to the new station not exceeding the cost from the old to the new 
permanent station. This view of the statute has had the concurrence 
of the Court of Claims in the case of Elmore v. The United States, 
61 Ct. Cls. 173, where the court said, with respect to travel by an 
officer and his dependents while the officer was on leave of absence— 

This order relieved him from duty and entitled him to travel where he 


pleased for a period of 90 days, the traveling expenses of himself and his 
family should they go with him, being borne by him. He would have been 
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entitled to no mileage while traveling and no reimbursement for the transpor- 
tation of his family. * * * 


With respect to the officer’s right to transportation for his depend- 
ents under an order issued after travel had been performed by the 
dependents while the officer was on leave and before the issuance of 
the order, the court said: 

This order entitled him to mileage for himself and traveling expenses for 
his family incurred after the order became effective. Had he remained at 
Honolulu he would have been entitled to mileage and transportation for his 
family to his home in Montgomery, on the strength of this last order. An 
officer can only recover mileage and be reimbursed for traveling expenses of 
his family under the conditions required by the statute, and the prerequisite 
of the statute is an order issued by competent authority directing or authoriz- 
ing him to travel. Until ordered to move he is expected to remain at his post, 


unless granted leave of absence, during which time he travels, without orders 
at his own expense. * * * 


The dependents of the officer in this case traveled to Washington, 
D. C., between November 24 and November 29, 1928, while the officer 
was on leave of absence. The orders relieving him from assignment 
to station at Fort Sill, Okla., and assigning him to duty at Aber- 
deen Proving Ground, Md., were dated January 7, 1929. The £7- 
more case is on all fours with the facts of this case. The travel of 
his dependents with the officer while on leave of absence was not in- 
cident to a change of station directed in orders subsequently issued 
assigning him to station in the vicinity of Washington. The travel 
to Washington having been before any orders were issued requiring 
the officer to travel to Aberdeen Proving Ground, he is not entitled 
to transportation in kind nor to payment of the commercial cost 
thereof for travel performed by his dependents while on leave of 
absence. There is thus no question of the commingling of rights 
under the act of 1920 and the act of 1922 for the application of the 
regulations to which you refer, and the legality of the exception 
suggested in the regulations does not require consideration in this 
connection. 

The decision having been correct, it necessarily must be adhered to. 


(A-27316) 
CONTRACTS—DELA YS—EXTENSIONS OF TIME 


There is no authority under the Standard Government Construction Contract 
for administrative officers to grant extensions of time because of delays in 
completion of the work. Any adjustment of time for performance required 
on account of extra work or changed conditions is not for settlement as 
an extension of time. 


Comptroller General McCarl to the Secretary of Labor, May 28, 1929: 


There has been received your letter of May 18, 1929, with in- 
closures, requesting decision as to whether you are authorized, under 
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contract Li-2144, dated November 30, 1928, between the United 
States, represented by the Commissioner of Immigration, and the 
Pittsburgh-Des Moines Steel Co., to grant an extension of 30 days 
within which to complete the work for the installation of two 
250,000-gallon steel water tanks on steel towers, together with con- 
crete foundations, etc., in the power-house yard, Island No. 1, New 
York Harbor, N. Y. The inclosures refer to 8 Comp. Gen. 13, 15, and 
express doubt whether an extension of time may be granted by ad- 
ministrative officers in which to perform a contract. 

The contract is on standard Form No. 23, standard Government 
form of construction contract, and it is stated in the decision referred 
to that: 


Article 9 of the Standard Government Construction Contract is quoted in 6 
Comp. Gen. 650 and need not be quoted herein. In substance said article 
provides for the cancellation of a contract in event of default of a coutractor 
or for permitting the contractor to continue until performance has been com- 
pleted, with a charge for liquidated damages on account of all delays not due 
to certain specified causes. As stated in 6 Comp. Gen. 650 and 7 id. 534, there 
is no authority in administrative officers under article 9 of the Standard 
Government Construction Contract to grant extensions of time within which to 
complete delivery. The administrative authority is limited to either canceling 
the contract for default in delivery or permitting the contractor to continue 
until performance has been completed and reporting the facts of the delay 
to this office for consideration as to whether liquidated damages should or 
should not be charged under the contract. 


It has been suggested in the inclosures accompanying your sub- 
mission that the stated rule is not applicable for the reason that dur- 
ing the course of construction the contractor encountered latent 
conditions at the site materially differing from those shown on the 
drawings or indicated in the specifications, and that the delay came 
within article 4 of the contract and was to be adjusted as stated 
in article 3 thereof. Article 3 of the contract provides that in event 
any changes made by written orders, properly approved, “ cause an 
increase or decrease in the amount due under this contract, or in the 
time required for its performance, an equitable adjustment shall 
be made and the contact shall be modified in writing accordingly,” 
while article 4 of the contract provides: 

Should the contractor encounter, or the Government discover, during the 
progress of the work, subsurface and (or) latent conditions at the site mate- 
rially differing from those shown on the drawings or indicated in the specifica- 
tions, the attention of the contracting officer shall be called immediately to 
such conditions before they are disturbed. The contracting officer shall there- 
upon promptly investigate the conditions, and if he finds that they materially 
differ from those shown on the drawings or indicated in the specifications, he 
shall at once, with the written approval of the head of the department or his 
representative, make such changes in the drawings and (or) specifications as he 
may find necessary, and any increase or decrease of cost and (or) difference in 


time resulting from such changes shall be adjusted as provided in article 
8 of this contract. 


An examination of the contract on file in this office discloses that 
there has been filed therewith no written adjustment in accordance 
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with articles 3 or 4 of the contract. While it is proper, when changes 
are made in a contract or changed conditions, necessitating additional 
expenditures, are encountered, or extra work is required, to issue 
orders accordingly and fix the additional time necessary therefor, 
there is no authority in the standard Government form of construc- 
tion contract for “ extensions” of time to be granted. 

As heretofore has been pointed out in decisions of this office, an 
extension of time under the old forms of contracts which were super- 
seded by the standard forms was originally for the purpose of pre- 
venting the contract from coming to a cdnclusion without the work 
being performed, or with the contractor in default. This practice 
degenerated into one of attempting to adjust liability for liquidated 
damages through a so-called extension of time, but the procedure 
has been entirely superseded by the standard forms of contracts. If 
the contractor becomes in default under such standard forms, the 
administrative officers have the option of permitting the contractor 
to continue performance or of canceling the contract. In event the 
contract is not canceled, the question of whether the contractor is 
chargeable with liquidated damages is one for the determination of 
either the accounting officers of the United States or the courts, and 
is not for adjustment through a so-called extension of time. 

Answering your question specifically, you are advised there is no 


authority to grant the contractor an extension of time for perform- 
ance of the contract of November 30, 1928. 


(A-27308) 


INTEREST—INDIAN TRUST FUNDS 


Under the act of February 12, 1929, 45 Stat. 1164, authorizing the payment of 
interest on certain trust-fund accounts “ carried on the books of the Treas- 
ury Department to the credit of an Indian tribe.” there is no authority for 
the payment of interest on funds carried under the trust-fund account 
“Indian moneys, proceeds of labor,” as moneys under this account are 
not carried on the books of the Treasury to the credit of an Indian tribe. 


Comptroller General McCarl to the Secretary of the Treasury, May 31, 1929: 
There has been received your letter of May 16, 1929, as follows: 


Public Act No, 724, 70th Congress, approved February 12, 1929, [45 Stat. 
1164], provides as follows: 

“That all money in excess of $500 held by the United States in a trust 
fund account, and carried on the books of the Treasury Department to the 
credit of an Indian tribe, if the payment of interest thereon is not other- 
wise authorized by law, shall bear simple interest at the rate of 4 per centum 
per anuum from the date of the passage of this act. The amount held in any 
such trust-fund account, which in the judgment of the Secretary of the 
Interior may not be required for payment in accordance with law, sball be 
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covered into the surplus fund of the Treasury; but so much thereof as may 
be necessary for making any such payment may, at any time thereafter, be 
restored to such account without reappropriation by Congress.” 

In anticipation of computing interest on certain moneys held by the United 
States in trust-fund accounts and carried on the books of the Treasury De- 
partment to the credit of Indian tribes, as authorized by the above-cited 
act, certain questions have arisen concerning those Indian moneys which are 
carried on the books of the Treasury under the title “ Indian moneys, proceeds 
of labor, trust fund.” 

To this fund, established under the act of March 8, 1883, 22 Stat. 590, are 
credited for the benefit of Indian tribes the proceeds of all pasturage and sales 
of timber, coal, and other products of Indian reservations, except those of the 
Five Civilized Tribes. Inasmuch as the Bureau of Indian Affairs maintains 
on its records a segregation of-the amounts pertaining to the different tribes, 
the deposits and expenditures are carried by the Treasury in the one account, 
“Indian moneys, proceeds of labor, trust fund.” To this account additional 
miscellaneous revenues are authorized to be credited under the act of May 17, 
1926. These additional revenues being from sources not readily allocable to 
specific Indian tribes, although to be used for the benefit of the Indians, are 
accounted for by the Indian Service in such accounts as Indian moneys, pro- 
ceeds of labor, agency (followed by name of reservation), Indian moneys, pro- 
ceeds of labor, school (followed by name of reservation), and Indian moneys, 
proceeds of labor, hospital (followed by name of reservation). 

Your decision is requested on the following points: 

1. May the act of February 12, 1929, supra, authorizing the payment of in- 
terest on certain trust-fund accounts, “carried on the books of the Treasury 
Department to the credit of an Indian tribe” be construed as covering all funds 
carried in the account, “ Indian moneys, proceeds of labor, trust fund,” not- 
withstanding no specific reference is made in the accounts on the books of the 
Treasury to the Indian tribes concerned? 

2. Is there sufficient difference in the revenues accruing under the act of 
March 8, 1883, which are presumedeto be allocated to tribes, and available for 
the exclusive benefit of such tribes, and those accruing under the act of May 17, 
1926, which are allocated to the reservations rather than the tribes, and also 
available for the benefit of the Indian tribes, agencies, schools, ete., on whose 
behalf they are collected, to consider that only the former class is entitled to 
interest? 

3. In view of the fact that the Treasury Department does not carry upon its 
books the individual tribal accounts comprehended in the general account “ In- 
dian moneys, proceeds of labor,” and must, therefore, rely on information re- 
garding balances in the several accounts on which interest may properly be 
computed for the period February 12, 1929, to June 30, 1929, may the Treasury 
Department, in lieu of establishing upon its books a separate account for each 
tribe having an interest in the fund “ Indian moneys, proceeds of labor,” accept 
from the Secretary of the Interior a certificate showing the amount to be cred- 
ited to “ Indian moneys, proceeds of labor (trust fund)” as interest on the indi- 
vidual accounts in excess of $500? 


The act of February 12, 1929, 45 Stat. 1164, provides that all 
money in excess of $500 held by the United States, in a trust-fund 
account “and carried on the books of the Treasury Department to 
the credit of an Indian tribe” shall bear simple interest at the rate 
of 4 per cent per annum. This act by its specific terms is limited in 
its application to funds carried on the books of the Treasury to the 
credit of an Indian tribe, and since funds under the trust fund 
“Indian moneys, proceeds of labor” are not carried on the books 
of the Treasury to the credit of an Indian tribe, such funds are not 
covered by the act quoted in your letter. A reason for the omis- 
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sion of this trust fund from provisions of the act might be found 
in the fact that the moneys in said fund are made available currently 
for expenditure for the benefit of the tribe, agency, or school on whose 
behalf they were received, hence there would not be in said fund 
such stable balances as ordinarily are regarded as interest bearing, 
but be that as it may, under the plain terms of the law, this fund 
does not come within its provisions. 

Accordingly, in specific answer to your first question I have to 
advise that the act of February 12, 1929, supra, authorizing the pay- 
ment of interest on certain trust-fund accounts may not be construed 
as covering any of the funds carried in the account “ Indian moneys, 
proceeds of labor.” Your first question being answered in the nega- 
tive, no answer to the other two questions appears necessary. 


(A-26444) 
TRANSPORTATION—PRIVATE MOUNT OF ARMY OFFICER 


An officer of the Army who, upon change of station, has his private mount 
transported to his new station by a private shipping concern on his own 
volition and on his own responsibility and at his own expense, is not 
entitled to reimbursement for the amount expended therefor. 


Comptroller General McCarl to Lieut. A. George, United States Army, June 1, 

1929: 

There has been received your request for review of settlement No. 
0240715, of February 16. 1929, which disallowed your claim for reim- 
bursement of $40 paid by you from your personal funds for shipment 
of your private mount from Fort Myer, Va., to New York, N. Y.., 
June 16, 1928, as first lieutenant, Cavalry, D. O. L. 

It appears that while on a mounted status at Fort Myer, Va., and 
mounted on your own horse, you were assigned by Special Order No. 
198, War Department, August 22, 1927, to attend the Signal School. 
Fort Monmouth, N. J., where you were not in a mounted status, and 
that by special order, War Department, May 8, 1928, you were re- 
lieved from duty at the Signal School and assigned to Brooklyn, 
N. Y., for duty, where you were placed on a mounted status. In your 
letter asking review, you state: 


(c) While at Fort Monmouth, N. J., I communicated with the post quarter- 
master, Fort Myer, Va., and ascertained the cost of transporting the mount 
from that station to either New York or Fort Monmouth. The cost to the 
Government, including the necessary (and allowed) attendant, was quite a bit 
in excess of forty dollars. 

(d) A few days before I left Fort Monmouth for this station I found a 
shipping concern that was going to Washington, D. C., with a load and return- 
ing to Fort Monmouth empty. He agreed to transport my horse from Fort 
Myer to Fort Monmouth for $40.00. This receipt was inclosed with my claim 
to your office. I then had the horse transported from Fort Monmouth to 
Governors Island without any expense to the Government. 
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(e) It is therefore requested that in view of the fact that Army Regulations 
allow me transportation for my mount, and since I accomplished the transfer 
of this mount and saved money for the Government, that I be reimbursed the 
money actually expended by me. 


Army Regulations provide that the Quartermaster Corps will 
transport for officers changing station the number of horses for 
which they are legally entitled to forage and an attendant to ac- 
company the horses when necessary. Army Regulations 1913-1917, 
paragraph 1098. Paragraph 25, A. R. 30-965. 

It appears you made no application to have your horse transported 
by the quartermaster, but on your own volition and responsibility 
had the service performed by a private shipping concern at your 
own expense. The established rule 1s that where a service is au- 
thorized to be furnished by the Government a person entitled to 
the service can not make himself a creditor of the Government by 
voluntarily having the service performed at his own expense and 
secure reimbursement therefor. 5 Comp. Dec. 257; 6 id. 84; 7 id. 
736; 18 id. 415. 

Accordingly, upon review, the settlement is sustained. 


(A-26426) 


COMPENSATION—ALLOWANCES IN KIND—EMPLOYEES OCCUPY- 
ING GOVERNMENT-OWNED PROPERTY 


Pursuant to the provisions of the act of March 5, 1928, 45 Stat. 193, there is 
no longer any necessity or justification for leases of Government property 
to, and collection of rent from, civilian employees of the Government en- 
titled by law or regulation to allowances in kind. In lieu thereof, there 
should be issued administrative orders designating particular quarters and 
other allowances for individual employees, copies of which should be filed 
in the General Accounting Office. 

The total salary rate fixed for all employees entitled by law or regulation to 
allowances in kind must include the amount of cash to be paid and the full 
amount of the determined value of allowances furnished in kind, the cash 
only to be charged to the salary appropriation, and any item of cost con- 
nected with the property to be charged to appropriations specifically pro- 
vided for that purpose, no adjustments between the appropriations being 
authorized or required. 

Retirement deductions must be computed on the total salary rate, including 
both the cash paid and the determined value of allowances furnished in 
kind, and the total amount of such deductions must be paid to the Bureau 
of Pensions out of the salary appropriation. 

In the absence of specific provisions of law to the contrary, all proceeds from 
rentals of Government property authorized by law should be deposited and 
covered into the Treasury as miscellaneous receipts, and any item of up- 
keep. maintenance, or other item connected with the property should be 
charged to the appropriation specifically provided for that purpose. 


Comptroller General McCarl to the Secretary of the Navy, June 3, 1929: 


In the audit of the accounts of Navy disbursing officers Lieut. 
Commander Howard H. Alkire and Lieut. H. C- McGinnis there 
have arisen questions as to the legality of the existing procedure for 
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accounting for rentals collected from tenants occupying Govern- 
ment-owned property at the naval ordnance plant, South Charles- 
town, W. Va., the naval powder factory, Indianhead, Md., and the 
naval proving ground, Dahlgren, Va. There is involved, also, the 
legality of the existing procedure of collecting rents from the civilian 
employees and/or deducting the value thereof from the salaries of 
the employees, and from other classes of lessees, and the disposition 
of the amounts so collected or deducted. 

It appears that some of the houses rented were taken over from 
the United States Housing Corporation by the Navy Department 
pursuant to Executive order dated June 29, 1920, which are known 
as the Housing Corporation project, and that other rented houses 
were built originally by the Navy and are referred to as the Navy 
project. Without considering separately the conditions at the sew 
eral places mentioned, or other places not mentioned which may be 
affected, it appears that the greater number of these houses under 
both projects are leased under written agreements and rents col- 
lected. The lessees appear to be of three general classes—viz, 
civilian employees, commissioned and enlisted personnel, and persons 
not in the employ of the Government. 

If the houses rented or leased are a part of the Housing Corpora- 
tion project, the rentals are deposited to the credit of a special de- 
posit account, which is charged with the cost of upkeep and main- 
tenance of the premises, and the balance, if any, deposited and 
covered into the Treasury as miscellaneous receipts. If the houses 
rented are a part of the Navy project the rentals are deposited to 
the credit of the Navy working fund created by the act of May 28, 
1924, 43 Stat. 195, which fund is charged with the cost of upkeep 
and maintenance, and the balance, if any, deposited and covered 
into the Treasury as miscellaneous receipts. 

There is for consideration particularly the procedure of collecting 
rents from civilian employees. Section 3 of the act of March 5, 1928, 
45 Stat. 193, provides as follows: 

The head of an executive department or independent establishment, where, 
in his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household 
equipment, subsistence, and laundry service; and appropriations for the fiscal 
year 1929 and thereafter of the character heretofore used for such purposes 
are hereby made available therefor: Provided, That the reasonable value of 
such allowances shall be determined and considered as part of the compensa- 
tion in fixing the salary rate of such civilians, 

This is permanent legislation. For prior periods see acts of March 
2, 1926, 44 Stat. 161, and January 26, 1927, 44 Stat. 1052. The 
above-quoted statute is applicable to all classes of civilian employees 
entitled by law or regulation to allowances in kind from the Gov- 
ernment, irrespective of the act under which their salaries are fixed 
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or the branch of the service in which employed. The requirements of 
the proviso of the statute, that the reasonable value of the allowances 
furnished in kind shall be determined and considered as a part of 
the compensation, are mandatory whenever and wherever allowances 
in kind, including quarters, heat, light, etc., are furnished to civilian 
employees. See 6 Comp. Gen. 333; id. 359; id. 484; id. 588. In the 
Jast-cited decision civilian employees under the Naval Establishment 
specifically were held to be included within the terms of the statute. 
Under the controlling statute there should no longer be any necessity 
or justification for leases of Government property to, and collection 
of rent from, civilian employees entitled by law or regulation to 
allowances in kind. In lieu thereof there should be issued adminis- 
trative orders designating particular quarters and other allowances 
for individual employees. ‘There has not been overlooked in this 
connection the statement made in decision of October 6, 1925, 5 Comp. 
Gen. 236, 238, that “ No objection need be made at this time to the 
procedure for collecting monthly rental by deduction from pay-roll 
earnings.” In view of the legislation, supra, this statement is no 
longer for application. The total salary rate, under whatever stat- 
ute or regulation the same is authorized to be fixed, and regardless 
of the method by which the appointments are made, must include 
both the amount of the cash paid and the determined value of the 
allowances furnished in kind. 5 Comp. Gen. 957, 958. The deter- 
mined value of allowances is as much a part of the compensation as 
the cash paid, irrespective of the fact that the one is charged to the 
salary appropriation and the other is, or has been, charged to other 
appropriations of a nonpersonnel character. No collections from em- 
ployees of the value of allowances furnished in kind, and no adjust- 
ments of appropriations, and no deposits to miscellaneous receipts 
are authorized or required. The portion of the compensation paid 
in cash is charged to the salary appropriation, and the determined 
value of the allowances, including any items of upkeep, maintenance, 
etc., is chargeable to appropriations expressly provided for that pur- 
pose. For instance, in decision of September 15, 1927, A-19824, ad- 
dressed to the Director of the Veterans’ Bureau, it was stated: 

With respect to employees who are paid compensation partly by receiving 
allowances in kind, only the cash part of the compensation is chargeable to the 
salary appropriation, the net value of the allowances furnished in kind having 
already been charged to the proper appropriation available for producing same. 
in this case “ Medical and hospital service.” This is the correct procedure 
regardless of whether the appointment or contract of employment does or does 
not specifically provide that the allowances are to be furnished in kind. If this 


procedure had been understood and followed in this instance there would now 
be no necessity for an adjustment of appropriations. 


It is understood that in most of the field services, with the excep- 
tion at least of portions of the War and Navy Department field serv- 
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ices, the administrative offices have adopted a proper procedure in 
this regard. There appears no reason or justification for exception 
of any particular class of civilian employees in the absence of a pro- 
vision of statute so providing. 

Furthermore, the disposition now being made of collections of rent 
under both the Housing Corporation project and the Navy project, 
whether from civilian employees or others, is contrary to law and 
should be discontinued. In decision of December 19, 1927, 7 Comp. 
Gen. 391, 395, it was stated: 

In a decision by a former Comptroller of the Treasury, 17 Comp. Dec. 712, 
it was held in substance that money received from rental of Government prop- 
erty is for the use of the United States within the meaning of sections 3617 
and 3618, Revised Statutes, and as such should be covered into the Treasury 
as miscellaneous receipts unless its use is otherwise provided by law. This is 
a well-established rule and is based upon the theory that by crediting the 
amount of such deductions to an appropriation for expenditure would amount 
to augmenting the appropriation in excess of the amount appropriated by law 
for a particular purpose. 

In the decision of the Comptroller of the Treasury cited in the 
above quotations it was held (quoting from the second paragraph 
of the syllabus) as follows: 

There is no law authorizing the use of receipts from the rental of Government 
property to repair and maintain said property, nor can such receipts be used as 
part payment for work done under an independent appropriation. 

Therefore, under the Housing Corporation project, there is no 
authority to maintain a special deposit account, to the credit of 
which rentals are deposited, and to charge against the same the cost 
of maintenance and upkeep of the premises rented, the balance to be 
deposited and covered into the Treasury as miscellaneous receipts; 
nor under the Navy project to deposit such rentals to the credit of 
the Navy working fund, the same to be charged with the cost of 
maintenance and upkeep, and the balance to be deposited and cov- 
ered into the Treasury as miscellaneous receipts. The full amount 
of all rentals of all Government property in the absence of a spe- 
cific exception by statute, should be deposited and covered into the 
Treasury as miscellaneous receipts, and appropriations providing 
for the maintenance, upkeep, and any other item of cost connected 
with the property should be charged with such items. 

It may be that no adequate appropriations have been provided 
for maintenance and upkeep and other items of cost connected with 
Government property in certain field services, including field serv- 
ices of the War and Navy Departments. But as rapidly as pos- 
sible, whenever and wherever current appropriations will permit, 
and not later than June 30, 1930, in all cases, unless express exception 
is authorized by law, previous to which the budgets for the various 
services affected should be adjusted accordingly, the following rules 
wil] be required to be followed: 
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1. Government property will not be leased or rented to civilian 
employees entitled by law or regulation to quarters and other allow- 
ances in kind. 

2. Quarters and other allowances authorized by law and regula- 
tion will be furnished under administrative orders issued to the indi- 
vidual employees, copies of which are to be filed in this office. 

3. The total salary rate fixed for all employees entitled by law or 
regulation to allowances in kind must include the amount of cash to 
be paid and the full amount of the determined value of allowances 
furnished in kind, the cash only to be charged to the salary appro- 
priation, and any item of cost connected with the property to be 
charged to appropriations specifically provided for that purpose, no 
adjustments between the appropriations being authorized or required. 

4. Retirement deductions must be computed on the total salary rate, 
including both the cash paid and the determined value of allowances 
furnished in kind, and the total amount of such deductions must 
be paid to the Bureau of Pensions out of the salary appropriation. 

5. In the absence of specific provisions of law to the contrary, all 
proceeds from rentals of Government property authorized by law 
should be deposited and covered into the Treasury as miscellaneous 
receipts, and any item of upkeep, maintenance, or other item con- 
nected with the property should be charged to the appropriation 
specifically provided for that purpose. 


(A-27386) 


LEASES—PUBLIC BUILDINGS—REPAIRS IN KIND IN LIEU OF CASH 
RENTALS 


The act of July 28, 1892, 27 Stat. 321, as amended by the act of May 29, 1928, 
45 Stat. 986, does not authorize the Secretary of War to rent public build- 
ings under the control of the War Department for rental in the form of 
repairs to said buildings, section 3733 of the Revised Statutes prohibiting 
any contract for the repairs of public buildings in excess of appropriations 
made for that purpose, and sections 3617 and 3618 of the Revised Statutes 
requiring all moneys received on behalf of the United States to be de- 
posited in the Treasury. 


Comptroller General McCarl to the Secretary of War, June 7, 1929: 

There has been received in reference to letter dated January 19, 
1929, of this office, to the Quartermaster General, inviting his atten- 
tion to contracts Misc. 5291 and 5721 entered into November 14, 1925, 
and December 23, 1925, respectively, by and between the command- 
ing officer of Watertown Arsenal, Watertown, Mass., and the Hood 
Rubber Company for the rental of space in certain Government build- 
ings, your letter of April 24, 1929, wherein you express the view that 
under the act of July 28, 1892, 27 Stat. 321, as amended by the act of 
May 29, 1928, 45 Stat. 986, there is no requirement that the leases be 
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for « cash consideration and that the leases may be made in considera- 
tion of the making of certain repairs to the buildings. You further 
express the view that any modification of this procedure would result 
in the authority to make leases of public buildings, etc., being 
“largely an empty one” and that it was necessary to retain the 
insurance policies in the War Department so as to adjust claima, 
etc., that may arise. 

The said act of July 28, 1892, provided: 

That authority be, and is hereby, given to the Secretary of War, when in his 
discretion it will be for the public good, to lease, for a period not exceeding 
five years and revocable at any time, such property of the United States under 
his control as may not for the time be required for public use and for the 
leasing of which there is no authority under existing law, and such leases shall 


be reported annually to Congress: Provided, That nothing in this act contained 
shall be held to apply to mineral or phosphate lands. 


The act of May 29, 1928, 45 Stat. 986, repealed the requirement 
that the leases be reported annually to Congress. Reference is made 
to the case of United States v. Gratiot, 14 Pet. 526, where the court 
had under consideration an act of March 3, 1807, which provided 
that— 

* *°* The President of the United States shall be, and is hereby author- 


ized to lease any lead mine which has been, or may hereafter be discovered in 
the Indian territory for a term not exceeding five years. 


and held in reference to the provision of the lease of such lands, 
which required the lessee to deliver for the use of the United States 


6 pounds of every 100 pounds of lead smelted by him under the 
lease, that— 


* * * there is an express reservation of the rent of six pounds of every 


hundred pounds of lead smelted, with special and particular stipulation for 
securing the same. It is not necessary that the rent should be in money. If 
received in kind, it is rent, in contemplation of law. 


It seems to be the conclusion of your letter of April 24, 1929, that 
the reservation in the leases under consideration that the lessee should 
make certain repairs in lieu of paying cash rent was on a similar 
footing. It is to be noted that the case of United States v. Gratiot 
was decided during the January term, 1840, and that the provisions 
of sections 3617 and 3618, Revised Statutes, were first enacted in the 
acts of March 3, 1847, and March 3, 1849, 9 Stat. 172, 398. In 
other words, the law requiring that all proceeds derived from public 
property be deposited in the Treasury as miscellaneous receipts was 
enacted subsequent to the decision in the Gratiot case. It is noted 
that no reference is made in the letter of April 24, 1929, to the more 
recent decision of the Supreme Court of the United States in Pan- 
American Company v. United States, 273 U. S. 456, 510, where the 
court had under consideration the act of June 4, 1920, 41 Stat. 812, 
818, which provided: 

* * * That the Secretary of the Navy is directed to take possession of all 


properties within the naval petroleum reserves * * * to conserve, develop. 
\ 








634 DECISIONS OF THE COMPTROLLER GENERAL 


use, and Operate the same in his discretion, directly or by contract, lease, o: 
otherwise, and to use, store, exchange, or sell the oil and gas products thereof, 
and those from all royalty oil from lands in the naval reserves, for the benefit 
of the United States. * * * 


The acts of July 28, 1892, and June 4, 1920, are similar to the ex 
tent that neither directs that the proceeds be in cash and deposited in 
the Treasury as miscellaneous receipts. As is well known, it was the 
view of the administrative officers concerned that a part of the oil 
obtained under leases on the petroleum reserves could be used in ex 
change for storage equipment of other oils and as to this the Supreme 
Court of the United States said: 
The Secretary was not authorized to use money received from the sale of ga- 
products. All such sums are required to be paid into the Treasury. R. S., se 
tions 3617, 3618, as amended, 19 Stat. 249. 

The words granting authority to the Secretary are “use, store, exchange, or 
sell” the oil and gas products. As the Secretary, among other things, wa> 
authorized until July 1, 1922, to use money out of the appropriation to “store 
oil and gas products from these lands, it will not be held, in the absence of 
language clearly requiring it, that he was also empowered without limit to us« 
crude oil to pay for additional storage facilities. * * 

It is further to be noted that section 3733, Revised Statutes, pro 
vides that— 












































No contract shall be entered into for the erection, repair, or furnishing of an) 
public building, or for any public improvenrent which shall bind the Governmen: 
to pay a larger sum of money than the amount in the Treasury appropriated fo: 
the specific purpose. 

The conclusions of the Supreme Court of the United States in th 
Pan-American Company case, when coupled with the express prohi 
bition in section 3733, Revised Statutes, against any contract for the 
repair, etc., of public buildings in excess of sums appropriated by 
Congress, should be a conclusive answer to any argument that unde 
the act of July 28, 1892, the Secretary of War is authorized to rent 
public buildings of the United States under his control in return for 
the lessee making certain repairs or alterations to said buildings. 

In view of your representations that a number of such leases have 
been entered into; that some of the leases had been reported to the 
Congress prior to the act of May 29, 1928; and that “in all proba- 
bility it would be impossible to lease a greater part of the public 
property under the control of the War Department,” in event of 

any modification of the procedure, you are advised that existing 
leases providing for the use of all or part of the accruing rentals 
by the lessees to repair the property of the United States, may be 
permitted to continue in effect not longer than the end of the next 
regular session of Congress, unless in the meantime the Congress 
should authorize, by specific statute, the continuance of such pro- 
cedure. No additional leases of public property under the control 
of the War Department should be entered into providing for use 
by the lessee of a part or all of the rental for the purpose of making 
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repairs, etc., to the public buildings, unless and until such specific 
authority is secured. 

With respect to the insurance policies, it would seem to be clear 
that the leases having required the securing by the lessees of such 
insurance policies, they form a part of the leases and under the law 
are required to be filed in this office. A lease requiring the giving 
of an insurance policy is not complete without such policy any 
more than a contract requiring the giving of a performance bond 
is complete without such bond, and the request contained in the 
letter dated January 19, 1929, for ‘the bonds has been complied with 
by forwarding same for filing with the leases. The insurance 
policies likewise should be so forwarded. 

It is stated in the letter of April 24, 1929, that— 

* * * It is essential that these policies be retained in War Department 
files. In case of loss by fire or other cause covered therein, such policies 
would be required in adjusting such loss, and further, it is sometimes desirable 
from an administrative point of view to substitute other and different policies 
for the ones originally furnished. Also, where a lease is terminated for any 
reason, by revocation or otherwise, such policies must be returned to the 
lessee for cancellation after it has been first ascertained that no loss or 
damage, collectible under such policies, occurred during the period of ten- 
ancy. * * ¢ 

The files of both the War Department and of this office belong to 
the United States and under the law it is the duty and responsibility 
of this office to superintend the collection of any debts due the United 
States, as well as to settle any claims against the United States. The 
insurance policy is necessary in either event, and it is as readily ac- 
cessible when filed here as when filed in the War Department. The 
request is renewed that the insurance policies under these or other 
similar leases be forwarded to this office for filing with the leases 
to which they pertain. 


(A-27469) 


PAY—ABSENCE IN HANDS OF CIVIL AUTHORITIES—ARMY 
ENLISTED MAN 


When the trial of an enlisted man of the Army charged with transporting and 
possession of intoxicating liquors results in a “hung jury” and he is re- 
leased upon motion of the prosecuting attorney to dismiss the charge, it is 
not established that his absence from duty by reason of arrest, detention, 
and trial was due to his own misconduct, and pay for the period so absent 
from duty is authorized. 


Comptroller General McCarl to Maj. E. J. O’Hara, United States Army, 

June 8, 1929: 

There has been received your request for decision whether you are 
authorized to pay a voucher transmitted therewith in favor of Charles 
W. Page, R-1377945, private, Spec. 6th cl., 2nd D. B. Guard Co., 
covering pay from February 7, 1929, to April 11, 1929, in view of a 
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notation appearing thereon that the soldier was absent in hands of 
civil authorities, Olathe, Kans., from February 7, 1929, to April 12, 
1929; tried for transporting and possession of intoxicating liquors, 
March 7, 1929. Result, “ No decision.” 

Army Regulations 35-2480, paragraph 11 (a), provides: 

a. A soldier discharged while in the hands of the civil authorities awaiting 
trial should be paid only to include the date of his arrest and should not be paid 
travel pay. His right to pay and allowances after date of arrest and to travel 
pay is dependent upon the final action of the civil authorities; if convicted, he 
is not entitled to pay and allowances after date of arrest or to travel pay; if 
acquitted, he is entitled to pay and allowances to date of discharge and to travel 
pay. See 9 Comp. Dec. 249. 

In cases where the soldier has not been convicted on the charge 
brought by the civil authorities but is released without trial on 
account of performing an act which makes reparation for the offense, 
it has been held that he was not entitled to pay during the period he 
was in the hands of the civil authorities, as it was by reason of his 
own fault that he had not rendered the service contemplated by his 
contract of enlistment. 7 Comp. Gen. 496. 

An affidavit of Howard E. Payne, county attorney, Johnson 
County, Olathe, Kans., dated May 14, 1929, is as follows: 

In reply to your letter of the 13th, please be advised that Charles W. Page 
was arrested on the charge of transporting and possession of intoxicating liquors. 
He was confined in the county jail of Johnson County, Kansas, for 29 days 
awaiting trial. His trial was on the 7th day of March, which resulted in a 
“hung jury.” He was released upon a motion of the county attorney to dis- 


miss said charge on the 12th day of April, 1929. This makes a total of 67 
days that he was confined in the county jail. 


In view of the disagreement of the jury as to the guilt of the soldier 
and the further fact of dismissal of the charge by the prosecuting 
attorney, it is not established that his absence from duty by reason of 
his arrest, confinement, and trial was due to his own misconduct. 

You are authorized to pay the voucher if the soldier is otherwise 
entitled to the payment. 


(A-27490) 
PURCHASES—PASSENGER-CARRYING VEHICLES 


The term “ passenger-carrying vehicle” as used in section 5 of the act of July 
16, 1914, 38 Stat. 508, includes all vehicles designed and constructed pri- 
marily for carrying passengers regardless of the use to which they may 
be put and where, from the description’ and photographs, it appears they 
are designed and constructed for use primarily as passenger-carrying 
vehicles. The fact that the vehicles are so constructed that they may be 
used for the transportation of repair material, tools, testing equipment. 
etc., by attaching a slip-on body does not authorize considering them as 
other than passenger-carrying vehicles, the slip-on body being an accessory 
and not an integral part of the vehicle. 
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Comptroller General McCarl to the Secretary of the Treasury, June 8, 1929: 
I have your letter of May 29, 1929, as follows: 


The department is confronted with the question of its authority to purchase 
vehicles of the kinds described in the attached catalogue cuts. The vehicles 
in question may be briefly described as follows: 

(1) Roadster with either open slip-on body or closed siip-on body, as illus 
trated by models 625—A and 627-A on attached cuts. 

(2) De luxe delivery car, following the lines of the Tudor sedan, as illus- 
trated by attached cut. 

These vehicles are intended for use in transporting one or two repair men 
and a limited quantity of repair material, tools, and testing equipment of a 
delicate nature to various points in Coast Guard districts for emergent repair 
of Government telephone lines. Many of these lines are located at isolated 
points and can be reached only by traveling over rough and mountainous roads; 
and it is represented that the requirements of this telephone maintenance and 
repair work and the conditions met in the performance of such work neces- 
sitate the use of light and sturdy vehicles to enable the repair men to get from 
place to place expeditiously and with unimpaired equipment. 

Having before it the act of July 16, 1914 (38 Stat, 508), and your various 
decisions, principally your decision in 3 Comp. Gen. 900, relating to the pur- 
chase of motor-propelled vehicles, the department is in doubt as to the propriety 
of its authorizing the purchase of the vehicles in question, particularly in view 
of the clause “* * * designed and constructed for use primarily in the haul- 
ing of supplies and equipment. * * *,” in the decisions mentioned. There- 
fore your decision is requested as to whether the department can, without con- 
travention of law, authorize the Coast Guard to purchase the vehicles in ques- 
tion for the use specified. 


Section 5 of the act of July 16, 1914, 38 Stat. 508, prohibits the use 
of any appropriation for the purchase of motor-propelled passenger- 
carrying vehicles for any branch of the Government service unless 
such use is specifically authorized by law. This prohibition applies 
to all Government funds made available for expenditures and to all 
branches of the Government service. 21 Comp. Dec. 14. The term 
passenger-carrying vehicle as used in said statute includes all ve- 
hicles designed and constructed primarily for carrying passengers 
regardless of the use to which they may be put. 21 Comp. Dec. 
116; 23 id. 19; 26 id. 879. 

From the description and photographs of the vehicles, models 
625-A and 627-A, it is clear that they are designed and constructed for 
use primarily as passenger-carrying vehicles within the meaning of 
that term as used in the act of July 16, 1914, supra. The fact that 
the vehicles are so constructed that they may be used for the trans 
portation of repair material, tools, testing equipment, etc., by attach- 
ing a slip-on body does not authorize considering them as other 
than passenger-carrying vehicles, the slip-on body being an acces- 
sory and not an integral part of the vehicle. 

Answering your question specifically you are advised that the pro- 
posed purchase of the models 625-A and 627-A, as outlined in your 
letter, would be in direct contravention of the provisions of the 
act of July 16, 1914, supra. 

With reference to the de luxe delivery car, it appears from the 
description and photograph that while it is designed to resemble 
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a passenger-carrying vehicle and to carry at least one passenger in 
addition to the driver, it is not designed and constructed for use 
primarily as a passenger-carrying vehicle within the term as used 
in the said act of July 16, 1914, supra. See 21 Comp. Dec. 38; 26 id. 
904; 27 id. 1016; 3 Comp. Gen. 900. Therefore, if it can be shown 
that such a vehicle is necessary to meet the requirements for which 
its purchase is proposed—that is, that no cheaper vehicle will meet 
the actual needs of the service—its purchase would be authorized. 


(A-27423) 
ACCOUNTING—APPROPRIATIONS—DISTRICT OF COLUMBIA 


Where it is provided that a part of an appropriation made from the general 
fund of the Treasury shall be charged to the revenues of the District of 
Columbia, the amount so chargeable should be raised on the District of 
Columbia ledger and transferred to the appropriation as a part thereof 
by appropriate check by the disbursing officer of the District of Columbia 
so as to provide a substantial accounting, etc., as contemplated by the act 
of June 29, 1922, 42 Stat. 669. 

In cases where an appropriation made in a District of Columbia appropriation 
act provides in specific terms that the amount so appropriated shall be 
transferred to the credit of the appropriation or appropriations under a 
Federal agency, the transfer may be accomplished by transfer appropria- 
tion warrant, the accounting, ete., provided for in the act of June 29, 1922. 
42 Stat. 669, not being required. 

Where an appropriation has been made from the general fund of the Treasury, 
and subsequently it is provided by legislative enactment that a part 
thereof should be borne by the District of Columbia, an appropriation 
should be raised on the District of Columbia ledger for the amount in 
question and action then taken to cover the amount appropriated into the 
general fund of the Treasury as miscellaneous receipts. 


Comptroller General McCarl to the Secretary of the Treasury, June 10, 1929: 

I have your letter of May 23, 1929, in which you request decision 
as to the procedure to be followed in charging to the revenues of the 
District of Columbia the amount of certain appropriations made by 
the acts of May 29, 1928, 45 Stat. 886, and February 25, 1929, 45 
Stat. 1265, 1299. 

The first of the appropriations cited and quoted in your letter ap- 
pears under the heading, Employees’ Compensation Commission, in 
the act of May 29, 1928, and provides as follows: 


For an additional amount for personal services in the District of Columbia, 
in accordance with the classification act of 1923 and for contingent expenses, 
including the same objects specified under these heads in the independent offices 
appropriation act for the fiscal year 1929 and including personal services in the 
field, fees, and mileage of witnesses, contract stenographic reporting services 
and rent, fiscal year 1929, $77,010. 

For an additional amount for printing and binding for the Employees’ Com- 
pensation Commission, fiscal year 1929, $3,000. 

The sum of $60,000 of the foregoing sums under Employees’ Compensation 
Commission, applicable to the enforcement of the act entitled “An act to provide 
compensation for disability or death resulting from injury to employees in 
certain employments in the District of Columbia, and for other purposes,” 
approved May 17, 1928, shall be chargeable to the District of Columbia and 


ae in like manner as other appropriations of the District of Columbia are 












DECISIONS OF THE COMPTROLLER GENERAL 639 


It appears that upon the enactment of the above law, the amounts 
of $77,010 for salaries and $3,000 for printing and binding were set 
up on the books as appropriations made from the general fund of the 
Treasury without regard to the provision therein that of the amount 
appropriated the sum of $60,000 should be charged to the District of 
Columbia. The proper method of setting up the appropriation when 
made would have been by raising an appropriation in the amount 
of $60,000 on the District of Columbia ledger and the balance on 
ledger for independent offices, the appropriation raised on the Dis- 
trict of Columbia ledger to be handled in the same manner as that 
dealt with in decision of this office dated May 8, 1929, A-26860. 

In view of the action heretofore taken it appears that the only man- 
ner in which the matter may now be handled is by raising an appro- 
priation on the District of Columbia ledger for the amount in 
question, and since the act provides that the money shall be paid in 
like manner as other appropriations of the District of Columbia are 
paid, the disbursing officer for the District of Columbia should requi- 
sition the funds and draw his check for the full amount thereof to 
the Treasurer of the United States for deposit into the general fund 
of the Treasury as miscellaneous receipts to cover the amount hereto- 
fore improperly withdrawn from such general fund. The adjust- 
ment of the matter under such procedure will charge the District of 
Columbia for the amount in question as provided by the appropria- 
tion act, will provide for a substantial accounting as contemplated by 
the act of June 29, 1922, 42 Stat. 669, and will replace into the Treas- 
ury the amount which should have been charged to the District of 
Columbia originally. 

The second appropriation appearing in your letter as made by the 
act of February 25, 1929, 45 Stat. 1265, provides: 

Administrative expenses, compensation to injured employees of the District of 
Columbia: For the enforcement of the act entitled “An act to provide com- 
pensation for disability or death resulting from injury to employees in certain 
employments in the District of Columbia, and for other purposes,” approved 
May 17, 1928 (45 Stat. p. 600), $63,000, for transfer to and expenditure by the 
Employees’ Conrpensation Commission under its appropriations “ Salaries and 
expenses,” $60,000, and “ Printing and binding,” $3,000. 

In view of the specific provisions thereiti made for the transfer of 
the funds to and expenditure by the Employees’ Compensation Com- 
mission, the provisions of the act of 1922, supra, relating to account- 
ing, etc., for funds of the District of Columbia must be considered 
as not applicable to the extent of dispensing with such accounting 
with respect to the appropriation in question, and accordingly you 
are advised that on July 1, 1929, when the appropriation in question 
has been placed on the ledger of the District of Columbia, by appro- 
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priate appropriation warrant, a transfer appropriation warrant may 
be issued to transfer such appropriation to the two appropriations 
under the Employees’ Compensation Commission as provided in 
specific terms by the act making the appropriation and due to which 
there appears in this instance no necessity for any action by the 
District of Columbia authorities. 

The third item mentioned in your letter is section 7 of the act of 
February 25, 1929, 45 Stat. 1299, which is as follows: 

Of the appropriations for the fiscal years 1929 and 1930, respectively, toward 
financing the liability of the United States created by the act entitled “An act 
for the retirement of employees in the c‘assified civil service, and for other 
purposes,” approved May 22, 1920, and acts amendatory thereof, the sum of 
$150.000 for each of such fiscal years shall be charged to the revenues of the 


District of Columbia and such sums shall be transferred from the revenues of 
the District to the credit of the United States on account of the retirement of 


District of Columbia personnel under such acts. 

Since the appropriation for the “Civil service retirement disa- 
bility fund ” for the fiscal year 1929, has apparently been set up on 
the books from funds in the general fund of the Treasury, it appears 
that the adjustment for that fiscal year must be made in the same 
manner as outlined with respect to the first appropriation referred 
to herein—that is to say, the amount of $150,000 should be raised on 
the District of Columbia ledger and a check drawn therefor by the 
disbursing officer of the District after the amount has been obtained 
by him on an accountable warrant, the check to be made payable 
to the Treasurer of the United States for deposit to the general fund 
of the Treasury as miscellaneous receipts to cover the amount here- 
tofore advanced by the United States for the purpose. 

With respect to the amount of $150,000 appropriated from Dis- 
trict of Columbia funds for the fiscal year 1930, the amount may be 
set up as an appropriation on the District of Columbia ledger and 
transferred to the credit of the “Civil service retirement and dis- 
ability fund” either by disbursing officer’s check, as provided in 
decision of this office dated May 8, 1929, A-26860, or by transfer 
settlement of this office upon request of the District of Columbia 
authorities. 

In connection with this matter it is noted that the amount appro- 
priated under the Bureau of Pensions by the act of March 4, 1929, 
45 Stat. 1588, for financing the liability of the United States created 
by the retirement acts for the fiscal year 1930 is $20,500,000. This 
amount should be reduced by $150,000 and only the balance of 
$20,350,000 taken from the general fund of the Treasury and placed 
to the credit of the retirement fund. Upon transfer of the amount 
chargeable to the District of Columbia, the full amount appropriated 
will then have been placed to the credit of the retirement fund. 
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(A-24687) 


TRAVELING EXPENSES—DISTRICT OF COLUMBIA METROPOLITAN 
POLICE 


Travel performed by an inspector of the Metropolitan police, District of Colum- 
bia, to other cities for the study of traffic conditions and regulations for 
the control of taxicabs haying no connection with the “prevention and 
detection of crime” in the District of Columbia, the expense thereof is not 
properly chargeable to the appropriation for miscellaneous and contingent 
expenses, Metropolitan police, containing a specific appropriation for the 
prevention and detection of crime. 8 Comp. Gen. 355 affirmed. 


Decision by Comptroller General McCarl, June 11, 1929: 

J. R. Lusby, disbursing officer of the District of Columbia, re- 
quested, April 2, 1929, reconsideration of decision of January 12, 
1929, 8 Comp. Gen. 355, wherein was sustained the disallowance of 
credit in his accounts for $44.84 paid to Inspector E. W. Brown, 
of the Metropolitan police, as reimbursement of travel expenses in- 
curred during January, 1928, on a trip to New York City, Phila- 
delphia, and return. 

The appropriation charged was the one made for miscellaneous and 
contingent expenses, Metropolitan police, District of Columbia, which 
contained no specific provision for travel expenses. The only expla- 
nation submitted with the voucher was that it was “on business con- 
nected with the Metropolitan police department,” there being no show- 


ing that the travel was necessary to the accomplishment of any object 
specifically provided for in the appropriation. See 6 Comp. Gen. 318. 

With the request for reconsideration is forwarded the following 
statement, dated February 1, 1929, from the chief clerk of the Metro- 
politan police: 


Reference is made to the communication of J. R. McCarl, Comptroller Gen- 
eral of the United States, dated January 12, 1929, in which he cites opinions 
and reasons for the disallowance of the travel expenses, amounting to $44.84, 
of Inspector E. W. Brown, of this department, incident to a trip to New York 
City and Philadelphia, Pa., and return during the month of January, 1928. 

On January 21, 1928, the Commissioners of the District of Columbia issued 
an order, #293331, directing Inspector E. W. Brown to proceed to New York 
City and Philadelphia, Pa., on business connected with the Metropolitan police 
department, stating that all expenses incident thereto would be paid out of the 
contingent fund of the police department. 

This trip was made for the purpose of studying traffic conditions in New 
York and Philadelphia then in vogue and other conditions which were to be 
inaugurated in these departments; also regulations of these two cities relative 
to the handling of taxicabs and taxicab drivers. 4 

The benefits to be derived from this trip were considered before Inspector 
Brown made the trip, and the information so secured proved to be of great 
benefit to the department. I feel that the expense of this trip should be 
charged to the miscellaneous and contingent expense appropriation of the police 
department under that part of said appropriation which reads “ Expenses in- 
curred in prevention and detection of crime, and other necessary expenses.” 


While a study of traffic conditions and of the regulations con- 
trolling taxicabs and taxicab drivers in New York and Philadelphia 
may be of some general benefit to the Metropolitan police in the 

66677 ° —29-——_42 
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handling of like problems in the District of Columbia, it does not 
appear that such a study had any connection whatever with the pre- 
vention and detection of crime in the District of Columbia. There- 
fore, it can not be held that the travel involved was necessary to the 
accomplishment of any specific purpose for which the appropriation 
sought to be charged was made. It is noted also that in the act 
making appropriations for the District of Columbia for the fiscal 
year 1928, act of March 2, 1927, 44 Stat. 1300 and 1301, there are the 
following provisions: 


OFFICE OF THE DIRECTOR OF TRAFFIO 


For purchase, installation, and maintenance of traffic lights, signals, con- 
trols, and markers, painting white lines, labor, city planning in relation to 
traffic regulation and control, and such other oe as may be necessary 
in he judgment of the commissioners, ree Oe 


. = * » a 
CONTINGENT AND MISCELLANEOUS EXPENSES 
traveling expenses not to exceed $3,000, including not exceeding 
$1,000 for payment of dues and traveling expenses in attending conventions 
when authorized by the Commissioners of the District of Columbia. * * 
While the trip here under consideration related more to the objects 
mentioned under the appropriation for the office of the director of 
traffic than to the objects mentioned under the appropriation sought 


* * * 


to be charged, even’that appropriation does not contain any specific 
provision for travel expenses. 

With respect to the inclusion of a specific provision for travel 
expenses in the contingent and miscellaneous expense appropria- 
tion for the District of Columbia, supra, it was stated, in 6 Comp. 
Gen. 318: 


* * * it must be assumed that this appropriation * * * was intended 
to be exclusive of all others not specifically authorizing such expenses and that 
the Congress did not sanction the practice of incurring and paying such expense 
without statutory authority. 

Careful consideration has been given to the additional evidence 
submitted but I do not find therein anything to require or authorize 
any change in the decision in question in so far as it holds that the 
appropriation for Metropolitan police is not available for this item 
of traveling expense. Upon reconsideration, the decision of January 
12, 1929, must be and is affirmed. 

As the facts now appearing disclose that the trip of Inspector 
Brown was in connection with administrative matters, the expenses 
are properly chargeable to the appropriation “ Contingent and mis- 
cellaneous expenses, D. C., 1928,” subhead “Traveling expenses,” in 
which there appear to be ample funds for this item. Accordingly, 
the matter will be adjusted by allowing credit for the item and 
issuing the necessary transfer and counter warrante to charge said 
appropriation. 
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. LEASES—RENT—REFUNDS 


Where the United States leases its property under a contract which provides 
for monthly payments of rent in advance, without provision for the return 
of any part of the rent in case of termination of the tenancy between rent 
days, reimbursement for any part of the period in which the premises were 
not occupied by the tenant is not authorized. 


Comptroller General McCarl to Lieut. H. C. McGinnis, United States Navy, 

June 11, 1929: 

Receipt is acknowledged of your indorsement of May 2, 1929, in 
reference to the claim of Mrs. J. M. Dyer for $10 as refund of rental 
on Housing Corporation house No. 193, Indianhead, Md., lease No. 
N-174S-693, dated July 1, 1927, it appearing that the lease was re- 
revoked April 15, 1929, due to death of the lessee, after rent had been 
paid at the rate of $20 per month to April 30, 1929. You request to 
be advised whether you are authorized to pay to the widow of the 
lessee, as a refund, any part of the rent for the month of April, 1929. 

In reply you are advised that an examination of the lease agree- 
ment, No. N-174S-693, dated July 1, 1927, discloses that the lessee 
agreed to pay to the lessor a monthly rental for the premises at the 
rate of $20, to be paid in advance without demand on or before the 
lst day of each and every month during the continuance of the lease, 


and that no provision is made for the return of any part of the rental 
in case of termination of the tenancy between rent days. Accord- 
ingly, the question presented is answered in the negative. See deci- 
sion of November 25, 1911, to the Secretary of the Treasury, citing 
Opie v. Person, 23 App. D. C. 170; Tarkovsky v. George H. Hess Co. 
64 Ill. App. 513; Werner v. Padula, 49 N. Y. 8S. App. Div. 135, 
affirmed in 167 N. Y. 611; Felix v. Griffiths, 56 Ohio, 39. 


(A-27164) 


RENTAL ALLOWANCE—ADEQUACY OF QUARTERS—-NAVY OFFICER 


An oflicer of the Navy who, while on sea duty, is assigned to special tempo- 
rary duty with the national board of elections in Nicaragua, which duty 
on shore was determined by the Navy Department to be paramount to 
his duty on board ship, and who actually occupied quarters assigned to 
him on shore, was during the period of such occupancy assigned adequate 
quarters at his permanent station within the meaning of section 6 of the 
act of June 10, 1922, as amended by the act of May 31, 1924, 43 Stat. 250, 
and is not entitled to rental allowance. 


Comptroller General McCarl to Lieut. C. J. Lanier, United States Navy, June 
12, 1929: 


There has been received your letter of March 13, 1929, requesting 
decision as to whether Ensign J. L. Bird, United States Navy, 
without dependents, is entitled to rental allowance for the period 
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July 20 to November 15, 1928, while on special temporary duty with 
the national board of elections in Nicaragua, under orders of com- 
mander, Special Service Squadron, dated Corinto, Nicaragua, July 
12, 1928, which directed him as follows: 


2. On 12 July, 1928, you will proceed to Managua, Nicaragua, and upon ar- 
rival will report to the chairman of the national board of elections for special 
temporary duty. 

8. Upon the completion of this duty, you will return to the U. S. 8. Rochester 
and resume your regular duties. 

4. This is in addition to your present duties. 

5. You will keep an accurate account of actual expenses incurred by you 
prior to reporting to the chairman of the national board of elections, obtain- 
ing receipts where possible. The supply officer U. 8S. S. Rochester will reim- 


burse you for such expenses upon the presentation of these orders and neces- 
sary substantiating vouchers. 


6. The commander Special Service Squadron has been informed by the 
chairman of the national board of elections that, while on this special tempo- 
rary duty, reimbursement will be made you by the elections board for your 
subsistence expenses as may be necessary to make up the difference between 
the total amount of such expenses and the amount your subsistence would 


have cost you had you remained on board ship, provided the former is greater 
than the latter. 


7. The necessary travel involved in the execution of these orders is required 
by the public interests and is hereby authorized. 

It appears that Ensign Bird reported as directed, and by executive 
memorandum No, 7, dated July 14, 1928, of American Electoral Mis- 
sion in Nicaragua, he was directed to proceed to the capital of the 
Department of Nueva Segovia, reporting upon arrival thereat to 
the chairman of the electoral board of that Department for duty. 
He so reported at Ocotal on July 19, 1928, and on November 15, 1928, 
the president or chairman of the departmental board of elections at 
Ocotal directed him: 


Duty completed this date. You will proceed and report to the chairman 
American Dlectoral Mission for further transfer in accordance with basic letter. 


He so reported November 16, 1928, and was thereupon directed: 


You are this date detached from special temporary duty and will proceed 


to Leon, Nicaragua, and report to the commanding officer Naval Bluejacket 
Battalion. 


By order of commander Special Service Squadron, dated November 
19, 1928, he was directed: 


1. Your duties with the national board of elections of Nicaragua having been 
completed, your temporary duty on shore in Nicaragua is hereby completed. 

2. You will proceed to Corinto, Nicaragua, and report to the commanding 
officer U. 8S. S. Vega for transportation to the west coast of the United States. 
Upon arrival on the west coast of the United States, proceed and report to the 
commanding officer U. S. 8. Yarborough and resume your regular duties. 


It further appears that after reporting for duty at Ocotal, Ensign 
Bird, July 20, 1928, requested of the president of the electoral board, 
Department of Nueva Segovia, that, in accordance with article 1819, 


Navy Regulations, he be furnished quarters, to which request reply 
was made as follows: 
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DEPARTMENTAL BoArD oF ELECTIONS, 
Ocotal, Nicaragua, July 20, 1928. 
From: President. 
To: Ensign J. L. Bird, U. S. Navy. 
1. Returned. There are no adequate Government quarters available for you 
at this station. 


T. A. AUSTIN, Jr. 
In his letter of April 22, 1929, Ensign Bird states: 


1. The shelter occupied by me was designated by my immediate superior in 
command, Captain T. A. Austin, jr., U. S. Army, with the understanding that 
it was inadequate, but that the national board of elections would furnish no 
better. The house had been appropriated by armed forces occupying the town 
of Ocotal as a military necessity, and whether or not the Government of Nica- 
ragua paid rent for it is not known by me. 

2. A brief description of the disagreeable features is as follows: 

It was the kitchen of a native adobe house situated between an indescrib- 
ably foul-smelling latrine on one side and a stable on the other. The latter 
was a constant source of fleas, rats, and nondescript odors. Bathing and sani- 
tation facilities were limited when it did not rain. When it did rain the water 
splashing through the roof was a source of considerable annoyance, Lighting at 
night was accomplished by gasoline lanterns, which were extremely trying on 
the eyes, and our duties required considerable night work. Due to lack of 
screens and doors in the room, bats, flies, and mosquitoes were annoying at all 
times. It was necessary to provide my furniture at my own expense. This 
was not claimed as an expense from the national board of elections, because I 
understood that if the U. S. Government did not furnish me with adequate 
quarters I would receive commutation for same, and these expenses would be 
covered by that allowance. 

8. The high price of rents made it impracticable to secure better quarters in 
the town at my own expense, because all others were filled to capacity with 
natives who had moved in for protection. Article 1819 does not include the 
features enumerated in paragraph 2 of this endorsement as constituting adequate 
quarters for a commissioned officer in the U. 8. Navy, and due consideration was 
given this point in the first endorsement of my request for quarters dated 
July 20, 1928. 

4. Expenses for other items were paid by the national board of elections when 
in excess of $28.00 per month. 


In forwarding the matter to this office, the Secretary of the Navy 
states: 


2. In connection with the attached claim for rental allowance, I hereby certify 
that the duty performed by Ensign Joseph L. Bird, U. 8S. Navy, with the national 
board of elections in Nicaragua during the period from July 12, 1928, to Novem. 
ber 16, 1928, was paramount to his duty on board the U. 8. 8S. Yarborough. 

3. In your decision to the Secretary of the Navy of February 14, 1928 
(A-—18654), it was stated: 

“The question as to whether an officer is on field duty within the mean- 
ing of the acts cited is not dependent upon or determined by the fact as to 
whether he was furnished quarters in kind or not, but whether the service in 
which engaged was under orders with troops operating against an enemy, actual 
or potential. See 22 MS. Comp. Gen. 165, June 7, 1923; 3 Comp. Gen. 272.” 

In this connection it will be noted from the orders, copy attached, issued to 
Ensign Bird under date of July 12, 1928, that this officer was ordered to proceed 
on said date to Managua, Nicaragua, and upon arrival at that place to report 
to the chairmun of the national board of elections for special temporary duty. The 
duty performed by Ensign Bird under said orders being in connection with the 
national board of elections in Nicaragua and not “with troops operating 
against an enemy, actual or potential,” the Navy Department considers that he 
is entitled to rental allowance for the period claimed, the occupancy by him of 
native quarters under the conditions described in paragraph 2 of the sixth 
indorsement hereon not being considered sufficient to preclude payment of rental 
allowance for the period claimed. 
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Section 6 of the act of June 10, 1922, as amended by the act of May 
81, 1924, 48 Stat. 250 and 251, provides that commissioned officers 
below the grade of brigadier general or its equivalent, while either 
on active duty or entitled to active duty pay, shall be entitled at all 
times to a money allowance for rental of quarters, except as other- 
wise provided in the fourth paragraph thereof as follows: 


No rental allowance shall accrue to an officer, having no dependents, while 
he is on field or sea duty, nor while an officer, with or without dependents, is 
assigned as quarters at his permanent station the number of rooms provided by 
law for an officer of his rank or a less number of rooms in any particular case 
wherein, in the judgment of competent superior authority of the service con- 
cerned, a less number of rooms would be adequate for the occupancy of the 
officer and his dependents. 


It was further provided that regulations in execution of the pro- 
visions of this section shall be made by the President. 

Executive order of August 13, 1924, issued pursuant to such pro- 
vision, provides: 


I. (c) The term “field duty” shall be construed to mean service, under 
orders, with troops operating against an enemy, actual or potential 

(d) The term “sea duty” shall be construed to mean service at sea by an 
officer in a vessel employed by authority of law under orders requiring him to 
report for duty on board said vessel or assigning him to duty in command of 
vessels or as a member of the staff of such commander: Provided, That the 
officer concerned is not during the same period required to render service on 
shore of a character determined by the department concerned to be paramount 
to the duty which he is required to render at sea. 

(e) The term “ permanent station” as used in this act shall be construed to 
mean the place on shore where an officer is assigned to duty, or the home yard 
or the honre port of a vessel on board which an officer is required to perform 
duty, under orders in each case which do not in terms provide for the termina- 
tion thereof; and any station on shore or any receiving ship where an officer 
in fact occupies with his dependents public quarters assigned to him without 
charge shall also be deemed during such occupancy to be his permanent station 
within the meaning of this act. 

+ » a * - * 7 

II. Assignment of quarters—(a) The assignment of quarters to an Officer 
shall consist of the designation in accordance with regulations of the department 
concerned of quarters controlled by the Government for occupancy without 
charge by the officer and his dependents, if any. 

(b) Every officer permanently stationed at a post, yard, or station where 
public quarters are available will be assigned thereat as quarters the number of 
rooms prescribed by law for an officer of his rank, or a less number of rooms 
determined by conrpetent superior authority, in accordance with regulations of 
the department concerned, to be adequate in the particular case for the, occu 
pancy of 'the officer and his dependents, if any, which regulations shall provide. 
among other things, that quarters yYdluntarily occupied by an officer with his 
dependents shall be conclusively presumed to be adequate and shall be assigned 
accordingly: * * * 

> ” + + * +. 


ae 
. a . & * . - 

(c) No officer shall be paid a rental allowance for any period during which 
he is assigned as quarters at his permanent station the number of rooms pro- 
vided by law for an officer of his rank, or a less number of rooms which have 
been determined in accordance with these regulations to be adequate in the 
particular case, 
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Paragraph 3 (b) of article 1819, Navy Regulations, provides: 


The voluntary occupation by an officer without dependents or by an officer 
and his dependents of | the quarters assigned shall be conclusive proof that they 
are adequate, * * 

It is clear that dpultes the period in question Ensign Bird was 
neither on field nor sea duty. It appears from the statement of 
Ensign Bird that the president of the electoral board, Department 
of Neuva Segovia, at Ocotal, assigned to him quarters controlled by 
the Government, consisting of one room for occupancy without charge 
by the officer, and that notwithstanding the disagreeable features 
connected therewith as described by him he actually occupied such 
quarters during the period in question. 

Having actually occupied Government-controlled quarters so 
assigned at Ocotal such place became his permanent station during 
such occupancy within the meaning of the rental allowance law and 
the regulations made in pursuance thereof, and as the voluntary 
occupancy by an officer of quarters assigned is conclusive proof that 
they are adequate, no question as to the adequacy of such quarters 
can now arise. : 

It is concluded that as Ensign Bird was assigned adequate quarters 
at his permanent station during the period in question within the 
meaning of the law and regulations cited above, he is not entitled 


to rental allowance for such period. See 4 Comp. Gen. 1043; 6 id. 
369. 


(A-26841) 
CONTRACTS—DAM AGES—CONTRACTING OFFICER’S AUTHORITY 


No officer of the Government is authorized to enter into a contract whereby the 
United States is made to assume all liability in an indefinite amount for all 
dainage or injury to persons or property that may result during the 
progress of the work, and such provision made in a contract is null and 
void, the contracting officer having exceeded his authority in entering into 
such agreement. 


Comptroller General McCarl to the Secretary of War, June 13, 1929: 

Your attention is invited to contracts of June 14, 1928, between the 
United States and the New York Central Railroad Company, lessee 
of the Kanawha and Michigan Railroad Company, Nos. W-516-eng- 
172 and W-516-eng-173, each of which permits the United States to 
construct, maintain, and use a line of telephone wire in lead-armored 
cable across the right of way and under the tracks of the railroad 
company, article seventh of each contract providing in part as 
follows: 

Second party hereby assumes all liability to the extent that appropriations 


are available or made available for all damage or injury to persons or property 
that may result from the placing, maintaining. operatirg. repairing. or removing 
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of said telephone line and will save first party harmless from all liability so 
assumed and from all costs and expense connected therewith, and will indemnify 
first party for any damage to its property or employees resulting as aforesaid. 
and also to contract W-226-ord-(—) (CB-File 160/799), dated 
August 25, 1919, between the United States and the Director General 
of Railroads, by S. Ennes, general manager (Baltimore and Ohio 
Railroad), and the Baltimore and Ohio Railroad Company, which 
permits the United States to operate its engines and cars upon the 
tracks of the Baltimore and Ohio Railroad Company (Marley Neck 
branch) from a point at the terminus of the street-car line at Pen- 
nington Avenue in Baltimore City to the Curtis Bay General Supply 
Ordnance Depot, article 4 of said contract providing as follows: 

4. The second party further agrees that the railroad shall in all respects be 
saved harmless from loss or damage, the result of negligence on the part of 


persons employed by the second party in the operation of its engines and cars 
upon the tracks of the railroad as hereinbefore provided. 


Section 3732, Revised Statutes, provides as follows: 


No contract or purchase on behalf of the United States shall be made, unless 
the same is authorized by law or is under an appropriation adequate to its 
fulfil:ment, except in the War and Navy Departments, for clothing, subsistence, 
forage, fuel, quarters, or transportation, which, however, shal] not exceed the 
necessities of the current year. 

The quoted portions of the contracts cited seek to impose on the 
United States obligations so indefinite and uncertain as to bring them 
within the class of contracts prohibited by section 3732, Revised 
Statutes, supra. 

The indemnity portion of the contracts is not authorized by law 
or appropriation. Furthermore, it is a well-settled principle of law 
that the United States is not responsible for the negligence of its 
officers, employees, or agents, and such liability can not be imposed 
upon it by an attempt on the part of a contracting officer to make it a 
part of the consideration of a contract. Contracts W-516-eng-172 
and W-516-eng-173 are both dated sufficiently long after the trans- 
mittal of the decision of February 21, 1928, A-21633 (7 Comp. Gen. 
507), to you for the contracting officer to have had notice that the 
indemnity portion was unauthorized. 

The explanation made for the Chief of Engineers by letter of 
March 16, 1929, is as follows: 

2. Article 7 of each agreement was not thought to be within the class of 
contracts prohibited by section 8732, Revised Statutes, since article 7 provides 
that the second party assumes liability “to the extent that appropriations are 
available or made available,” and this office had in mind the authority granted 
by section 9 of the river and harbor act of June 5, 1920 (41 Stat. 1015), and the 
act of December 28, 1922 (42 Stats. 1066), to settle certain claims against the 
United States. 

A similar contention was disposed of in 7 Comp. Gen, 507, supra, 
in the following language: 
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* * * ‘The fact that the Congress has placed within your jurisdiction cer- 
tain claims sounding in tort does not authorize entering into agreements making 
the Government liable in damages in an indefinite and unlimited amount * * *, 

Furthermore, even if such provision were otherwise legal there is 
no provision as to how the amount of damages to be paid is to be 
determined. No executive department is authorized to determine 
such damages save in the limited cases specifically provided for by 
statute, nor has this office, nor the courts, jurisdiction over claims 
in tort against the Government except where special jurisdiction is 
conferred by a specific legislation. 

Accordingly, it must be concluded that the quoted portions of the 
contracts are null and void, the contracting officer having exceeded 
his authority in entering into such agreements. A-25163 of January 
30, 1929; 7 Comp. Gen. 507. 


(A-27635) 


ADVERTISING—BIDS—SPECIFICATIONS—LIQUIDATED DAMAGES 


Advertisements for proposals for the performance of public work under the 
provisions of section 3709, Revised Statutes, should notify prospective bid- 
ders of the basis on which bids will be evaluated if consideration is to be 
given to factors other than the amounts of the bids in making the award. 

The amount to be fixed as liquidated damages in case of delay in completion 
of a contract for the performance of public work should be as nearly as 
can be estimated the amount of the Government’s loss or damage as a 
result of the delay and when the amount is so fixed it may be considered 
in evaluating bids specifying different times for performance. 


Comptroller General McCarl to the Secretary of Commerce, June 17, 1929: 
There has been received your letter of June 11, 1929, as follows: 


Inclosed are all bids received by the superintendent of lighthouses, Key West, 
Florida, on his proposal No. 7865 for docking and making repairs and alterations 
to the lighthouse tender Ivy. These bids were opened May 29, 1929. The 
lowest bid is that of the Charleston Dry Dock & Machine Company, Charleston,,. 
S. C., in the amount of $38,611.58 for performing the work in 90 working days. 
The next lowest bid is that of the Gibbs Gas Engine Company, Jacksonville, 
Florida, in the amount of $39,329.70, work to be completed in 90 calendar 
days. The Key West Marine Railway Company, Key West, Florida, bid 
$43,360.50 for performing the work in 80 calendar days. 

There is also inclosed a tabulated statement setting forth the costs that 
would be involved in the acceptance of each of these bids, including not only 
the contract price but the steaming costs, the probable amount of optional 
work required, inspection, and the loss of the tender’s time for the contract 
period which loss per day represents the average daily cost of operation. A 
comparison of the bids on this basis shows that the Gibbs Gas Engine Com- 
pany of Jacksonville is lower than any other by the amount of $4387.16. 

The invitation for bids did not specifically state that time of performance 
would be considered in making the award, although liquidated damages were 
specified at the rate of $10 per day. While it is desirable that the work be 
expedited, yet this department could not certify that it must of necessity be 
completed in 80 or 90 calendar days. The maximum contract period allowable 
was not stated in the proposal, and all bidders thus quoted the time without 
instructions from the Government as to the degree of urgency of the work. 

It appears to this department that the contract should be awarded to the 
Charleston Dry Dock & Machine Company. While the average daily cost of 
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operation of the vessel as shown by the cost-keeping records is $141.41, yet at 
the time proposals were issued it was estimated that the probable loss to the 
Government for delay in completion of the contract would be $10 per day. 
It would seem, therefore, that the contract could not be awarded to other than 
the Charleston Dry Dock & Machine Company by placing a value of more than 
$10 per day on the difference in time. It appears also that in this case it would 
not be permissible to consider the difference in time in making the award, as this 
would seem to be contrary to a decision of the Comptroller General dated July 
81, 1928, 8 Comp. Gen. 52. 

The work under this proposed contract will not be completed before the 
hurricane season, no matter which bid is accepted, and certain hazards will 
be incurred in steaming the vessel back to Key West from either Charleston 
or Jacksonville, which is a consideration in favor of the bid of the Key West 
Marine Railway Company, since the work would be performed at Key West 
if this bid were accepted. The distance from Charleston to Jacksonville is 
about 198 miles and the distance from Jacksonville to Key West is about 500 
miles. It is not possible, however, to state the equivalent of this hazard in 
dollars and cents. 

The cost of inspection if the work were performed at Jacksonville would be 
$788.44, whereas no additional inspection costs would be involved if the work 
is performed at either Charleston or Key West. At Key West inspection would 
be made by the personnel attached to the superintendent's office, whereas at 
Charleston the Bureau of Lighthouses now maintains inspectors engaged in 
supervising the construction of three new lightships and they would be avail- 
able for inspection duty at Charleston if the contract for repairs to the Ivy 
were performed there. 

Your early decision is respectfully requested as to which of these bids should 
be accepted. The bid of the Merrill Stevens Dry Dock & Repair Company in 
the amount of $40,850.00 was not mentioned above, although it is inclosed, as 
this contractor’s works is also located at Jacksonville, and it appears that if 
the work is to be performed at Jacksonville the contract will have to be 
awarded to the Gibbs Gas Engine Company, whose bid is lower than that of 
the Merrill Stevens Dry Dock & Repair Company. Each of these two bidders 
quotes the same contract time. 


A tabulated statement of the analysis of the bids which accom- 
panied the submission is as follows: 


Bid analysis Pro. #7865—Tender “‘Ivy’’ repairs 


Key West | Gibbs Gas Merrill. | ,Charleston, 
Railwa Engine Co., Stevens Moh c 

Co Kon Jackson- Co., Jack- Charleston 
West, Fl. vilie, Fla. | sonville, Fla. so” 


Round trip from and return | 
to Key West miles__ 0 
Estimated time to make trip 
0 
Time to do work 
calendar days-- 80 


Estimated cost of trip @ : 
$296.27 p. d 0. 00 | .60 | 1,382.60 | 1, 851. 69 





Estimated loss of tender while 

under repairs @ $141.41 

d 11, 312. 80 | 12, 726.90 | 12, 726.90 14, 989. 46 

43, 360. 50 | 39,329.70 40,850.00 | 38, 611. 58 
Estimated total of optional | 

items 65. 25 73. 75 45. 00 | 47. 50 
Supervision—salary, subsist- 

ence, and transportation___ 0. 00 788. 44 | 788. 44 | 0. 00 








54, 738. 55 | 54, 301.39 | 55, 792.94 | 55, 500. 23 
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The advertisement for proposals notified prospective bidders, 
among other things, that they should “stipulate in their bids the 
date on which they will guarantee the completion of the work under 
these specifications ” and that liquidated damages at the rate of $10 
per day would be deducted for each and every day of delay not 
within the provisions of article 9 of the Standard Government Form 
of Construction Contract but did not specifically state that time 
of delivery would be considered in making the award or indicate 
that the value of the services of the vessel would be other than the 
amount stipulated as liquidated damages. Nothing was said in 
the advertisement to notify prospective bidders that costs of inspec- 
tion and superintendence would be considered in making the award 
or that the Government’s expenses therefor would be any more at 
one place than at another. 

This office has held in numerous decisions that the contract offered 
the successful bidder must be the exact contract which was sub- 
mitted to competition, and attention is invited to 8 Comp. Gen. 299, 
300, wherein there was quoted an extract from an opinion dated 
October 13, 1928, of the Attorney General that no administrative 
officer has any power to grant any bidder any term materially ad- 
vantageous to him which was not announced in. the advertisement 
for bids and that “the contract entered into must be the contract 
offered to the * * * bidder by advertisement.” 

It is noted that the estimated loss of the tender while under repairs 
is reported to be approximately $140 per day, whereas the request 
for bids advised that the contract would stipulate for deduction of 
liquidated damages at the rate of only $10 per day for each and 
every day of delay, an amount wholly out of proportion to the known 
damages which would be sustained by the Government through delay. 

The situation here presented calls to mind the case of Dow Pump 
and Diesel Engine Company v. United States, E-475, where the 
Court of Claims in an opinion dated June 3, 1929, referred to the 
fact that certain requirements upon which the Navy Department 
relied for refusal to make payment for the engines was not incor- 
porated in the advertisement or contract and said that— 

* * * In fact the whole difficulty could have been avoided by a small 
amount of ordinary care upon the part of the representatives of the Navy 


Department, by inserting such a provision in the contract or notifying the 
plaintiff of the regulation before the pumps were constructed. * * 


By the use of ordinary care in the preparation of the advertise- 
ment in this case, prospective bidders could have been notified that 
the bids would be evaluated on the basis of the time of completion 
guaranteed, comparative costs of inspection and superintendence and 
of moving the tender to and from place where work is to be per- 
formed, etc. Furthermore, the amount stipulated as liquidated dam- 
ages for delay in completion should be commensurate with the value 
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of the tender’s services to the Government or the loss which the 
Government would sustain by being deprived of such services. None 
of these things was done, with the result shown by the foregoing 
tabulated analysis of the bids—that is, the Charleston Dry Dock and 
Machine Company submitted the lowest money bid by $718.12, 
whereas if the contract should be awarded to said company, the work 
would probably cost the Government several hundred dollars more 
than it would cost in event the contract was awarded to the Gibbs 
Gas Engine Company. In view of such circumstances, the public 
interest will not permit the acceptance of the proposal of the Charles- 
ton Dry Dock and Machine Company. On the other hand, the failure 
of the advertisement to convey to prospective bidders all of the es- 
sential competitive factors in the case and to stipulate a proper rate 
as liquidated damages would make it unfair to the other bidders to 
accept the proposal of the Gibbs Gas Engine Company. 

Accordingly, you are advised that under section 3709, Revised 
Statutes, you are not authorized to accept any of these four bids 
for the repair, etc., of the tender, and that the work should be re- 
advertised with the advertisement stating all of the essential com- 
petitive factors, etc., as hereinbefore indicated. 


(A-27555) 
COMPENSATION—POSTMASTERS 


A fourth-class post office advanced to third class on July 1 because the total 
compensation of the postmaster for the preceding calendar year exceeded 
$1,100 and the receipts of the post office for the same period exceeded $1,500, 
and not advanced due to unusual conditions, may not be reduced to fourth 
class by reason of reduced receipts for a quarter of the calendar year, 
reduction after advancement in such manner being authorized only when 
the gross receipts for each of two consecutive calendar years are less than 
$1,500 or less than $1,400 for one calendar year. 


Comptroller General McCarl to the Postmaster General, June 19, 1929: 
There has been received your letter of June 4, 1929, as follows: 


The act of February 28, 1925 (43 Stat. 1054-5), with reference to the com- 
pensation of postmasters of the fourth class and the advancement of fourth- 
class post offices to the higher class, is as follows: 

“* * * Provided, That when the total compensation of any postmaster 
at a post office of the fourth class for the calendar year shall amount to $1,100. 
exclusive of commissions on money orders issued, and the receipts of such post 
office for the same period shall aggregate as much as $1,500, the office shall be 
assigned to the proper class on July 1, following, and the salary of the post- 
master fixed according to the receipts: Provided, further, That in no ease shall 
there be allowed any postmaster of this class a compensation greater than $300 
in any one of the first three quarters of the fiscal year, exclusive of money-order 
commissions, and in the last quarter of each fiscal year there shall be allowed 
such further sums as he may be entitled to under the provisions of this act, 
not exceeding for the whole fiscal year the sum of $1,100, exclusive of money- 
order commissions; And provided further, That whenever unusual conditions 
prevail the Postmaster General, in his discretion, may advance any post office 
from the fourth class to the appropriate class indicated by the receipts of the 
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preceding quarter, notwithstanding the proviso which requires the compensa- 
tion of fourth-class postmasters to reach $1,100 for the calendar year, exclu- 
sive of commissions on money-order business, and that the receipts of such 
post office for the same period shall aggregate as much as $1,500 before such 
advancement is made; And provided further, That when the Postmaster Gen- 
eral has exercised the authority herein granted, he shall, whenever the receipts 
are no longer sufficient to justify retaining such post office in the class to 
which it has been advanced, reduce the grade of such office to the appropriate 
class indicated by its receipts for the last preceding quarter.” 

The compensation of the postmaster and the receipts of the Merritt, Michi- 
gan, post office for the year ended December 31, 1928, are such that under the 
provisions of the law quoted, the office should be advanced to the third class 
and the salary of the postmaster fixed at $1,300 per annum. The postmaster 
now reports that the increase in the receipts during the year 1928 was due to 
the use of the mails by a business enterprise operating during that year, which 
has since been discontinued, and the revenues are now so low that the compen- 
sation of the postmaster and the receipts of the office during the calendar year 
1929 will be considerably less than $1,100 and $1,500, respectively. 

However, the provisions of the law as to the advancement of a post office to 
the third class under the conditions described are mandatory, unless the pro- 
viso “ That when the Postmaster General has exercised the authority herein 
granted, he shall, whenever the receipts are no longer sufficient to justify 
retaining such post office in the class to which it has been advanced, reduce the 
grade of such office to the appropriate class indicated by its receipts for the 
last preceding quarter,” may be held to apply not only to the proviso authoriz- 
ing the Postmaster General to advance an oflice from the fourth to the third 
class whenever unusual conditions prevail, but also to the authority to advance 
an office from the fourth to the third class when the compensation of the 
postmaster amounts to $1,100 and the receipts for the same period aggregate 
$1,500. 

Your opinion is requested as to whether, after advancing the Merritt, Michi- 
gan, post office to the third class, effective July 1, 1929, the Postmaster General 
has authority under the act of February 28, 1925, to reduce it to the fourth 
class if warranted by its receipts for the quarter ending June 30, 1929, or for 
the quarter ending September 30, 1929. 


The provision quoted in your submission was amended by the act of 
June 4, 1926, 44 Stat. 695, but the amendment did not change ma- 
terially the proviso with respect to advancement or reduction of the 
class of a post office. Were the proviso for reducing the class of the 
post office quoted in your submission the only provision for reducing 
the class of the post office there might be some doubt whether it 
applied to an office advanced from fourth to third class by reason of 
the postmaster’s earnings or the receipts for the full calendar year, 
as well as to those advanced by reason of unusual conditions for a 
preceding quarter. There is, however, specific statutory authority in 
the same act for the reduction of a post office from third to fourth 
class under the following conditions: 

* * * That when the gross postal receipts of a post office of the third 
class for each of two consecutive calendar years are less than $1,500, or when 
in any calendar year the gross postal receipts are less than $1,400, it shall be 
relegated to the fourth class: * * *. 

It is evident, therefore, that the proviso quoted in your submission 
for reduction of a post office to the fourth class when the receipts for 
the last preceding quarter had declined relates only to a post office 
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advanced from the fourth class by the Postmaster General under 
authority to do so “ whenever unusual conditions prevail.” It must 
be held, therefore, that the post office at Merritt, Mich., having been 
advanced to third class by reason of the compensation of the post- 
master and receipts of the office for the preceding calendar year 
having merited such advancement, can not be reduced to fourth class 
unless and until the receipts of that office for each of two consecutive 
calendar years amount to less than $1,500, or unless for a calendar 
year the gross receipts are less than $1,400. 


(A-27641) 
CONTRACTS—OPTIONS FOR RENEWAL—WATER SUPPLY 


Where the United States requires the installation of water mains by a city 
which is unwilling to do so unless the Government will agree to enter into 
a contract for the water at a certain price, with an option for renewal at 
the end of each year for a 24-year period, or pay a stipulated sum at the 
end of each year should the option not be exercised by the Government, 
such a contract may be entered into provided there are sufficient funds kept 
available to pay the stipulated amount at the end of any fiscal year should 
the option not be exercised. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

June 19, 1929: 

There has been received your letter, dated June 12, 1929, to the 
effect that the only available water supply at the United States Vet- 
erans’ Hospital, Bedford, Mass., was two deep wells; that the supply 
of water therefrom appears to be gradually diminishing and is not 
sufficient to meet the present and anticipated needs of the hospital; 
that the alternative sources of supply are the Shawsheen River, from 
which the town of Bedford takes approximately 50,000 gallons of 
water and is liable to contamination and diminution during periods 
of drought, and the Metropolitan District water supply from which 
the town of Lexington secures its water; and that the Legislature of 
Massachusetts had authorized the town of Lexington to extend its 
water system to the Bedford hospital, a distance of approximately 
6 miles. You request decision whether a proposal submitted by the 
board of selectmen of the town of Lexington may be accepted. 

The proposal is, in pertinent part, as follows: 

It is proposed that the town of Lexington (hereinafter called “the town’’) 
shall enter into a contract in writing with the United States Veterans’ Bureau 
for a period of one year, to sell water to the said Veterans’ Bureau for the 
purpose of supplying the Veterans’ Bureau Hospital in Bedford, Massachusetts, 
at a price of twenty-four cents per one hundred cubic feet, plus an additional 
charge per one hundred cubic feet equal to any increase in future years in the 


ratio between the amount apportioned on and charged to the said town of 
Lexington by the Metropolitan District Commission of Massachusetts, under 
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Massachusetts General Laws, chapter 92, section 26, and acts in amendment 
thereof, and in addition thereto, and the total number of cubic feet of water 
delivered by the said commission to the said town in any year over the ratio 
between the same items as they existed for the year 1928, and also plus any 
additional amount that may be apportioned on or charged to the said town of 
Lexington in any year under section 3 of chapter 323 of the Acts & Resolves of 
Massachusetts of 1927. 

At the option of the Government this contract may be renewed from year 
to year for a period of twenty-five years after the commencement date as shown 
hereon, upon notice in writing to the town at least thirty (30) days prior to 
the expiration date of said contract. 

It is agreed by both parties hereto that before the town will be able to furnish 
service contemplated under this agreement, it will be necessary for the town to 
make certain installations of equipment, which will be used primarily for the 
delivery of service to the Government, and that such installations will be a 
loss to the town should the Government fail to utilize the service contemplated 
herein and it has been determined by both parties that the minimum cost of this 
installation is $200,000.00, exclusive of the cost of the water line in the town of 
3edford, Massachusetts. It is further understood and agreed that in considera- 
tion of said installation, which is primarily for the purpose of furnishing service 
to the Government, should the said Veterans’ Bureau fail to renew this contract 
for any succeeding fiscal year, there shall become due and payable to the 
town the amount and for the respective fiscal year, as follows: 


Fiscal year July 1, 1929, to June 30, 1930—$150,000.00. 
~ ee ay 1930, 1931— 144, 000.00. 
e *¢ 1981, “ 1932— 138,000.00. 
* - 1932,  -1933— 132,000.00. 
1933,  1934— 126,000.00. 
1934, 1935— 120,000.00. 
1935, 1936— 114,000.00. 
1936, 1937— 108,000.00. 
1937, 1938— 102,000.00. 
1938, 1939— 96,000.00. 
1939, 1940— 90,000.00. 
1940, 1941— 84,000.00. 
1941, 1942— 78,000.00. 
1942, 1943— 72,000.00. 
1943, 1944— 66,000.00. 
1944, 1945— 60,000.00. 
1945, 1946— 54,000.00. 
1946, 1947— 48,000.00. 
1947, 1948— 42,000.00. 
1948, 1949— 36,000.00. 
1949, 1950— 30,000.00. 
1950, 1951— 24,000.00. 
1951, 1952— 18,000.00. 
1952, 1953— 12,000.00. 
1953, 1954— 6,000.00. 
1954, 1955— 0. 


Whenever the ‘total revenue received by the town of Lexington from water 
consumers in Lexington served directly by the proposed new pipe line who 
are not now consumers from the town of Lexington shall equal the payments 
which the said town*shall be bound to make that year for serial principal and 
interest payments on bonds issued to pay for the construction of the said 
line plus a reasonable charge for depreciation and maintenance, the said basic 
rate of 24 cents per hundred cubic feet shall be reduced to the lowest rate 
then charged by the said-town to like consumers in accordance with its pub- 
lished rates, duly authorized. 

The said contract shall also provide that the said United States Veterans’ 
Bureau shall guarantee to the said town of Lexington an average consumption 
of at least eighteen thousand cubic feet per day for any fiscal year during the 
life of said contract and any extension or renewal thereof, 
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The consumption of water by the said Veterans’ Bureau shall be subject to 
the reasonable regulations as to waste and consumption by users now or here- 
after made by the said Metropolitan District Commission. 

The town of Lexington will lay and maintain an 8-inch water main in the 
town of Bedford for the exclusive use of the United States Veterans’ Bureau 
Hospital, as provided in said chapter 323 of the acts of 1927, ana will install 
at the Lexington-Bedford line a meter and register and by-pass and neces- 
sary valves to the approval of the said Metropolitan District Commission, 
and in consideration thereof the said Veterans’ Bureau will pay to the town 
of Lexington a service connection charge in the sum of $32,000.00, said amount 
to be paid in one lump sum upon completion of the water main. 

All work done in the said town of Bedford shall be subject to the prior 
approval and to the direction of the selectmen of the town of Bedford, Mass. 

The said contract shall provide that it shall not take effect until it is ap- 
proved by the Metropolitan District Commission of Massachusetts, as required 
by said chapter 323 of the acts of 1927 of Massachusetts. 

Nothing shall be done hereunder affecting a State highway unless with the 
prior approval of and subject to such terms and conditions as may be pre- 
scribed by the Department of Public Works of the Commonwealth of 
Massachusetts. 


This proposal is made upon the further condition that before the execution of 
the contract referred to therein the Veterans’ Bureau shall furnish to the said 
town of Lexington a decision of the Comptroller General of the United States 
that the said Veterans’ Bureau has authority under the laws of the United 
States to bind the United States of Anrerica by entering into such contract. 

The proposal in substance is that the town shall construct the 
necessary water line to supply the hospital with the water, the cost 
of which is estimated at $200,000, in consideration of which it will 
be necessary to agree to pay the cost of such installation in reduced 
amounts annually should the hospital discontinue taking water ; also, 
that the hospital will pay a certain rate per hundred cubic feet of 
water used, and, in addition, a service connection charge in the sum 
of $32,000. The proposal takes into consideration the statutory re- 
striction upon contracting under appropriations adequate to their 
fulfillment and not in excess of the amount appropriated ‘for the 
fiscal year. The proposal gives the Government the option to renew 
annually, and it is in that connection that there is provided the alter- 
native obligation to make a lump-sum payment in accordance with 
the diminishing schedule, swpra, to cover the cost of installation of 
the water line. It is obvious that the situation sought to be guarded 
against is that the town be put to the large expenditure for construct- 
ing the water line and then water not be used. 

There appears no legal prohibition to entering into the agreement, 
provided the appropriation under which expenditure for the water 
may lawfully be made is adequate to permit the setting aside of a 
sum sufficient to meet the obligation which would arise under the 
agreement in the event the option to renew should not be exercised, it 
being understood that the proposed arrangement is based upon the 
needs of the hospital for the water, and that the town can not be 
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required to furnish the same without being insured a proper return 
on its expenditure. However, the responsibility will be upon the 
Veterans’ Bureau to see that the appropriation for each successive 
fiscal year for which renewal is proposed is adequate to enable reserv- 
ing therefrom the amount that would be obligated to be paid in the 
event the option to renew should not be exercised for the following 
fiscal year, and timely to exercise the option to renew for each suc- 
ceeding fiscal year for which the hospital shall require the water and 
funds shall be available. 

Your question is answered accordingly. 


(A-27532) 


TRAVELING EXPENSES—PRIVATE AUTOMOBILE—TEMPORARY 
DUTY STATIONS 
































A civilian employee in a travel status and entitled to a per diem allowance in 
lieu of subsistence may not be reimbursed for expenditures made for 
gasoline, oil, and night storage at temporary stations en route where such 
expenses are primarily subsistence expenses to be borne by the employee 
and not transportation expenses incident to the directed travel. 

Where it appears that an employee used his private automobile for the per- 
formance of duty at his temporary stations and it can not be determined 
what part of the items claimed on a travel expense voucher for gasoline, oil, 
and night storage was due to travel between stations and what part was 
due to use of the automobile at the temporary duty stations, a disbursing 
officer is not authorized to pay any amount on such voucher. 


Comptroller General McCarl to Captain Voler V. Viles, United States Army, 
June 21, 1929: 


Reference is made to your request of April 20, 1929, transmitted to 
this office by the Chief of Finance under date of June 3, 1929, re- 
questing decision whether payment is authorized on a voucher in 
favor of L. F. Ashworth, armament and ammunition foreman, Head- 
quarters Sixth Corps Area, for reimbursement of expenditures for 
gasoline, oil, and night storage incurred in travel in his own auto- 
mobile under orders of September 25, 1928, directing him to proceed 
on or about October 1, 1928, to various places in Michigan in con- 
nection with the annual inspection and repair of ordnance equipment 
of the Michigan National Guard. Your doubt in the matter appears 
to be whether certain items charged for night storage may be paid in 
view of the fact that the civilian employee was required to perform 
temporary duty at the places where such charges were incurred. 

The order directing the travel provided that the Quartermaster 
Corps would furnish the necessary transportation and that while en 
route and on the duty directed a flat per diem of $6 in lieu of sub- 
66677 °—29——48 
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sistence was authorized. It thus appears that the order contem- 
plated travel by common carrier, and it does not appear that the em- 
ployee was authorized to use his own automobile pursuant to para- 
graph 12 of the Standardized Government Travel Regulations, 
effective October 1, 1926, which provides in part as follows: 

* * * Unless otherwise provided by law, when an employee traveling on 
official business is authorized to use his own conveyance he will be entitled to 
reimbursement for transportation on the basis of its actual operating expense 
(such as gasoline, oil, garage rent, feed and stabling of horses, and bridge, ferry, 
and other tolls), not in excess of locally _ Prevailing rates, nor of the cost of 
transportation by public conveyance. * 

In the voucher submitted by Mr. Ashworth reimbursement was 
claimed in the amount of $60.90, but attached correspondence shows 
that he was accompanied on the trip by a Captain Long, ordnance 
inspector, and consequently he now claims reimbursement of only 
one-half of the expenses incurred, or $30.45. The attached corre- 
spondence shows, also, that the voucher had been approved by the 
Quartermaster General for payment in the amount of $17.33, repre- 
senting one-half the amount expended for gasoline and oil and for 
the one night’s storage which appears to have been incurred during 
transit from one temporary duty station to the next and, therefore, 
to have been a true transportation expense. 

While it might be that in travel such as performed by the em- 
ployee, reimbursement of night storage charges would be allowable 
as transportation expenses due to the selected method of travel where 
the employee only stayed overnight at a place where he was required 
to perform temporary duty and it appeared that his automobile was 
not used in connection with the performance of the temporary duty 
at such places, yet where the delay is longer than that, or it appears 
that the automobile is used in connection with the temporary duty 
performed—that is, in going from and returning to his hotel, etc.— 
such storage charges may not be allowed, for the reason that they are 
primarily or partially subsistence expenses incurred at the employee’s 
temporary duty station and as such must be defrayed by the employee 
himself the same as though he had arrrived by train and hired the 
automobile. See A-24257, September 21, 1928. That the employee 
here so used his automobile is indicated by the voucher and support- 
ing data. The voucher shows that he arrived at Lansing, Mich., at 
7 p. m., October 10, 1928, and left at 7 a. m. on October 15. A charge, 
with a supporting receipt, is made for gas and oil purchased in the 
amount of $4.47 on October 13—that is, during the period he was 
engaged there on temporary duty. The voucher further shows that 
he arrived at Detroit at 6 p. m., October 23, and left at 8 a. m. on 
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November 6, and that during the period of temporary duty there a 
charge was made for gasoline and oil in the amount of $2.68 pur- 
chased on October 29; gasoline and oi] in the amount of $2.08 pur- 
chased on November 5; and storage for the first week in the amount 
of $4.50 is shown to have been paid on October 29. Storage is 
charged, also, for the second week, to November 6, in a like amount. 

From these circumstances it must be assumed that the employee 
used his automobile throughout the trip for his personal conven- 
ience during the performance of the temporary duty at the different 
stations and, therefore, that the items charged for night storage may 
not be allowed as transportation expenses incident to travel from 
one station to another. Nor may the charges for gasoline and oil 
incurred during his stay at temporary stations be allowed. The 
fact that he made such purchases indicates the probability that he 
used his car during the performance of temporary duty at all sta- 
tions and throws doubt on the correctness of the other items for 
gasoline and oil charged, as it can not be told what amounts were 
used in transportation and what amounts in the performance of 
temporary duty. 

There are, also, other discrepancies shown by the voucher and 
supporting papers. Storage at Lansing is charged for six nights, 
although, according to the voucher, the employee was only in Lan- 
sing five nights. Storage is charged at Ypsilanti for two nights, 
although the voucher shows that he was there only one night. The 
voucher shows that he arrived back at Chicago at 2 p. m., November 
13, while a charge is made for 10 gallons of gasoline purchased at 
Tolton, Ill., on November 14, apparently after completion of the 
travel, 

Aside from the fact that the travel by automobile was not author- 
ized pursuant to paragraph 12 of the Standardized Government 
Travel Regulations, the employee at least has failed to exercise the 
punctiliousness required in stating an account for reimbursement 
from the Government, especially for traveling expenses, and, in view 
of the discrepancies which make it impossible to determine which 
items are correctly stated and the exact amount reimbursable, you 
are not authorized to pay any amount on the voucher. The voucher 
will be retained here for record. 
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COMMISSIONERS, UNITED STATES—FEES—ACKNOWLEDGMENTS 
IN INTERNAL REVENUE CASES 


A United States commissioner is not authorized by law to collect a fee from the 
United States for taking an acknowledgment of a tax lien or its discharge, 
and where no qualified United States official is available to take such an 
acknowledgment the appropriation for collecting the internal revenue may 
be charged with the cost of such acknowledgments taken before officers 
duly authorized by law of the States in which taken to take same. 


Comptroller General McCarl to the Secretary of the Treasury, June 21, 1929: 

There has been received in reference to decision dated July 20, 
1928, 8 Comp. Gen. 22, 25, to the effect that United States commis- 
sioners were not authorized to charge a fee for taking acknowledg- 
ments of collectors of internal revenue to tax liens filed under section 
3186, Revised Statutes, as amended, your letter of June 7, 1929, 
wherein you refer to an undated opinion of the general counsel of 
the Bureau of Internal Revenue and appear to request reconsidera- 
tion of the decision of July 20, 1928. 

The apparent conclusion of the general counsel of the Bureau of 
Internal Revenue is to the effect that the authority contained in sec- 
tion 3165, Revised Statutes, as amended by section 1115, act of Feb- 
ruary 26, 1926, 44 Stat. 117, does not authorize the Internal Revenue 
officers named therein to take acknowledgments for filing liens pro- 
vided for in section 3186, Revised Statutes, as amended. There ap- 
pears nothing inconsistent between said opinion and the decision in 
8 Comp. Gen. 22. Note the statement, page 24, that “it is unneces- 
sary, at this time, to decide whether the authority to ‘administer 
oaths and take evidence’ includes the taking of acknowledgments for 
discharge of tax liens.” The basis for the conclusion in the decision 
of July 20, 1928, is that there was nothing in the statutes fixing the 
fees of United States commissioners which would authorize them to 
charge the United States for taking such acknowledgments, and at- 
tention was invited to Accounts and Collection Circular No. 345. 
dated February 24, 1923, of the Bureau of Internal Revenue, to the 
effect that clerks of the United States district courts were authorized 
and required to administer oaths, etc., for the United States without 
charge. 

The fact, if it be a fact, that deputy collectors, etc., as named in 
section 3165, Revised Statutes, as amended, are without authority 
to take acknowledgments for the filing or discharge of tax liens 
does not make it necessarily follow that the United States must pay 
a fee to United States commissioners for taking such acknowledg- 
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ments, and it is repeated that there is no authority in the law re- 
specting the fees of United States commissioners which would au- 
thorize them to make such a charge. 

It may be stated in answer to your question whether “fees may 
be properly paid from the appropriation for collecting the internal 
revenue for collectors’ acknowledgments taken before officers duly 
authorized by law of the States in which such notices are filed ” that 
where there is no United States official available to take an ac- 
knowledgment of a tax lien or its discharge, who is authorized by 
law to administer oaths and take such acknowledgments, the appro- 
priation for collecting the internal revenue may be charged with 
the cost of taking an acknowledgment before some State officer 
authorized to take same. However, in each such case, where the fee 
is claimed, a clear showing will be required as to the unavailability 
of a United States officer to take the acknowledgment. 

Your question is answered accordingly. 


(A-25452) 
PROPERTY, PRIVATE—DAMAGES—PROHIBITION ENFORCEMENT 


There is no authority of law for payment of a claim by the owner for damages 
to his private automobile sustained by reason of a collision with an auto- 
mobile which had been commandeered by a prohibition officer and was 
being used to pursue another car suspected of violation of the prohibition 
law. 


Decision by Comptroller General McCarl, June 24, 1929: 

Review has been requested of the action of this office in not allow- 
ing credit in the accounts of C. N. Hildreth, jr., collector of customs, 
Tampa, Fla., for the sum of $89.10, the amount paid by him to the 
A. A. A. Garage on voucher No, 851, August, 1928, said payment 
covering repairs to a Ford car which was damaged by a car which 
had been commandeered by a prohibition officer for use in enforcing 
the prohibition law under the following circumstances: 

While in pursuit of his duty as a prohibition officer, W. E. Deden- 
baugh commandeered an Overland automobile for use in seizing a 
car believed to be illegally engaged in the liquor traffic, and directed 
the owner and driver of the commandeered car to violate the traffic 
regulations in an effort to overtake the car being pursued, with a 
view to seizure, as a result of which the commandeered car collided 
with the Ford car, which was moving along the street in accordance 
with the traffic law and regulations of the State and city, thereby 
damaging the same. The necessary repairs were made to the Ford 
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car at a cost of $89.10, by direction of the prohibition officer, and said 
amount was paid by the disbursing officer, C. N. Hildreth, jr., as a 
charge under the appropriation “ Collecting the revenue from customs, 
1928.” The reason for not allowing credit for the payment is that 
neither the appropriation charged nor any other appropriation is 
available for the payment of such tort claims arising from damage 
to private property incident to collecting the revenue from customs or 
the enforcement of the national prohibition act. 

Therefore the action in not allowing credit for the payment is 
sustained. 


(A-27033) 


COMPENSATION, DOUBLE—POSTAL SERVICE EMPLOYEES 


A special-delivery messenger may enter into a contract for mail messenger 
service and receive therefor in excess of $300 in any one year, provided he 
is the lowest bidder and his total compensation for all services does not 
exceed $2,000 for any one fiscal year. 


Comptroller General McCarl to the Postmaster General, June 24, 1929: 

I have your letter of June 7, 1929, requesting to be advised whether 
a special-delivery messenger may enter into a contract for mail mes- 
senger service and receive therefor in excess of $300 in any one year 


provided his total compensation for all services does not exceed 
$2,000. 
The act of June 3, 1924, 43 Stat. 356, provides: 


* * * That hereafter special delivery messengers at post offices of all 
classes may enter into contracts for mail messenger service. 

The same act in authorizing postmasters, assistant postmasters, 
and clerks at offices of the third and fourth classes to enter into con- 
tracts for the performance of mail messenger service specifically 
limited the amount which might be paid to such employees to $300 
in any one year. Since no such limitation is specified with regard 
to special delivery messengers it is obvious that it was not intended 
to apply to them. 

Accordingly, you are advised that a special-delivery messenger 
may enter into a contract for mail messenger service and be paid 
therefor in excess of $300 in any one year provided he is the lowest 
bidder and his total compensation for all services does not exceed 
$2,000 for any one fiscal year. 
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ADVERTISING—ALTERNATIVE PROPOSALS 


Where two projects are advertised separately and proposals are requested 
separately thereon, a bidder who is high on one proposal may not have same 
accepted by virtue of an alternative proposal contained in the second bid 
to reduce same sufficient to make him the low bidder under both adver- 
tisements in the event he is awarded all of the work. 


Comptroller General McCarl to the Secretary of the Interior, June 27, 1929: 
There has been received your letter of June 17, 1929, as follows: 


Bids were opened at the Ellensburg, Washington, office of the Bureau of 
Reclamation May 18, 1929, under Specifications No. 4K for earthwork on the 
North Branch Canal laterals, Kittitas division, Yakima project. This specifi- 
cation carried two schedules, Schedule No. 1 being for earthwork on laterals 
approximately mile 2 to mile 7.6 and Schedule No. 2 being for earthwork on 
laterals approximately mile 7.7 to mile 7.10. 

The low bidder on Schedule No. 1 is S. W. Gleim in the amount of $6,765. 
The low bidder on Schedule No. 2 was Frank P. Pott in the amount of $4,495. 
S. W. Gleim also bid on Schedule No. 2, his bid being $5,215, or $621 higher 
than that of the low bidder, Frank P. Pott. 

Under date of May 22, 1929, bids were opened at the Ellensburg, Washington, 
office, Kittitas division, Yakima project, under Specifications No. 5K for earth- 
work, North Branch Canal, approximately mile 8.3 to mile 9.8, only one schedule 
being involved. 

The low bidder was S. W. Gleim in the amount of $8,417.50. With Mr. 
Gleim’s proposal was submitted a stipulation to the effect that the sum of 
$750 would be deducted from his bid of $8,417.50 if he Were awarded Schedules 
Nos. 1 and 2 of Specifications No. 4K, as described in paragraph 1 above. Mr. 
Gleim is the low bidder on Specifications No. 5K, without regard to his stipu- 
lation for the deduction of $750. 

The bid on Specifications No. 5K by Mr. Gleim with the stipulation named 
was submitted after the bids on Specifications No. 4K had been opened and 
was made with knowledge of the fact that another was the low bidder on 
Schedule No. 2 of Specifications No. 4K. By awarding Schedules Nos. 1 and 2 
of Specifications No. 4K to Mr. Gleim, which would permit of a reduction of 
$750 on Specifications No. 5K, the Government would save $129 on the two 
jobs. 

Your decision is requested as to whether the awards of both schedules under 
Specifications No. 4K may be made to Mr. Gleim and advantage thus taken of 
the reduction of $750 on Specifications No. 5K. 


The proposals opened May 18 and May 22, 1929, of S. W. Gleim 
furnish further proof—if such were needed—of the well-settled rule 
that up to a certain point, the greater the volume of work, the less 
the proportionate cost of performance. It does not appear why this 
rule was not observed in the advertisement for proposals in this case; 
that is, why the advertisements under Specifications 4K and 5K did 
not request proposals on the work as an entirety and on each separate 
part thereof so that the Government could accept the proposal of one 
bidder to do all the work or make combinations thereof as its best 
interest might appear. However, this is a matter of administrative 
responsibility, and the advertisements having requested separate pro- 
posals only for doing the two schedules under Specification 4K and 
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the work under Specification 5K, there is no authority to accept a 
proposal under Specification 5K in the reduced sum of $7,667.50 con- 
ditioned on acceptance of other than the lowest bid under Schedule 
No. 2 of Specification 4K even though a net saving of $129 would 
result therefrom. 

Attention is invited to the following extract from the opinion of 
the Supreme Court of the United States in United States v. Purcell 
Envelope Company, 249 U. S. 313, 318, where the court said that by 
section 3709, Revised Statutes: 

* * * the Government is given the benefit of the competition of the market, 
and each bidder is given the chance for a bargain. It is a provision, therefore, in 
the interest of both Government and bidder, necessarily giving rights to both 
and placing obligations on both. And it is not out of place to say that the 


Government should be animated by a justice as anxious to consider the rights 
of the bidder as to insist upon its own. 






























An alternative bid of the character submitted by S. W. Gleim under 
Specification 5K should not be considered or accepted. It would be 
unfair to other bidders to do so. The advertisements of the two speci- 
fications were separate and appear to have requested separate pro- 
posals thereon, and the proposals submitted in response to the adver- 
tisements should stand by themselves and be considered by themselves. 
Your question is answered accordingly. 


(A-27376) 


VETERANS’ BUREAU—WAIVER OF RECOVERY OF OVERPAYMENTS 
OF VOCATIONAL TRAINING ALLOWANCE 





The waiver by the Director of the Veterans’ Bureau under authority of section 
28 of the World War veterans’ act of June 7, 1924, 43 Stat. 615, of recovery 
of overpayments of vocational training allowance is ineffectual with respect 
to any amount already recovered from a beneficiary prior to the action 
of the director in authorizing the waiver, and such amount previously 
recovered may not be refunded. 


Decision by Comptroller General McCarl, June 28, 1929: 

The United States Veterans’ Bureau has forwarded to this office 
for settlement a claim, administratively approved, in favor of Ray- 
mond J. Hague for $66.92, representing amount deducted from war 
risk disability compensation during the period from June 1, 1994, 
to October 31, 1924, to offset, in part, an overpayment of vocational 
training allowance during the period from November 5, 1921, to 
April 30, 1923. 

The net amount of the overpayment of vocational training allow- 
ance, less certain canceled checks, appears to have been $183.92. 
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On April 2, 1925, subsequent to the recovery of the amount herein 
claimed by deduction from current payments of disability compensa- 
tion, the central office committee on recoveries approved the waiver 
of recovery of the entire amount of overpayment of vocational 
training allowance under authority of section 28 of the act of June 
7, 1924, 43 Stat. 615, providing as follows: 

There shall be no recovery of payments from any beneficiary who, in the 
judgment of the director, is without fault on his part, and where, in the judg- 
ment of the director, such recovery would defeat the purpose of benefits other- 
wise authorized or would be against equity and good conscience. 

It is understood that the director has delegated his power under 
this section to the committee on recoveries, under authority of section 
5 of the World War veterans’ act of June 7, 1924, 43 Stat. 608, 
providing: 

* * * All officers and employees of the bureau shall perform such duties 
as may be assigned them by the director. All official acts performed by such 
officers or employees specially designated therefor by the director shall have 
the same force and effect as though performed by the director * * *. 

The provisions of section 28, above quoted, do not operate auto- 
matically to bar recovery of overpayments made under the World 
War veterans’ act, but said section becomes operative only after the 
action of the director, or those delegated to act for him, in finding 
that the conditions precedent, fixed by the statute as justifying and 
authorizing the waiver, have been met. Hence, the waiver of re- 
covery is viewed as ineffectual with respect to any recovery actually 
made prior to the action under thé-section. As the entire amount 
now claimed was recovered prior to the action of the director, 
through the committee on recoveries, in waiving the recovery, the 
claim must be, and is, disallowed. 


(A-24196) 


PAY—RETIRED—COMMISSIONED SERVICE IN NATIONAL GUARD 
AFTER RETIREMENT—ARMY OFFICER 


An officer of the Army retired for disability in line of duty prior to July 1, 1922, 
may not include in the computation of his service for purposes of compari- 
son under the act of May 8, 1926, 44 Stat. 417, to determine period and 
length-of-service pay under the act of June 10, 1922, 42 Stat. 625, as 
dmended, any period of time during which he has held a commission as an 
officer of the National Guard, not in Federal service, since his retirenrent. 

The act of May 8, 1926, 44 Stat. 417, does not authorize, in the computation of 
service for purposes of comparison thereunder to determine period and 
length-of-service pay under the act of June 10, 1922, 42 Stat. 625, the inclu- 
sion of any service which was not authorized by preexisting laws to be 
included in the computation of service for pay purposes. 
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Decision by Comptroller General McCarl, June 29, 1929: 


Major E. T. Comegys, F. D., U. S. Army, has applied for a decision 
as follows: 

Attached hereto is a voucher in favor of 2nd Lieutenant Paul H. Weyrauch, 
U. S. Army, retired, covering difference in retired pay of a 2nd lieutenant with 
over 12 years’ service and over 15 years’ service under the act of June 10, 1922, 
and act of May 8, 1926, for the period July 1, 1926, thru July 31, 1928. 

The undersigned is in doubt as to whether National Guard service subse- 
quent to retirement, other than that when drafted into Federal service, may be 
included for the purpose of computing longevity pay under the above-quoted 
acts, and your decision is requested. 

The Official Register, United States Army, 1928, shows that the 
claimant, Weyrauch (designated in official records also as Weyranch) 
was retired as a second lieutenant, U. S. Army, for disability in line 
of duty, March 1, 1907, then having completed 4 years 9 months and 
6 days’ service as a commissioned officer, after 6 years 10 months 2 
days’ previous service as an enlisted man, U. S. Army, thus having 
total service at date of retirement which might be included in the 
computation of longevity increase in pay under section 1262, Revised 
Statutes, of 11 years 8 months and 5 days; the Official Register also 
shows that Weyrauch had active Federal service during the World 
War as a commissioned officer of the National Guard under a call or 
draft by the President amounting to 2 years and 6 days, his total 
active Federal service before and since retirement, according to this 
record, being 13 years 8 months and 11 days. 

By reason of this service Weyrauch was paid retired pay prior to 
May 8, 1926, at the rate of $1,530 per annum ($127.50 per month) 
or 75 per centum of the base pay prescribed for a second lieutenant 
of the Army in the act of May 11, 1908, 35 Stat. 108, at $1,700 per 
annum, increased under section 1262, Revised Statutes, by 20 per 
centum for more than 10 and less than 15 years’ total service, $2,040; 
since May 8, 1926, under the act of that date, 44 Stat. 417, he has 
been paid retired pay at the rate of $1,800 per annum ($150 per 
month) which is 75 per centum of $2,000, base pay of the second 
period as prescribed in section 1, act of June 10, 1922, 42 Stat. 625, 
increased by 20 per centum, $2,400, on account of his having com- 
pleted four 3-year periods of service, including the 2 years and 6 
months’ active commissioned service rendered since retirement as a 
National Guard officer employed in Federal service during the World 
War. 

The claim for additional pay is based on what purports to be an 
official copy of a certificate of service executed August 1, 1928, by the 
Adjutant General, Washington National Guard, as follows: 
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This is to certify that the records of this office show that Paul H. Weyrauch 
served in the National Guard of Washington as follows: 

Appointed captain, Infantry, to rank February 5, 1910, and assigned to 2nd 
Washington Infantry. (General Orders, No. 4, A. G. O., dated February 11, 
1910.) Resignation of this commission accepted June 10, 1912. (General 
Orders, No. 14, A. G. O., dated June 10, 1912.) 

Appointed captain, Washington Field Artillery, July 9, 1917; promoted to 
major, Field Artillery, Washington National Guard, August 4, 1917. Drafted 
into Federal service (World War) as major, Field Artillery, August 5, 1917. 

Appointed brigadier general of the line, Washington National Guard, April 
20, 1926, and federally recognized as such June 7, 1926, continuing in this 
status to date. 


Paragraphs 10 and 11, section 1 and section 17, act June 10, 1922, 
42 Stat. 625, provide: 


Every officer paid under the provisions of this section shall receive an in- 
crease of 5 per centum of the base pay of his period for each three years of 
service up to thirty years * * *. Nothing contained in the first sentence of 
section 17 or in any other section of this Act shall authorize an increase in the 
pay of officers or warrant officers on the retired list on June 30, 1922. 

For officers appointed on and after July 1, 1922, no service shall be counted 
for purposes of pay except active commissioned service under a Federal appoint- 
ment and commissioned service in the National Guard when called out by order 
of the President. For officers in the service on June 30, 1922, there shall be in- 
cluded in the computation all service which is now counted in computing 
longevity pay * * *; and also 75 per centum of all other periods of time 
during which they have held commissions as officers of the Organized Militia 
between January 21, 1903, and July 1, 1916, or of the National Guard, the Naval 
Militia, or the National Naval Volunteers since June 3, 1916 * * 


* * * * * > * 


Sec. 17. That on and after July 1, 1922, retired officers * * * shall have 
their retired pay * *-»* computed as now authorized by law on the basis 
of pay provided in this Act: Provided, That nothing contained in this Act shall 
operate to reduce the present pay of officers * * * now on the retired 
list * * * of any of the services mentioned in the title of this Act. Active 
duty performed after June 30, 1922, by an officer on the retired list * * * 
shall not entitle such officer to promotion * * 


The act of May 8, 1926, 44 Stat. 417, stl 


That hereafter the retired pay of the officers and warrant Officers of the 
Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service, who were retired on or before June 30, 1922, shall not 
be less than that provided for the officers and warrant officers of these services 
of equal rank and length of service retired subsequent to that date: Provided, 
That nothing in this Act shall operate to reduce the pay of any officer or warrant 
officer now on the retired list. 

Seo. 2. That all Acts or parts of Acts inconsistent with this Act are hereby 
repealed. 


The claimant, Weyrauch, on June 30, 1922, was not receiving any 
retired pay based on his commissioned service in the National Guard, 
and at that time he was not authorized to include such service, except 
that above mentioned when actively employed in the United States 
Army under a call or draft by the President, for any purposes as a 
retired officer of the Army. As the cited act of June 10, 1922, pro- 
vided that it should not operate to authorize an increase or decrease 
in the pay of officers on the retired list on June 30, 1922, the claim- 
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ant continued after its enactment, as before, to be entitled to have his 
retired pay computed at 75 per cent of base pay at $1,700 per annum, 
fixed in the cited act of May 11, 1908, increased by 20 per cent for 
more than 10 and less than 15 years’ total service. 

The cited provision in paragraph 11 of section 1 of the act of June 
10, 1922, authorizing the inclusion in computing longevity pay for 
“ officers in the service on June 30, 1922,” of 75 per cent of com- 
missioned service in the National Guard, etc., since June 3, 1916, “ was 
intended to include only officers then in active service,” and has no 
application te the claimant. Leonard vy. United States, decided 
February 18, 1929, 279 U. S. 40. 

The claim for additional retired pay under the act of May 8, 
1926, 44 Stat. 417, is on the assumption that the act authorizes 
affirmatively the counting of service by the claimant in the compu- 
tation of his retired pay which, under preexisting laws, might not 
be included, and that claimant’s service after retirement, for pur- 
poses of comparison under the act with that of an officer retired 
subsequent to June 30, 1922, may be regarded as though rendcred 
prior to retirement. The act is not open to any such construction 
having been enacted, as its title indicates, “to equalize the pay of 
retired officers” by providing that the retired pay of officers retired 
on or before June 30, 1922, should not be less than that provided 
for “officers * * * of equal rank and length of service retired 
subsequent to that date.” Leonard v. United States, 279 U. S. 40. 

No retired officer of the Army, retired either before or since June 
80, 1922, has been authorized to include in the computation of his 
retired pay periods of time, as such, during which he has held a 
commission in a State National Guard organization while on the 
retired list of the Army. 

Payment of the voucher, transmitted with the application for 
decision, is not authorized and, accordingly, it will be retained as 
a part of the permanent records of the General Accounting Office. 


(A-26129) 
CLAIMS—DELAYED SETTLEMENT—INTEREST 


Mere delay in the settlement of claims presented to the General Accounting 
Office for adjustment, pending determination of the question whether or 
not the claimant is in fact indebted to the United States for unpaid taxes, 
does not constitute a withholding or a set-off of the amount claimed as 
contemplated by the act of March 3, 1875, 18 Stat. 481, so as to require the 
payment of interest on said claims, 
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Decision by Comptroller General McCarl, June 29, 1929: 

Wilson & Co., a New Jersey corporation; Wilson & Co. (Inc.), 
of Kansas, a Delaware corporation; Wilson & Co. (Inc.), a Dela- 
ware corporation; Wilson & Co. (Inc.), of Oklahoma, an Oklahoma 
corporation; and Wilson & Co. (Inc.), of Louisiana, a Louisiana 
corporation, through James D. Cooney, attorney, have requested 
reconsideration of decision of March 28, 1929, sustaining disallow- 
ance of their claim for interest in the sum of $8,877.34 on claims 
aggregating $227,955.10. 

The claimants submit in support of their request the following 
statement : 

Since the decision referred to in your most recent communication has been 
filed, the United States courts, in the case of United States of America, plain- 
tiff, vs. La Grange Grocery Co., defendant, No. 932 at law, District Court for 
the Northern District of Georgia, has passed on this precise question, and 
the court in that case held that the withholding of the monies by the Comp- 
troller General was within the Statute 31 U. 8S. C. A. 227, and said: “The 
Secretary, deprived of his comptroller and auditors, has no means of knowing 
of or making offsets. The judgments against the United States mentioned in 
section 227 are now, by section 228, expressly to be paid only through the 
General Accounting Office. If section 227 is to be held as still applying to 
claims presented to the Secretary only, it is incapable of any practical appli- 
eation. It is rather to be construed as a part of the mass of legislation in 
which the General Accounting Office has taken the place of the auditing 
activities formerly in the Treasury Department. See section 44. The interest 
liability attaches to offsets made [by] the General Accounting Office just as 
it did formerly to those made in the Treasury Department.” 

The decision of the court in the La Grange Grocery Co. case 
is not controlling in the case here presented for the reason that, as 
explained in decision of March 28, 1929, there was no withholding 
or set-off under the act of March 3, 1875, 18 Stat. 481. The pro- 
cedure followed was merely that action on certain claims presented 
to this office for settlement was delayed pending final determination 
by the Bureau of Internal Revenue of a question as to the claimant’s 
liability in fact for unpaid taxes. At the time action on the claims 
was deferred it was not certain whether claimant was in fact in- 
debted to the United States. Before the question could be finally 
determined one way or the other claims aggregating $227,955.10 had 
been filed. None of said claims had been “duly allowed by legal 
authority ” at the time they were presented here for settlement. The 
action necessary to determine whether they were allowable or not 
was not taken until after it was reported that claimant was not in- 
debted to the United States. The amounts claimed were never off- 


set against the Government’s supposed claim against Wilson & Co. 
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Therefore it is not necessary to decide at this time whether the 
La Grange Grocery Co, case, supra, requires this office to pay interest 
on sums found due in “duly allowed” claims when actually set off 
against a debt. In the La Grange Grocery Co. case the set-off had 
been made. In the present case no such action was taken. Ac- 
cordingly, payment of interest is not authorized. 

The decision of March 28, 1929, must be, and is, affirmed. 


~ (A-27572) 
TABULATING CARDS—LEASE OF TABULATING MACHINES 


In view of the provision in the act of February 28, 1929, 45 Stat. 1400, author- 
izing the Public Printer to procure by contract such printing, binding, and 
blank-book work as he is not able or equipped to do at the Government 
Printing Office, it is not within the authority of any Government depart- 
ment or establishment to lease tabulating machines under a lease contain- 
ing a provision that “ no cards other than those furnished by this company 
or manufactured by the Public Printer shall be used in machines leased 
from this company.” 


Comptroller General McCarl to the Chairman, Interstate Commerce Commis- 
sion, June 29, 1929: 


There has been received your letter of June 5, 1929, as follows: 


The Remington Rand Business Service, Incorporated, has submitted to the 
Interstate Commerce Commission for acceptance a proposed leasing contract, 
covering the leasing of Powers accounting machines for the fiscal year be- 
ginning July 1, 1929, and ending June 30, 1930, which contains a provision 
reading as follows: 

“It is understood and agreed that no cards other than those furnished by 
this company or manufactured by the Public Printer shall be used in machines 
leased from this company.” 

Kindly advise whether the Interstate Commerce Commission is authorized, 
under existing laws, to accept this proposed leasing contract in its present 
form. 


The legislative appropriation act of February 28, 1929, 45 Stat. 
1400, contains the following provision: 


* * * That hereafter such printing, binding and blank-book work au- 
thorized by law, as the Public Printer is not able or equipped to do at the 
Government Printing Office may be produced elsewhere under contracts made 
by him with the approval of the Joint Committee on Printing. 


Tabulating cards, when printed on order to meet the needs of par- 
ticular Government services, constitute printing within the meaning 
of that term as used in the act of March 1, 1919, 40 Stat. 1270. The 
Congress has by the cited act of 1929 authorized the Public Printer 
to procure elsewhere under contract made by him such printing, 
binding, and blank-book work as he is not able or equipped to do at 
the Government Printing Office, and there appears to be no alterna- 
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tive but to order from the Public Printer all tabulating cards re- 
quired for the needs of your commission. The responsibility of fur- 
nishing satisfactory cards, whether printed in the Government Print- 
ing Office or obtained elsewhere under contracts made by the Public 
Printer, is that of the Public Printer. A-25233, April 23, 1929. 

It being mandatory to procure the tabulating cards from the Public 
Printer, there is no authority to enter into a lease for tabulating 
machines which restricts the cards to be used in such machines to 
those furnished by the lessor or “manufactured” by the Public 
Printer. This restriction should either be entirely omitted from the 
lease or amended to permit the use of cards “ manufactured or con- 
tracted for by the Public Printer.” Your submission is answered 
accordingly. 


(A-26593) 


CONTRACTS—INCREASED AND DECREASED COSTS—WAGE SCALE 
ADJUSTMENTS 


Where there is an increase in the wage scale in the mining of coal, and the con- 
tract, such as the Standard Government Form of Contract for the purchase 
of coal, provides for an increase in the contract price due to the increase 
in wages, the disbursing officer may, if the claim-is otherwise proper, make 
payment at the contract price taking advantage of any discount offered, 
leaving the contractor to file claim in the General Accounting Office for 
any excess amount to which he considers himself entitled. 

Where there is a decrease in the wage scale in the mining of coal, and the con- 
tract, such as the Standard Government Form of Contract for the purchase 
of coal, provides for a decrease in the contract price due to the decrease in 
wages, the disbursing officer may pay such amount less than the contract 
price as appears clearly due under the decreased cost of production shown, 
taking advantage of any offered discounts, leaving the contractor to file 
claim in the General Accounting Office for any additional amount to which 
he considers himself entitled. 8 Comp. Gen. 512 amplified. 


Comptroller General McCarl to the Secretary of War, April 16, 1929: 

There has been received in reference to letter dated February 12, 
1929, of this office to E. Dworak, major, Finance Department, 
United States Army, concerning the audit and settlement of his 
accounts containing payments made under paragraph 3 of the 
“Quartermaster Corps Purchase Conditions” incorporated in con- 
tracts for the purchase of coal, your letter of March 19, 1929, to the 
effect instructions had been issued that hereafter the vouchers should 
contain a certificate as to whether there has or has not been a re- 
duction in the cost of production of the coal delivered due to changes 
in the wage scale, and requesting decision whether all vouchers 
showing a price other than that stated in the contract should be 
submitted to this office for direct settlement. You report if such 
procedure ‘‘be put into operation that the delay in payment incident 
thereto would, necessarily, result in loss of discounts in many in- 
stances and would to that extent have an unfavorable effect on the 
transaction of Government business,” 
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You suggest that the following procedure be approved in making 
payments where there has been an increase or decrease in the con- 
tract price of coal due to the change in the wage scale: 


A. Where claim is made for an amount greater than shown in the contract, 
due to alleged increases in cost of production, the disbursing officer will, if the 
claim is otherwise proper, make payment at the contract price taking advantage 
of any discounts offered, and will leave the contractor to claim from the General 
Accounting Office any excess amount to which he considers himself entitled. 

B. Where claim is made for an amount less than contract price, the disbursing 
officer will pay the amount claimed, if the claim is otherwise proper, or such 
lesser amount as the disbursing officer may consider due under the decreased 
cost of production shown, taking advantage in either case of any offered dis- 
counts, and will leave the contractor to claim from the General Accounting 
Office any excess amount to which he considers himself entitled. 


The old forms of contracts containing the ‘‘Quartermaster Corps 
Purchase Conditions” referred to in the letter of February 12, 1929, 
of this office, have been superseded for future contracts by a Standard 
Form of Contract for the purchase of coal which has been approved 
by the President for use throughout the Government services. 
There is inclosed herewith for your information a copy of decision 
dated April 1, 1929, A-26341, 8 Comp. Gen. 512, of this office, 
wherein there were contrasted the requirements under the old form 
of contract and under paragraph 3 of the Standard Form of Gov- 
ernment Contract for the purchase of coal, and your attention is 
particularly invited to the paragraph in said letter, as follows: 


It appears in this partfeular case that the contractor has submitted an affidavit 
showing the new wage scale agreement between the miners and the coal com- 
pany, together with a “‘comparison of the old scale of wages and the new scale 
of wages” as applied to the “‘mine” from which the contract coal was secured. 
It is understood that the Bureau of Mines, Department of Commerce, has 
employees in the various coal fields, and that the correctness of the affidavit 
may be checked by reference of same to the employee of the Bureau of Mines 
located in the district where the coal was secured. In proper cases, where there 
is any reason to doubt the correctness of the affidavit, a Government employee 
may be detailed to examine the books of the contractor to determine whether 
the affidavit is correct. Such procedure should be followed in determining any 
decrease in the price of coal under the Standard Form of Contract and the vouchers 
on which payment has been made for the coal should be supported by the affi- 
davit of the contractor and a report, where practicable, from the Bureau of 
Mines employee as to the correctness of the affidavit. Where the amount in- 
volved is considerable and appropriations therefor will permit, an independent 
examination should be made of the contractor’s books by an employee of the 
Government when the contract price is reduced due to a decrease in the wage 
scale. It is understood, of course, that in event of change in the contract price 
because of change in the wage scale, no payment in event of an increase in excess 
of the contract price nor any payment in event of a decrease in contract price 
may be made until the new contract price has been determined and the vouchers 
on which such payments are made are supported as herein stated. 


If deemed administratively desirable, there appear no objections 
to the adoption of the procedure suggested by you, but it is important 
for the prompt and orderly rendition and settlement of accounts 
and claims arising under the contracts that any vouchers showing 
increases in the price of coal due to increase in wage scale trans- 
mitted for direct settlement be supported by the affidavit of the 
superintendent or corresponding officers of the mine or mines from 
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which the coal was produced and report of a certified public account- 
ant showing the cost of mining the coal before the increase in the 
wage scale, the amount of the increase in the wage scale after the 
date of opening of bids, and amount of such increase applicable to 
the coal delivered under the contract after date of such increase. 
It is equally important that all transmitted vouchers where the 
contract price is reduced on account of the decrease in the wage 
scale and whereon are claimed differences between the amount paid 
by the finance officer and the amount alleged by the contractor 
to be the proper reduced price should be supported in accordance 
with the foregoing extract from the decision dated April 1, 1929. 
Your question is answered accordingly. 
66677 ° —29-—44 








APPENDIX 


SATURDAY HALF-HOLIDAYS, 1929 


[Circular No. 33) 


May 27, 1929. 
(Relating to office procedure and not of general information.) 


RULES AND REGULATIONS FOR AUDITING THE FINANCIAL TRANS- 
ACTIONS OF THE UNITED STATES SHIPPING BOARD EMERGENCY 
FLEET CORPORATION 


[General Regulations No. 9—Supplement No. 1) 


SEPTEMBER 4, 1928. 

In order to establish a procedure whereby the United States Merchant Fleet 
Corporation will be acquainted with, and advised of, results of audit being made 
by the Comptroller General of the United States of financial transactions of the 
United States Merchant Fleet Corporation as provided for in the act of March 
20, 1922; to facilitate and expedite action on discrepancies of a more or less 
routine character; to reduce correspondence necessarily arising out of the audit, 
and to enable the branches and offices concerned to keep a complete record of all 
exceptions found in the audit, General Regulations No. 9, 2 Comp. Gen. 831. 
‘‘Rules and Regulations for Auditing the Financial Transactions of the United 
States Shipping Board Emergency Fleet Corporation,” dated July 12, 1922, is 
hereby supplemented as follows: 

1. All irregularities and erroneous payments, regardless of nature and amounts, 
found in accounts and reports covering a definite and stated period, such as 
accounts of managing agents and disbursing officers, will be noted and upon 
completion of audit of the account, or report, listed on a ‘‘Statement of excep- 
tions,’ as will all items of exceptions in the audit of claims, and when deemed 
proper and necessary further details as to particular exceptions may be incor- 
porated in a letter or letters prepared as outlined in paragraphs 4, 5, and 6, to 
accompany the original ‘‘Statement of exceptions.”” In the audit of old claims, 
when an exception is taken to an irregularity or erroneous payment based largely 
on the same state of facts similar to an exception previously taken and satisfac- 
torily explained, a second letter of explanation is not necessary but reference 
will be made in the “‘Statement of exceptions’’ to first letter. 

2. Statements of exceptions will be prepared in quadruplicate, and, signed in 
name of J. R. McCarl, Comptroller General of the United States, by 

, Chief of Section. One copy of the statement will be retained for 
the files of the Chief, Merchant Fleet Audit, and the original and two copies 
forwarded to the Chief of Investigations, who will retain one copy for his files 
and the original and remaining copy will be forwarded by the Comptroller Gen- 
eral of the United States to the Chairman, United States Shipping Board. All 
letters forwarding ‘“‘Statement of exceptions” will be prepared for the signature 
of the Comptroller General of the United States. 

3. All items of exception will be briefly stated in such terms as will clearly 
disclose the reasons therefor with directions as to corrective steps to be taken, 
but suspension or disallowance of credit will not be required or suggested. Items 
involving exceptions for like reasons will be listed without repetition of reasons 
stated as to each item. 

4. Correspondence on minor exceptions, such as improper certifications, etc., 
or on payments made contrary to law, regulations, or decisions, and other minor 
exceptions based on office rulings, practices, etc., will be addressed to the General 
Comptroller, United States Merchant Fleet Corporation, over the signature of 
the Chief, Merchant Fleet Audit, signing ‘‘For the Comptroller General of the 
United States.” 
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5. Correspondence on more important matters involving doubt which may 
be resolved by reference to laws, regulations, and decisions unfamiliar to the 
Audit Section, or where the matter in question is of such importance that it 
should be brought to the attention of the Chief of Investigations, will be drafted 
as to the President of the Merchant Fleet Corporation for the signature of the 
Chief of Investigations, signing ‘‘For the Comptroller General of the United 
States.” 

6. Correspondence on most important matters, such as involve original con- 
structions of the law, advice and suggestions as to procedure, results of investiga- 
tions and the prescribing of accounting forms, systems, and procedures, will be 
incorporated in drafts of letters as to the Chairman, United States Shipping 
Board, for the signature of the ‘‘Comptroller General of the United States.” 


J. R. McCaru, 
Comptroller General of the United States. 


ESTABLISHING A CHECK we THE GENERAL ACCOUNTING 
OFF 


[General Regulations No. 23 (as amended by No. 58)—Supplement No. 2] 


May 31, 1927. 

1. Section 3847, Revised Statutes, as amended by the act of May 27, 1908, 
35 Stat. 415 (section 124, Postal Laws and Regulations, 1924), provides that— 

“‘Any postmaster, having public money belonging to the Government, at an 
office within a city or town where there is no treasurer * * * of the United 
States, or designated depositary, may deposit the same temporarily, at his own 
risk and in his official capacity, in any national or State bank in the State in 
which the said postmaster resides, or in which his office is located, or within a 
reasonable radius of his post office in an adjacent State * * *.” 

2. Every postmaster keeping checking accounts with local banks under 
authority of that statute shall at least once each year prepare a list of all checks 
drawn by him on such accounts which on that date remain unpaid. 

3. The amounts of all checks which remain unpaid for three full fiscal years 
from July 1 after their dates shall be withdrawn, taken up in the postmaster’s 

uarterly account under the receipt item ‘Outstanding liabilities—Postal 

rvice checks,” and deposited as surplus postal funds. A list of such checks, 
together with any checks unpaid for three full fiscal years from July 1 after their 
dates, which have been returned as undeliverable, etc., shall be forwarded with 
the postal account for the June quarter of each year. The list shall give the date 
of check, number, name, and address of payee, by whom drawn, on what bank, 
for what purpose, and amount. A copy of such list shall be retained by the post- 
master as part of his office records and a copy shall also be furnished the bank 
as a notice to stop payment on the checks listed thereon. 

4. When a check is presented for payment the amount of which has been 
carried to “‘Outstanding liabilities—Postal Service checks,” the holder thereof 
shall be instructed to forward it to the General Accounting Office for authoriza- 
tion for payment. If the record shows it to be still unpaid and outstanding, 
payment shall be made by Post Office Department warrant and amount charged 
to the account ‘“‘ Outstanding liabilities—Postal Service checks.” 

5. When a change in postmasters occurs, the outgoing postmaster shall verify 
all checking accounts and prepare a list of all outstanding checks, including those 
of his predecessor or predecessors as of that date which shall be turned over to his 
successor and a copy thereof shall accompany the possession slip to the General 
Accounting Office. The total amount represented by the outstanding checks shall 
be entered on each one of the four parts of the possession slip under the caption 
“‘Outstanding checks drawn on local banks.’”” The incoming postmaster shall 
preserve the list of outstanding checks and subsequently take the same action 
thereon as provided in paragraph 3 hereof for his own checks. 

6. These instructions do not apply to checks of postmasters drawn on the 
Treasurer of the United States. 

J. R. McCart, 


Comptroller General of the United States. 


—-_ - Set x ok Oe 
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ESTABLISHING A CHECK scant - Sy THE GENERAL ACCOUNTING 


[General Regulations No. 23 (as amended by No. 58)—Supplement No. 3] 


Avaust 16, 1928. 

1. Supplement No. 2 to General Regulations No. 23 (as amended by No. 58), 
issued May 31, 1927, 8 Comp. Gen. 676, prescribed the procedure for the covering-in 
to “Outstanding liabilities—Postal Service checks” of the amounts of checks 
drawn by postmasters on local banks which have remained outstanding and un- 
paid for three full fiscal years from July 1 after their dates of issue. Paragraph 6 of 
Supplement No. 2 provides that the instryctions contained in the supplement 
= not apply to checks of postmasters drawn on the Treasurer of the United 

tates. 

2. The provisions of paragraph 6 of Supplement No. 2 are hereby modified to 
read as follows: 

“6. These instructions shall also apply to those checks of postmasters drawn 
on the Treasurer of the United States which, when paid, are not transmitted to 
the General Accounting Office.” 

J. R. McCart, 
0, 


Comptroller General of the United States. 


PUBLIC VOUCHER FOR REIMBURSEMENT FOR TRAVEL AND OTHER 
EXPENSES, INCLUDING PER DIEM (REVISION OF) 


[General Regulations No. 36—Supplement No. 2] 
May 3, 1929. 


1. Standard Forms Nos. 1012, 1012a, 1012b, and 1012c, Public voucher for 
reimbursement of Travel and Other Expenses, Including Per Diem, promulgated 
by General Regulations No. 36, June 26, 1924, 3 Comp. Gen. 1035, and modified 
by Supplement No. 1 thereto, dated February 28, 1927, 6 Comp. Gen. 876, are 
hereby revised so as to embrace in concrete form the additional evidence required 
by law and the Standardized Government Travel Regulations and also to produce 
certain facts in each case regarded as necessary to a proper audit of travel accounts. 
The approval of these revised forms is not to be construed as modifying the exist- 
ing rule for the submission to the General Accounting Office, in support of the 
travel vouchers, of authorities for official travel, in the form in which granted. 

2. Attention is invited to the block which has been inserted in the upper 
left-hand corner of the face of Standard Forms 1012 and 1012a, to be used by 
the General Accounting Office for certifying for payment the original vouchers 
(Form 1012) which are sent to the General Accounting Office under existing 
procedure for preaudit. 

3. It is desired that the new forms shall be ~— into effect at the earliest prac- 
ticable date after they have been printed and distributed, and for this purpose 
requisitions should be made on the Public Printer in the manner prescribed by 
paragraph 6 of General Regulations No. 36. However, authority is granted to 
continue the use of the old forms on hand: Provided, That the additional evidence 
called for by the revised forms is shown thereon commencing not later than 
June 1, 1929:! And provided further, That the use of the old forms will be dis- 
continued after June 30, 1930. : 

4. Copies of the first two pages of Standard Form No. 1012, as revised, are 
attached hereto, for the purpose of indicating the changes made in the four 
standard forms in question. 

J. R. McCart, 


Comptroller General of the United States. 





1 Time limitation extended by letter of May 24, 1929, to heads of departments and independent establish- 
mats, | to apply to vouchers for reimbursement of travel expenses incurred during month of August, 1929, 
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Standard Form No. 1012 Voucher No. ...... 
Form approved by Comptroller 
General U. 8. May 3, 1929 Ok nccsmiin Sebtiiihen 


PUBLIC VOUCHER FOR REIMBURSEMENT OF TRAVEL AND OTHER EXPENSES, 

















INCLUDING PER DIEM 
(Statement of account must be completely filled in by payee prior to signature, and there must not be 
any erasure or alteration unless initialed or signed by him.) 
eee eee re ee ee ee cc sastmtieans eeneenscce ‘ 
GENERAL ACCOUNTING OFFICE (Department, bureau, or estab- Paid by 
PRRAUDIT lishment) 
Certified for payments in Appropriation: .__................. 
SOO EE OE Decencecconencare deptntetendiuentnkteadatetbenstnan 
> J. R. McCaRt, UD ‘ : 
: Comptroller General of | apg TED STATES: Dro 
the United States. (Payee) 
cebeckesccecesecccecccce | Sesaweesemrenessustensescnentne rane F f ffi 
By (Kddress) (For use of paying office) 
it Official headquarters_.............- Mier nnsheneehameenaae EIR nn cctsnnebatpencnioane 
, (For use of the Postal Service only) 





Amount | Notations 





(Payee 
For reimbursement of travel and other expenses incurred in the discharge of |Dolls. Cts must not 


use this 
official duty from ................-- ; he oe 19. | _ column) 


~ =o ee eweewenwoeeeees<<==5 


as per itemized statement within, under authority No. ------ , dated 





(Additional statements | (ACCOUNTING CLASSIFI- | (Payee will Not use this space) | | 

by department, bu- CATION) 

7 reau, or establish- Differences ____- 
ment, if deemed nec- 

essary) 
















Account verified; correct for_. 





(Signature or initials) -—------------------------- 








I do solemnly swear (or affirm) that the above account and schedule annexed are just and true in all 
respects; that the distances for which charge is made have been actually and necessarily traveled on the 
dates specified; that except as shown no lodgings were shared jointly with others nor were meals or lodgings 
furnished without charge by a Government agency or with or without charge by a member of my family, 
by another Government employee or a member of his family; that the amounts as charged, other than 
for allowance in lieu of transportation in kind and/or for per diem in lieu of subsistence, have been actually 
paid by me for travel and expenses incurred on official business only that no part of the account has been 
paid by the United States, but the full amount is justly due; that all expenditures included in said account 
were made under prior authority therefor or under such circumstances as to render the securing of prior 
authority impracticable; that it was not, for reasons stated hereon, feasible to have payments made by a 
disbursing officer of the United States for the expenditures other than my own personal travel expenses; 
that the expenses for which no vouchers were obtained were incurred under such circumstances as to 
render the taking of vouchers impracticable, as fully explained herein; and that none of the car or other 
fares claimed, except as herein otherwise explained, was for travel between place of temporary residence 
or where meals were taken and place of duty. 


(Sign original only.) Payee....... npuebad il atl tats Title 
(To be used at discretion of department, bureau, 


or establishment.) 
Recommended for approval: 












Subscribed and sworn to (or affirmed) before me 
wR ee at et this .......... day of 








(Immediate supervising official) 

















I certify that the official headquarters, domicile, or residence of the claimant is as stated above; that the 
travel was authorized from and to the points stated in the account, and for the period and at the subsistence 
rate or rates claimed, as shown by the authority on file, or (if such authority was not issued in advance 
of travel) as satisfactorily explained and approved hereon as required by the Standardized Government 
Travel Regulations; that the within itemized statement has been examined and is certified correct, except 
as noted; and that the amounts therein claimed are just and reasonable, except as noted. 

*Approved for $........... 

(Sign original only) 
. 


aa : fon Treasurer of the United States 
Check No. .....- ’ dated ian reser erate , 19.., for $....-. \ in favor of payee named above 


Paid by| ‘a i ee i ea 
Cash, $ ...... — ree ,19.. Signature of payee 
(Observe instructions on last page of this form.) (Sign origina! only.) 





*Ii the ability to certify and authority to approve are combined in one person, one signature only is 
below 


necessary; otherwise the a ving officer in the blank space “A ved for $......” 
and over his official title. _ - _ 








APPENDIX 


ITEMIZED SCHEDULE OF TRAVEL AND OTHER EXPENSES 


1. Give duty status on first day of voucher period: 
*Arrived at 
for temporary duty for approximate period 
Approximate date of return to official headquarters -.-_. ee 
2. State authorized allowance for per diem in lieu of subsistence: $__..-..t 
3. State authorized allowance for actual 3u>sistence expenses: Not to exceed $ 


— : BO 


Amount Notations 


Date [character of expenditure (to he Weomised by - (Payee 

19.. the day and fully explained) No. Subsistence must not 
— use this 

column) 


Totals (to be carried forward to continuation sheet if nec- 


Total amount of voucher (not to be used when totals are carried for- | 
One We I 8 ct rei ieamemetnn neni | 


“| woocss}ee 





* If authority provides for travel to more than one point, time of arrival and departure from each should 
be stated in the body of the account in ieee eter, 

+ If more than one rate of allowance is authorized, full statement of application of each rate must be given 
in some convenient place on this voucher. 


MEMORANDUM OF TRAVEL PERFORMED UPON TRANSPORTATION REQUESTS 
(To be used at discretion of department, bureau, or establishment) 


| No. of | Notations 
Date of | transpor- 4 erent. 
travel | tation Via R. R. Amount (Payee must not 

request use this column) 








GENERAL INSTRUCTIONS 


1. This form of voucher will be used in accounting for expenses of travel, including per diem in lieu of 
subsistence when authorized, and other authorized expenses for which reimbursement is claimed. Where 
an account is too large to be stated on this form use continuation sheets, and fasten them together in the 
upper left-hand corner. Fill in the form on this youcher, showing how transportation requests were used. 
——_ oe embrace each and every item of expenditure pertaining to the period for which the account 
isrendered. 

2. Each account must be sworn to (or affirmed) by the person rendering it, in the form prescribed on the 
face of this form. Officers and employees traveling upon official business will be allowed their travel 
expenses, as explained and embraced in the travel regulations. The provisions of these regulations must 
be strictly observed in order to avoid suspensions and disallowances in the settlement of accounts, 

3. One or more copies of the approved memorandum voucher may be used as required for administrative 
purposes. 
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Standard Form No. 1012a 
Form approved by Comptroller 
General U. 8. May 3, 1929 


PUBLIC VOUCHER FOR REIMBURSEMENT OF TRAVEL AND OTHER EXPENSES, 
INCLUDING PER DIEM 


Voucher No. ...... 


GENERAL ACCOUNTING OFFICE " (Department, bureau, or Paid by 


PREAUDIT establishment) 
Certified for payment in Apgnepeiaticn: bnbitbeedin sittitedonipe 
the sum of $ 
J.R. McCakl, 
Comptroller General of 
the United States. 


THE ‘UNITED STATES, ‘Dr. 


“a ‘ (For use of paying office) 


Official headquarters aeretlien --------_ Domicile -- Residence 7 


Ae or use of the Post al Serv ice only) 


| Notations. 
(Payee 
must not 


use this 
official duty from . a _ column) 


__&8 per itemized statement within, under authority No. ......, dated 


(Additionalstatements | (ACCOUNTING CLassiFI- | (Payee will Not use this space) | 
by department, bu- CATION) | 
reau, or establish- I iki cadiniinetbpaiddhe 
ment, if deemed nec- 
essary) 


Account verified; correct for_....|....- 


} (Signature or initials) _.-.......... aaa — 


MEMORANDUM 


on Treasurer of the United States 
oosnenuy aneee-y 19.., for $ { in favor of payee named above 


(Memorandum—Do not sign.) 


ITEMIZED SCHEDULE OF TRAVEL AND OTHER EXPENSES 


1. Give duty status on first day of voucher period: 
* Arrived at “ 
for temporary duty for approximate period - li once > eamnaneaheneeaenmat 
Approximate date of return to official headquarters - i besos A bt etal ES, 
2. State authorized allowance for per diem in lieu of subsistence: oe t 
3. State authorized allowance for actual subsistence expenses: Not to exceed $ 


t per day. 


Amount Notations 
| 


; . =<. ee Maas 
Character of expenditure (to be itemized by the 
ae: day’ and fally explained) —_ S75. 
ce 


use this 


Totals (to be carried forward to continuation sheet, if necessary) - 


Total amount of voucher (not to be used when totals are carried forward to 
a siecle haminszanpercibinaien DscisiRsannieianeaipaaes 


i 


*If authority provides for travel to more than one point, time of arrival and departure from on should 
be stated in the body of the account in chronological order. 


tif more than one rate of allowance is authorized, full statement of application of each rate must be 
given in some convenient place on this voucher. 
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MEMORANDUM OF TRAVEL PERFORMED UPON TRANSPORTATION REQUESTS 
(To be used at discretion of department, bureau, or establishment) 


No. of Notations 
Date of} transpor- eee 7 — —- 
travel | tation From To— Via R. R. Amount (Payee must not 

request use this column), 


Standard Form No. 1012b 
Form approved by Comptroller General U. 8. 
June 26, 1924 


PUBLIC VOUCHER FOR REIMBURSEMENT OF TRAVEL AND OTHER EXPENSES 
INCLUDING PER DIEM—CONTINUATION SHEET 


ITEMIZED SCHEDULE OF TRAVEL AND OTHER EXPENSES 


Amount Notations 


ee Se 
Character of expenditure (to be itemized _ 
voucher (Payee 
by the day and fully explained) number| Subsist- Other must not 
ence use this 


Brought forward. a aia fs | 


[Reverse of Standard Form No. 1012b] 


Amount Notations 


. Sub- | 
. Character of expenditure (to be itemized | = 
Date, 19— by the day and fully explained) jvoucher (Payee 


number; Subsist- must not 
| ence Other use this 
| column) 


Totals (to be carried forward to continuation sheet, if necessary) 


Total amount of voucher (not to be used when totals are carried forward to 
I ih cent thorn sen titints cua bpytiemipttwcinhtinibipipwites 
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Standard Form No, 1012c 
Form approved by Comptroller General U. 8. 
June 26, 1924 


PUBLIC VOUCHER FOR REIMBURSEMENT OF TRAVEL AND OTHER EXPENSES, 
INCLUDING PER DIEM—CONTINUATION SHEET 


MEMORANDUM 


ITEMIZED SCHEDULE OF TRAVEL AND OTHER EXPENSES 






| Amount | Notations 









. . . Sub- 
Character of expenditure (to be itemized Oy. — 
Date, 19— by the day and fully explained) voucher | are 
ence Other use this 


number Subsist- | 
column) 



















Sub- | , 
Character of expenditure (to be itemized | °" | 
Date, 19— | 5 voucher | (Payee 
by the day and fully explained) number) Subsist- . | must not 
Other | : 
use this 


med | Amount Notations 
ms 

| 

| 

i 

| 


ence 
column) 





Totals (to be carried forward to continuation sheet, if mecessary).|......).... ...-- eee 
Total amount of voucher (not to be used when totals are carried forward to 
EL, nnn an snnncncietasiendshnassgncieeses ° 




















PROCEDURE FOR THE RECEIPT AND DISPOSITION OF MONEYS 
RECEIVED ON REGULAR OR SPECIAL DEPOSIT ACCOUNT 


[General Regulations No. 40—Supplement No. 1] 





SEPTEMBER 20, 1927. 

1. In order to establish uniformity in the procedure for receiving, depositing, 
and accounting for moneys received by officers and employees of the United 
States in their official capacity, outlined in the last paragraph of General Regu- 
lations No. 40, dated February 20, 1925, 4 Comp. Gen. 1086, the following is 
hereby prescribed for all departments and independent establishments. Al- 
though designed particularly to meet the needs of officers in Washington, never- 
theless the complete procedure should be installed in the larger field offices where 
similar conditions, volume of transactions, etc., render it applicable. All offices, 
both within and without the District of Columbia, should, however, use the 
standard forms of refund voucher and schedule of transfers and refunds unless 
specifically herein excepted. 


RECEIVING REMITTANCES 


2. The bureau or office receiving remittances should note on the accompanying 
letter the amount and character thereof, whether cash, check, money order, etc. 
The numbers of negotiable papers should also be noted and an examination 
made to determine if so drawn as to be negotiable by the disbursing officer. 






— tn «ase Ch On 
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If it is the practice to acknowledge receipt of remittances, such acknowledgments 
may be made by either the administrative officer or the disbursing officer in 
accordance with the custom of the particular office. 


SCHEDULING OF REMITTANCES BY BUREAU OR OFFICE 


3. Where remittances pertain to a class which can be readily allocated to an 
appropriation or fund .nd no refund is involved, they should be entered on the 
schedule of collections to be taken up in the regular account; otherwise they 
should be taken up on the schedule of collections for the special deposit account. 
In those offices where the preponderance of collections is of the special deposit 
class all collections may be taken up in the special deposit account. Separate 
schedules should be used for each of the above classes of deposits. 

4. Schedules for both classes should be made in triplicate, and should be 
numbered consecutively for the fiscal year, separate serial numbers being used 
for regular and special deposit collections. When the remittances and schedules 
have been forwarded to and received in the disbursing office, the amount of the 
remittances should be verified with the amount shown on the schedules, and the 
triplicate receipted and returned to the bureau or office. Schedules should be 
filed by bureaus or offices as received. 


SUMMARIZING REMITTANCES 


5. At the close of the month the disbursing officer will summarize on Standard 
Form No. 1045 the schedules of collections received from the bureaus and offices 
and note thereon any uncollectible checks returned during that month. This 
summary should be made in triplicate and sent to the bureau or office concerned, 
which will retain the triplicate, sign the original and duplicate and return them 
to the disbursing officer; separate summaries to be made for regular and special 
deposit schedules. Duplicate summaries will be retained and the originals will 
be fastened on top of the daily or other schedules and forwarded to the General 
Accounting Office with the disbursing officers’ regular and special deposit ac- 
counts. The total of each summary will be listed on Standard Form No. 1026. 
An analysis of collections on regular account should be made by receipt accounts, 
appropriations, trust funds, etc., in space provided therefor on face of summary of 
collections or on reverse thereof; or on a separate paper to be attached to schedule 
of collections, Standard Form No. 1026. 


REFUNDING DEPOSITS 


6. When final action has been taken by the administrative office and there 
remains an amount to be refunded to remitter, a refund voucher bearing a con- 
secutive serial number should be prepared in triplicate on Standard Form No. 
1047 or No. 1049 (original on white paper and copies on yellow paper), showing 
name and address of remitter, date deposit (remittance) received, receipt number 
(if receipts are issued), description of articles or services and how applied, amount 
of original deposit, amount due the United States (applied charges), balance due 
remitter, title of appropriation or fund chargeable, and authority for refund 
signed by the proper administrative officer. riplicate copy will be retained by 
the administrative officer and the original and duplicate forwarded to the dis- 
bursing officer, who will transmit duplicate refund voucher to remitter accom- 
panied by the amount refunded. 


SCHEDULING SPECIAL DEPOSIT TRANSFERS AND REFUNDS 


7. The administrative office will schedule daily on Standard Form No. 1046 
all cases disposed of. At the close of each month there will be summarized by 
receipt accounts, appropriations, trust funds, ete., on the last schedule or on a 
separate sheet, the total amount earned by the United States, the total amount 
refunded (for which there are supporting refund vouchers), and the schedules 
and summaries forwarded to the disbursing officer. The approved schedule will 
be accepted by the disbursing officer as his authority for transferring to the 
regular account the total amount shown thereon as earned by the United States. 
The original schedules and refund vouchers will be forwarded with the accounts 
of the disbursing officer to the General Accounting Office to support the entries 
in the regular and special deposit accounts, respectively. 
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8. Transfers to regular account, not involving refunds, when numerous and 
regularly made, need not be scheduled in detail on Standard Form No. 1046 but 
may be scheduled by group totals, the inclusive receipt or reference numbers and 
date of schedule of collections to be given in such cases. 


EXCEPTIONS 


9. These regulations are not to be construed as applying to the collection, 
deposit or accounting for customs or internal-revenue receipts, District of Colum- 
bia taxes, postal funds, or to the scheduling of remittances made direct to any 
disbursing or collecting officer who takes them up on Standard Form 1026. 

10. It is essential that all deposits made to the credit of the Treasurer of the 
United States for credit to an appropriation, revenue, or trust fund account be 
covered in the Treasury without unnecessary delay, and all depositing officers 
are enjoined when making such deposits to state clearly the correct title of the 
fund, giving in doubtful cases such information as will disclose its character and 
identify the fund involved. Administrative offices will keep their field services 
fully advised of the character of the funds which they receive and the proper titles 
and purposes of the various fund accounts to assist them in designating moneys 
for cover in. 

GENERAL INSTRUCTIONS 


11. Reproductions of the following standard forms to be used in connection 
with the foregoing procedure are attached to these regulations: 

Form 1044, Schedule of Collections, 8 by 10%. 

Form 1045, Summary of Collections. 

Form 1046, Schedule of Transfers and Refunds, 8 by 10%. 

Form 1047, Public Voucher for Refunds (original) deter form). 

Form 1048, Public Voucher for Refunds (memorandum) (letter form). 

. Form 1049, Public Voucher for Refunds (original) (tabular form). 
Form 1050, Public Voucher for Refunds (memorandum) (tabular form). 
12. Upon receipt of these regulations each department and independent estab- 

lishment is requested to make requisition at once upon the Public Printer for a 
supply of any of the standard forms herein prescribed, at the same time authoriz- 
ing him to destroy or otherwise dispose of old plates and type matter pertaining 
to such forms now in use. In so doing it is understood and agreed by said de 
partments and establishments that they thereby consent to the plan of combining 
all the requisitions submitted and printing one edition for each of the forms, to 
be placed in stock at the Government Printing Office, subject to their order, and 
that they authorize the Public Printer to prorate the cost of printing and render 
bill against each department and establishment for its proportionate share on the 
basis of the number and kind of blanks ordered by it. This procedure will be 
followed at the beginning of each fiscal year or oftener as may be required by the 
Public Printer. The certification by the Public Printer, or by his authority, 
that the blanks covered by a bill have been printed and placed in stock subject 
to order of a department or establishment concerned, or partly placed in stock 
and partly delivered to said department or establishment, as the case may be, 
may be accepted as evidence of delivery within the meaning of section 3648 of 
the Revised Statutes, and if otherwise correct, may authorize payment of the 
bill as provided by law. A department or establishment may order printed on 
the standard forms of schedule to be used by it the name of said department or 
establishment and bureau thereof and the name, title, or rank and station of the 
finance officer; and on the standard forms of public voucher for refunds, the name 
and location of the said department, establishment, or bureau thereof. On the 
schedule of collections used for special deposits, the words ‘Special Deposit 
Account” may be ordered printed immediately under the title of the standard 


form. 
J. R. McCart, 
Comptroller General of the United States. 
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STANDARD FORM—SCHEDULE OF DISBURSEMENTS 


(Check data) 
[General Regulations No. 43—Supplement No. 2] 


DecEMBER 22, 1928. 
Paragraph 4 of General Regulations No. 43, 4 Comp. Gen. 1096, as follows— 
*“The number of the check drawn in payment of each voucher is 
to be shown on the schedule, so that the submission of the list of 
checks drawn or carbon copies of checks as required by General 
Regulations No. 31 may eventually be eliminated,”— 
is hereby rescinded. 
J. R. McCaru 


Comptroller General of the United States. 


ACCOUNTING FOR RETIREMENT FUND DEDUCTIONS 


{Gener.l Regulations No. 54—Supplement No. 2] 
OcroseEr 1, 1928. 
J Paragraph 4 of General Regulations No. 54, 6 Comp. Gen. 879, 880, pro- 
vides— 

“At the end of each month each disbursing officer making deductions on 
account of the retirement fund will transmit his check for the amount deducted 
to the disbursing clerk, Bureau of Pensions, and will transmit with his account 
to the General Accounting Office a list of the pay rolls and vouchers on which 
retirement fund deductions have been made, showing therein the amount, num- 
ber, and date of the check drawn in favor of the disbursing clerk, Bureau of 
Pensions.” 

2. With a view to securing uniformity in the preparation and submission of 
the “‘list of the pay rolls and vouchers” above referred to, disbursing officers will, 
beginning with the accounts for September, 1928, furnish such lists in form like 
the sample attached hereto. 

3. Disbursing officers who send paid vouchers for audit to the General Ac- 
counting Office weekly, semimonthly, or at regular intervals other than the regu- 
lar monthly or quarterly account rendition, will transmit lists as herein pre- 
scribed covering retirement fund deductions on each such lot of vouchers. Each 
list will be totaled. To accompany the regular monthly or quarterly accounts, a 
list will be prepared by the disbursing officer on which will be entered the totals 
of the partial lists above described, the regular account lists to be totaled and 
have noted thereon the data as to number, etc., of the check sent to the disburs- 
ing clerk, Bureau of Pensions. Any adjustments of errors not reflected in the 
totals of the partial lists will be itemized on the regular account list. 

4. Amounts collected from employees seeking retirement service credit, rein- 
statement, etc., should be taken up on schedule of collections as a credit to the 
civil service retirement and disability fund, or other fund (see paragraph 11) and 
also entered on the list of retirement fund deductions, reference being made to the 
schedule of collections. Checks for such amounts should be drawn to the order 
of the disbursing officer, who will deposit the same, together with any currency 
collections of like character, to the credit of his checking account and include the 
amount thereof in his check to the order of the disbursing clerk, Bureau of 
Pensions. ‘ 

5. The amount of the check sent to the disbursing clerk, Bureau of Pensions, 
should always agree with the amounts deducted and collected as shown by the 
aforementioned list. All disbursing officers’ checks should be forwarded promptly, 
and if not mailed within fifteen days from the end of each month covered by the 
pay rolls and vouchers, an explanation as to the reason for the delay must be 
forwarded to the General Accounting Office (Audit Division). 

6. The attention of officials whose duty it is to approve pay rolls is directed to 
paragraph 4 of General Regulations No. 34, Supplement No. 2, dated September 
18, 1926, 6 Comp. Gen. 873, 874, reading as follows: 

“The gross amount to be charged to appropriations should always be approved 
for payment by the administrative officer and this total should agree with the 
amount paid to employees, the retirement deductions and other deductions 
treated as collections, but should not include the amounts stated as value of 
allowances furnished which are not to be charged to appropriations and not treated 
as collections from compensation.” 
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Pay rolls must be approved for the gross amount to be charged to appropri» 
tions. This gross amount is the amount to be paid directly to the employee, plus 
the amount of retirement fund deductions to be paid to the disbursing clerk, 
Bureau of Pensions, plus other deductions made as a means of effecting collection 
of amounts due the United States. Deductions for stated amounts as the value 
of allowances furnished for which no appropriation or fund is entitled to credit 
are not to be included as making up said gross amount. The gross amount 
chargeable to each appropriation will be taken up on the schedule of disburse- 
ments, thus eliminating the necessity for a separate entry thereon of the amounts 
of retirement fund deductions. The amount to be carried to the list of retire- 
ment fund deductions will always be the total shown at the foot of the retirement 
fund deduction column on the last sheet of the pay roll or in the appropriate 
column on the pay voucher. Where payment is to be made by direct settlement 
of a claim through the General Accounting Office the claim should show the 
amount of the retirement deduction as having been taken up for payment into 
the fund, credit for the net amount payable by settlement to the employee or his 
estate not to be claimed or entered as an expenditure by the disbursing officer. 

7. Diplomatic and consular officers in charge of posts having no official check- 
ing account with the Treasurer of the United States should schedule pay rolls and 
pay vouchers, on which civil service retirement and disability fund deductions 
appear, on the schedule of disbursements in the net amount paid the employee. 
A quarterly schedule of all such deductions, showing the name of payee, date and 
number of voucher, name of disbursing officer, and amount deducted, will be pre- 
pared by the Bureau of Accounts, Department of State, and forwarded to the 
General Accounting Office with the accounts of the disbursing officer of that 
department. The total of the schedule should be entered by the disbursing officer 
on the form herein prescribed, and the payment to the Bureau of Pensions shown 
on the account current as a separate item. 

Special disbursing officers of the Department of State who have official check- 
ing accounts with the Treasurer of the United States will prepare and forward 
their own lists of retirement fund deductions, as required by paragraph 4 of 
General Regulations No. 54. 

8. To establish a uniform method of adjusting errors made in retirement fund 


deductions and to simplify the procedure for disbursing officers in accounting 
for such deductions, the following is hereby prescribed: 


I. FOR EMPLOYEES CONTINUING TO BE PAID FROM THE SAME DISBURSING OFFICE 


(a) When an erroneous amount has been deducted due to error in stating the 
amount in the ‘‘gross amount earned” column: Increase or decrease on the next 
pay roll the gross amount earned by the amount of the error in the prior roll 
and compute deductions for the current roll on the increased or decreased amount. 

(b) When a wrong amount has been entered in the ‘‘ Retirement reduction” 
column: Increase or decrease on the next pay rol! the amount in the retirement 
deduction column by the amount of the error in the prior roll. 

(c) When deduction has been made from the pay of an employee not subject 
thereto: The amount erroneously deducted should be entered on the next pay 
roll in the ‘‘Gross amount earned” column, and the amount of the erroneous 
deduction deducted from the total of the ‘‘ Retirement deduction” column. 


Norte.—If an employee is paid on a pay voucher rather than on a pay roll, similar treatment should be 
accorded the errors through increase or decrease on the next voucher. In the case of (c) a red-ink entry 
should be made on the list of retirement fund deductions for the month or period in which the deduction 
penne, the amount of the red-ink entry reducing the total of the deductions to be sent to the Bureau 
of Pensions. 


Ii. FOR EMPLOYEES WHO BY REASON OF TRANSFER, DEATH, RESIGNATION, OR 
RETIREMENT ARE NO LONGER PAID FROM THE SAME DISBURSING OFFICE 


(a) Errors of any nature in making retirement fund deductions from the pay 
of employees in these instances should be immediately reported to the Claims 
Division, General Accounting Office, for adjustment of appropriations and the 
retirement fund. 

9. All corrections and adjustments should be fully explained in the ‘‘ Remarks”’ 
column, at the end of the pay roll or in the body of the individual pay voucher. 
The number of the voucher on which the error occurred and the name of the 
employee and appropriation involved should always be included in the explanations 

10. Care must be taken to increase or decrease the proper appropriations 
when making an adjustment, and to record the adjustment on the employee’s 
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retirement fund deduction card, Standard Form No. 1056. All cash transactions 
involved in adjustments must be taken up on the schedule of collections. 

11. Lists similar to those herein ae for shall be furnished by the dis- 
bursing officer of the District of Columbia for deductions creditable to the 


teachers’ retirement fund and the policemen and firemen’s relief fund, and the 
regulations herein promulgated for the civil service retirement and disability 
fund shall be followed, in so far as applicable, in handling and reporting de- 
ductions affecting the above-mentioned special retirement funds. 


J. R. McCart, 
Comptroller General of the United States. 


(Department) (8y1 mbol No) i 
(Bureau or office) 
LIST OF DEDUCTIONS MADE ON ACCOUNT OF THE CIVIL SERVICE RETIREMENT AND DISABILITY FUND 


(Station) (Period of account) 


Vegeher Period covered by voucher | Amount a Period covered by voucher | Amount 


sas cohen eieetcnaieneieal in tsnteincgncene tnaseeen 


Submitted in accordance with General Accounting Office General Regulations No. 54, Supplement No. 
2, October 1, 1928. 


Check No. , dated forwarded to the disbursing clerk, 
Bureau of Pensions -....... ........-.-- 19... 


(Date) (Disbursing officer) 


ACCOUNTING PROCEDURE FOR ADVANCES OF PUBLIC FUNDS UNDER 
THE PROVISIONS OF THE SUBSISTENCE EXPENSE ACT OF 1926 


(General Regulations No. 59—Supplement No. 1) 


Fesruary 28, 1929. 

1. Attention is invited to paragraph 8 of Treasury Department Circular No. 
369, revised, dated February 1, 1929, reading as follows: 

“In lieu of a surety bond required under these regulations as security for 
advances for authorized subsistence expenses of travel, such advances may be 
made upon the security of and up to the amount that has been deducted from 
the salary, pay or compensation of the applicant for credit in the Civil Service 
retirement and disability fund and not withdrawn therefrom, provided that the 
applicant is not indebted to the United States. The form and requirements 
for this purpose shall be such as may be prescribed by the Comptroller General 
of the United States.” s 

2. Advances to employees, under the above paragraph, may be made only by 
disbursing officers authorized and designated to make payment of reimburse- 
ment vouchers of such employees, upon receipt of a formal application upon 
Standard Form No. 1038a which is hereby prescribed for that purpose. Prior 
to the approval of such applications, which approval shall be in conformity 
with the regulations contained in revised Treasury Department Circular No. 
369, there shall be filed with the disbursing officer a duly certified copy of a 
proper order authorizing or directing the travel. 

3. Orders authorizing or directing travel, for the expenses of which an advance 
of funds is applied for, whether on Standard Form No. 1038 or Standard Form 
No. 1038a, must show the approximate dates on which such travel will begin 
and terminate, and advances by disbursing officers will be made on or shortly 
before the date on which the travel actually begins. 

4. Appropriate notations of amounts advanced and subsequently accounted 
for will be made on Standard Form No. 1056, Retirement Record Card, pre- 
scribed by General Regulations No. 65. Supplement No. 1, dated April 18, 1928, 
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7 Comp. Gen. 857, 860, or on a subsidiary record used in connection therewith. 
When an employee is transferred to another department or establishment or 
separated from the service, a prompt verification of the status of all advances 
to him as shown by Standard Forms No. 1038 or No. 1038a and No. 1056 (or 
record subsidiary thereto) should be made and settlement thereof effected 
either by return to the disbursing officer of the balance due or by credit for 
authorized expenses, or both. Appropriate statement of the facts concerning 
the status and settlement of the employee’s account should be noted on the 
latter forms. 

5. Funds advanced upon application on Standard Form No. 1038a will be 
accounted for in the manner prescribed in General Regulations No. 59. All 
transactions under an advance of funds pursuant to application on Standard 
Form No. 1038a will be recorded thereon. 

6. The list of advances required by paragraph 7 of General Regulations No. 59, 
6 Comp. Gen. 886, 887, to be submitted with the accounts current of disbursing 
officers will hereafter be prepared as follows: 


Schedule of advances 
Vouchers credited or paid 


a Remarks 
Number 





In the column headed ‘ Vouchers credited or paid’’ disbursing officers will 
indicate the dates of payment and numbers of vouchers applied to a particular 
advance, either to reimburse the employee or to reduce the amount advanced. 
Under ‘‘ Remarks”’ the disbursing officer will note any pertinent facts respecting 


advances against which no vouchers have been recorded. 

7. Upon receipt of these regulations the departments and independent establish- 
ments concerned are requested to make requisition at once upon the Public Printer 
for a supply of the standard form estimated to be required for the period ending 
June 30, 1929. It is understood and agreed by said departments and establish- 
ments that they thereby consent to the plan of combining all the requisitions sub- 
mitted and printing one edition, to be delivered to the respective departments and 
establishments, or placed in stock at the Government Printing Office subject to 
their order, or partly placed in stock and partly delivered, as the case may be; 
and that they authorize the Public Printer to prorate the cost of printing and render 
bill against each department and establishment for its proportionate share on the 
basis of the number of blanks ordered by it. This procedure will be followed at 
the beginning of each fiscal year or oftener as may be required by the Public 
Printer. The Public Printer will deliver the blanks as needed upon supply requi- 
sition therefor, and will keep an accurate account with each department and inde- 
pendent establishment, showing the quantities ordered by and delivered to each 
and the balance due. 

8. Pending the printing and distribution of Standard Form No. 1038a impro- 
vised blanks following the attached reproduction of the form may be used. 


J. R. McCart, 
Comptroller General of the United States. 
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Standard Form No, 1038@ 
Form ns by Comptroller General U. 8. 
February 28, 1929 


APPLICATION FOR ADVANCE OF FUNDS 


~ Department or establishment) (Bureau, division, or office) 


(Date) _ 
For use of applicant 
An advance of funds is hereby requested under the ‘‘ Subsistence expense Vielonae dan froth 
act of 1926” for proper subsistence expenses of official travel from previous advance, $____ 
, 19_., under written authorization from the Amount herein applied 
N , 19_., copies of which are on file in your office $ 
or attached hereto. 


In lieu of onwety by as security og rey odvanse, coment is hereby a ee ee 
given to the juction, from any amoun my it in the civil service 
retirement and disability fund, of any sum due and refundable in the event Ber pent persons & ee 
of my failure to properly account for this and/or any other advance under record ping 
said act according to law and rules, regulations and ructions made and ||———— —________— 
given in conformity therewith. Unencumbered credit Civ. 
I certify that I am not indebted to the United States except for any Serv. Ret. and Dis. Fund to 
“Balance due from — advance” as shown hereon. inelude 





~~" (Official title) “~~~ 
Signature---...- ~ (Initials) 
I certify that the facts stated above are correct, that the applicant has properly accounted for all prior 
advances, that there are no encumbrances of record against the employee’s retirement credit and advance 
of funds is hereby approved 


"563 (Title of approving officer) 
[Reverse of Standard Form No. 1038] - 
Bureau or office 





EXPENDITURES REIMBURSED 


Vouch-| Check Vo uch- Check | 


| Voueh- Cheek | 
Date jer num-| num- Amount || Date jer num-| num- |Amount|; Date jer num-| num- | Amount 
ber ber bei 





PROCEDURE FOR ADJUSTMENT OF COLLECTIONS ON ACCOUNT OF 
SUSPENDED AND DISALLOWED ITEMS 


[General Regulations No. 63—Supplement No. 1] 
NoveMBeER 24, 1928. 
The provisions of General Regulations No. 63, dated April 7, 1927, 6 Comp. 

Gen. 893, prescribing a procedure for the prompt adjustment of collections on 
account of suspended and disallowed items in the accounts of disbursing officers 
of the several departments and establishments in Washington, D. C., are hereby 
extended to apply to the field services of said departments and establishments, 
effective January 1, 1929. 

J. R. McCart, 


Comptroller General of the United States. 
66677 ° —29-—-45 





690 APPENDIX 


STANDARD FORM OF FLIGHT CERTIFICATE AND SCHEDULE 


(General Regulations No. 64—Supplement No. 1) 


OcroseEr 31, 1928. 

1. In order to simplify the preparation of the necessary flight cortificate and 
schedule in support of payments of flying pay to enlisted men of the Army, 
Navy, Marine Corps, and Coast Guard, under the provisions of section 20 of 
the act of June 10, 1922, 42 Stat. 632, as amended by the act of July 2, 1926, 
44 Stat. 780, and the Executive order of March 10, 1927, pursuant thereto, there 
is hereby prescribed Standard Form No. 1051a, Flight Certificate and Schedule 
(Enlisted Men), for use in lieu of Standard Form No. 1051, if desired, where 
payments for flying duty are made by a disbursing officer in an accounting period 
to a number of enlisted men. 

Standard Form No. 1051 will continue to be used in support of payments of 
flying pay to officers, and when used to support payments of flying pay to enlisted 
men it need not be signed by them in space provided for signature of flyer. 

2. The certificate and schedule for enlisted men, duly signed and otherwise 
completed, will become the authority of the disbursing officer for paying the 
increased flying pay claimed. It will be attached to the pay voucher or roll to 
which it pertains and will accompany the accounts of the disbursing officer to 
the General Accounting Office. As many copies may be retained for adminis- 
trative purposes as are required. 

3. Every flight certificate and schedule should bear an identifying number, 
either pay number, voucher number, or other reference number, for which space 
is provided in the upper right-hand corner of the standard form. 

4. A copy of the orders to fly in each case must accompany the flight certifi- 
cate and schedule to which it relates, or, if a copy has previously n filed, 
notation to that. effect must be made on the certificate under the name of the 
flyer, showing the voucher number, month or quarter of account with which 
filed, and name of the disbursing officer. 

5. Upon receipt of these canieiione the departments and independent estab- 


lishments concerned are requested to make requisition at once a the Public 


Printer for a supply of the standard form estimated to be required for the period 
ending June 30, 1929. It is understood and agreed by said departments and 
establishments that they thereby consent to the plan of combining all the requi- 
sitions submitted and printing one edition, to be delivered to the respective 
departments and establishments, or placed in stock at the Government Printing 
Office subject to their order, or partly placed in stock and partly delivered, as 
the case may be, and that they authorize the Public Printer to prorate the cost 
of printing and render bill against each department and establishment for its 
proportionate share on the basis of the number of blanks ordered by it. This 

rocedure will be followed at the beginning of each fiscal year or oftener as may 
be required by the Public Printer. Phe Public Printer will deliver the blanks as 
needed upon supply requisition therefor, and will keep an accurate account with 
each department and independent establishment, showing the quantities ordered 
by and delivered to each and the balance due. ee 

. McCart, 


J. 
Comptroller General of the United States. 
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Standard Form 1051a 
Form approved by Comptroller General U. 8. 
Qctober 31, 1928 


FLIGHT CERTIFICATE AND SCHEDULE (ENLISTED MEN) 


~""""(Month or quarter) : 


Period in 
Flying periods? the air 


Date of | Date of Dates of flights ¢ 
reporting) termina- 
and en- | tion of 
tering flying 
on duty | status * 


I hereby certify that during the above-mentioned flying periods the men whose names separ above per- 
formed the flights listed hereon under orders issued by competent authority, filed herewith or as indicated 
above; that they fulfilled the flyin, requirements prescribed by Executive order of March 10, 1927, under 
conditions specified therein and in the flying orders referred to, and that this certificate is made after check- 
ing the flight log book or record of said flyers with the aircraft log books or records of the aircraft in which 
they made the flights listed in this schedule, which is certified to be correct. 


, 19.. 
(Date of certificate) 


1 In case copies of orders have been previously filed, reference to where filed shall be stated under the name 
of each fiyer, showing in each case the voucher number, month or quarter of account with which filed, and 
name of the disbursing officer. 

2 Show nperaey each authorized flying period. 

‘Insert “N. T.” in case may status has not terminated. 

4 Where more than one flight is made in one day indicate in parenthesis the number of flights on such days. 
Example: “Jan. 6, 9 (3), 12, 14 (2).” 


STANDARD FORM OF PAY VOUCHER FOR SIX MONTHS’ DEATH 
GRATUITY PAY 


[General Regulations No. 68] 


Avaust 4, 1928. 

1. For use in making payment of six-months’ death gratuity pay to bene- 
ficiaries of officers, enlisted men, and nurses of the Army, Navy, Marine Corps, 
and Coast Guard under the acts of December 17, 1919, 41 Stat. 367, and June 4, 
1920, 41 Stat. 824, as amended, Standard Forms No. 1057 (original) and No. 
1057a (memorandum) are hereby prescribed and will be used in lieu of all other 
forms authorized and/or used for the purpose. 

2. The provisions of this regulation are immediately effective, subject to the 
availability of the new form upon prompt printing and distribution thereof, 
but in no case will the old forms be used later than October 1, 1928. 

3. Upon receipt of these regulations the 4 concerned are requested 
to make requisition at once upon the Public Printer for a supply of the standard 
forms estimated to be required for the period ending June 30, 1929, at the same 
time authorizing the destruction or other disposition of old plates, etc., pertaining 
to forms now in use. It is understood and apes by said departments that they 
thereby conscnt to the plan of combining all the requisitions submitted and print- 
ing one edition to be placed in stock at the Government Printing Office, subject 
to their order, and that they authorize the Public Printer to prorate the cost of 
printing and render bill against each department for its proportionate share on 
the basis of the number of blanks ordered by it. This procedure will be followed 
at the beginning of each fiscal year or oftener as may be required by the Public 
Printer. The Public Printer will deliver the blanks as needed upon supply requi- 
sitions therefor, and will keep an accurate account with each department, showing 
the quantities ordered by and delivered to each and the balance due. The certi- 
fication by the Public Printer, or by his authority, that the blanks covered by a 
bill have Sean printed and placed in stock subject to order of a department, or 
partly placed in stock and partly delivered to said department, as the case may 
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be, may be accepted as evidence of delivery within the meaning of section 3648 
of the Revised Statutes and, if otherwise correct, authorize payment of the bill 
as provided by law. 

J. R. McCart, 


Compiroller General of the United States. 


Standard Form No. 1057 
Form approved by Comptroller General U. 8. Voucher No 
August 4, 1928 


PAY VOUCHER FOR SIX MONTHS’ DEATH GRATUITY PAY 
(Acts December 17, 1919, 41 Stat. 367, and June 4, 1920, 41 Stat. 824, as amended) 


Dib esbiaiencentidssaee 


"(Department and bureau or office) Paid by 
Nh let le ll a eeaieebinebeseeeisanseenuse 
THE UNITED States, Dr., to 





(For use of pay- 
ing office) 


/ _ 


For six months’ death gratuity pay on account of... ...... 2... conn en enn een ene ence en ccc ene-o--- cee 
Nn naaasien net of 
WOR. dii cacisii cue , 19.., at 

Beneficiary or beneficiaries 
Pay for over_..... years of service $...... per month. 


WE MOE I RT ETE PERNT ACS EEN PIRI LS gm GIT) 4 Dl ta 

. 

> 

2 

= 

y 
= 
~ 
= 
a 
§ 
E 
= 
g 


ROI Ee BIRGER ie ci cnetcccslibcsbelsckicesdos f m= | ty 





(The following certificate will be executed in case beneficiary or beneficiaries is (are) wife, minor male 
child or children, unmarried female child or children, or undesignated dependent grandparent, parent, 
sister, or brother whose authority to receive the gratuity pay on account of dependency has been determined 
by the head of the department as per statement to be hereto attached:) 


Sy Ger aE CE. o.ccnnpnenhuendincemmszanwenzecnoocetorecestiie 

(State relationship) 

| of the above-named decedent, and, as child or children claiming, there were no other minor children living 
at time of decedent's death; that I am (we are) authorized as , 


Sie fete (If designated, so state) ==—S—S 
beneficiary or beneficiaries (or representative of beneficiary or beneficiaries as court evidence attached) 
to receive the six months’ death gratuity pay; that the foregoing statements of fact are correct, and that 


payment therefor has not been received. 


(Signature of payee) 







If signed by mark, two witnesses, with ad- evasececuse 
dress of each, are required. 


~ (Signature of payee) 








~oresoee"""(@iguature of witness) «| SSigm, orm dressy 


(Signature of witness) 


(The following affidavit will be executed in all other cases to which the preceding certificate does not 

apply:) 

t (we) Go selemnay SW eRe CGE FE ON (GDI oc cnnicnnenccceseewnenececbsoranenscssoneconpencecccasoccon 
(State relationship) 

of the above-named decedent, and, as child or children claiming, there were no other minor children living 


at time of decedent’s death; that I am (we are) authorized as..................-...-----------------..--- 

at designated, so state) 
beneficiary or beneficiaries (or representative of the beneficiary or beneficiaries as per court evidence attached) 
to receive the six months’ death gratuity pay; that the foregoing and following statements of fact are correct. 
and that payment therefor has not been received. 


(Norr.—If affiant(s) is (are) married female child or children, or child or children over 21 years of age, or 
designated dependent grandparent, parent, sister, or brother, or undesignated dependent grandparent, 
yarent, sister, or brother whose authority to receive the gratuity pay on account of dependency has not 
boon determined by head of department, age, marital status, and facts showing dependency should be set 
forth in this affidavit; if affiant is a dependent relative not included among those heretofore described, the 
facts called for by the affidavit must be stated in full in proof of actual dependency.) 

















3. Qocupation: ...-...-..-<csno- Srdeddcoewncesececccorencsccncccosorcsccossccesos wacccccescecececcncce 


4. Income from all sources: ..... Bh DUD d da hisnddncbidsisbliichidibcipliavelivedabecssbsileiide i 
(Continued on next page 








Paid by check(s) No.(s)...... pth. <pceneeni>d » M08 B24. on Treasurer of the United States in favor ol 
payee(s) named above. 
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[Reverse of Standard Form No. 1057] 
5. Value of all Property owned by oe mbebes 6. Value of all property owned by your 


(Husband or wile) | 
7. Age of your - Te 
(Husband ‘or wile) 
. Income of your 
(Husband or wile) 
10. State whether or not any of your relatives contribute to your support, and if so, to wh it extent: 


11. Amount of all contributions made to your — =. deceased officer, enlisted man or nurse, 
per month, for at least one year immediately prior to his or her decease: 


If signed by mark, two witnesses, with ad- 
dress of each, are required 


(Signature of witness) 


being duly sworn, say that they are personally well acquainted with the above-named payee(s); that 
~ have read the statements made by said payee(s), and that said statements are true to the best of 
r knowledge and belief. 


(Official designation) 
DES COED CREE, cen ctcnsnannces tal eeassden 


ADMINISTRATIVE CERTIFICATE 


I certify that the above-named payee(s) has (have) isais been designated as beneficiary or beneficiaries, 
no} 
mt; that if des’ ee the designation described in 


by decede 
this voucher is correct as shown by the records of this ‘office; that the payee(s) named is (are) authorized 
to receive the six ae gratuity pay on account of the death of the decedent, and payment thereof is 


petra in the sum of §...... 
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Standard Form No. 1057a 
Form approved by Comptroller General U. 8. 
August 4, 1928 
MEMORANDUM 
PAY VOUCHER FOR SIX MONTHS’ DEATH GRATUITY PAY 
(Acts December 17, 1919, 41 Stat. 367, and June 4, 1920, 41 Stat. 824, as amended) 


Voucher No. ...... 


ee ee ee ee eee eee ee eee ORY 16 TAL Id} BY Paid by 
(Department and bureau or office) 

Appropriation 

THe Unitep States, Dr., to 








deceased, late 

who died ‘ 
Beneficiary or beneficiaries 
Pay for over years of service $ 


Amount of pay 


(The following certificate will be executed in case beneficiary or beneficiaries is (are) wife, minor male 
child or children, unmarried female child or children, or undesignated a Te parent, 
sister, or brother whose authority to receive the gratuity pay on account of dependency been deter- 
mined by the head of the department, as per statement to hereto attached :) 

I (we) certify that I am (we are) 

(State relationship) 


of the above-named decedent, and, as child or children claiming, there were no other minor children liv- 
ing at time of decedent's death; that I am (we are) authorized 
(If designated, so state) 


beneficiary or beneficiaries (or representative of beneficiary or beneficiaries as court evidence attached) 


to receive the six months’ death gratuity pay; that the foregoing statements of fact are correct, and that 
payment therefor has not been received. 


(Memorgn- | ~--"""""""" @ignature of payee) 
If signed by mark, two witnesses, not sign) a ineitnehvedemnindboodsnsckey heed 
address of each, are required. (Signature of payee) 


(Signature of witness) (Address) 


(The following affidavit will be executed in all other cases to which the preceding certificate does not 


apply:) 
t (we) do solemnly swear that I am (we are) 


(State relationship) 
of the above-named decedent, and, as child or children claiming, there were no other minor children liv- 
ing at time of decedent’s death; that I am (we are) authorized as 
(If designated, so state) 


beneficiary or beneficiaries (or representative of the beneficiary or beneficiaries as per court evidence attached) 
to receive the six months’ death gratuity pay; that the foregoing and following statements of fact are cor- 
rect, and that payment therefor has not been received. 


(Norg.—If affiant(s) is (are) married female child or children, or child or children over 21 years of age or 

designated dependent grandparent, parent, sister, or brother, or undesignated dependent grandparent, 

nt, sister, or brother whose authority to receive the gratuity pay on account of dependency has not 

4 determined by head of department, age, marital status and facts showing dependency should be set 

forth in this affidavit; if affiant is a dependent relative not included among those heretofore described, 
the facts called for by the affidavit must be stated in full in proof of actual dependency.) 


1, Married or single: -........ 

3. Occupation: ............ 

I METIS -<ncusmoupenunecctinaneneesinnhnnesapberscwenbeaupyheincoontenseenepeopceente 
(Continued on next page.) 








Paid by check(s) No.(s) on Treasurer of the United States in 
favor of payee(s) named above. 
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Reverse of Standard Form No. 1057a] 
5. Value of all Property OWNS BY FOES cceccccctcdosedcncss 6. Value of all property owned by your 


11. Amount of all contributions made to your support by the deceased officer, enlisted man, or nurse, 
per month, for at least one year immediately prior to his or her decease: 


If signed by mark, two witnesses, with 
address of each, are required. 


(Signature of witness) 
a I oot Oia benpenneienbensmennlribemenenenne 
= _ , both of 


being “auly sworn, say that they are acquainted with the above-named payeo(s}; 
= ve read a — made aE owiee a and that said statements are true to t 
the aowledgs and belief. 


Official designatio 
My commission expires: ..................-- : 


STANDARD FORMS FOR TRANSPORTATION OF GOVERNMENT 
PROPERTY 


(General Regulations No, 69} 
Avaust 24, 1928. 

1. The following standard forms covering the shipment, transportation, and 
delivery of Government property by transportation oe are hereby pre- 
scribed and published for general use throughout the Government service, in 
lieu of standard transportation Forms Nos. 5, 6, 7, and 8 prescribed by Treasury 
Department Circular No. 49, June 19, 1915, and other forms of like character 
now being used by departments and independent establishments to accomplish 
the purpose of the standard forms herein prescribed: 

orm 1058, Bill of lading (original). 
Form 1058a, Bill of lading (memorandum copy). 
Form 1059, Bill of — g (shipping order). 
Form 1060, Tem ipt. 
Form 1061, Cert fieate in lie lien of lost bill of lading. 
Form 1062, Extra or continuation sheet for each of the above forms 

2. As heretofore, the bill of lading set of forms will consist of the original bill 
of lading containing the description of the articles comprising the shipment, 
evidsane of delivery, and the terms and conditions of the contract of transpor- 
tation, together with the memorandum copy or copies (to be retained for admin- 
istrative purposes) and the wow) ing order (to be retained by the carrier). When 
the bill of lading forms ha mn completed by the consignor, the property 
listed therein consigned to the carrier for shipment and the original bill receipted 
by the agent of the carrier, the consignor should immediately onndett said orig- 
inal bill to the consignee, so that it may be in his possession upon arrival of the 
property and be promptly receipted and surrendered by him to the last carrier. 
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3. When the shipping order has been otherwise completed, it will be signed 
by the consignor and delivered to the initial carrier at the time the shipment is 
made and the bill of lading receipted by its agent. As many copies of the mem- 
orandum bill may be made as are required for administrative purposes. 

4. The use of the consignee’s temporary receipt (Standard Form 1060) should 
be limited, as far as practicable, to cases where prompt delivery of shipment is 
important, or the bill of lading is lost or its receipt seriously delayed. Under 
no circumstances will transportation charges be paid on a temporary receipt. 

5. In the event that the original bill of lading can not be found after diligent 
effort has been made to locate same, and it is evident that it has been lost or de- 
stroyed, a form of ‘‘Certificate in lieu of lost bill of lading” is provided for use 
as a basis for settlement of the charges for transportation of the property shipped 
on the original bill. This ‘‘Certificate in lieu of lost bill of lading”’ will be issued 
by the consignor upon receipt of information that the original bill of lading has 
been lost or destroyed, and the fact that a temporary receipt was issued for 
delivery of the property shipped should be indorsed on the certificate. Like- 
wise when the certificate is received by the carrier for accomplishment of its cer- 
tificate and waiver, reference to such certificate in lieu of lost bill of lading should 
be made on the temporary receipt and the certificate and receipt attached to 
the claim forwarded for payment. It is to be understood that if the original 
bill of lading is located either by the consignee or carrier before settlement is 
made on the certificate, said original bill will be substituted therefor, or if located 
after settlement is so made, it will be forwarded to the administrative office 
concerned for transmittal to the General Accounting Office. 

6. Attention is invited to the new form of ‘‘Certificate of issuing officer” con- 
tained on the original and memorandum bill of lading and on the certificate 
in lieu of lost bill of lading. This certificate will be filled out by the Govern- 
ment officer controlling a shipment of Government property by a contractor 
from an f. o, b. point named in the contract to the designated point of delivery 
before said officer issues the bill of lading set of forms to the contractor for ac- 
complishment by him as consignor. In such case at least two copies of the 
memorandum bill should be included in the set, one to be retained by the con- 
tractor-consignor and the other to be returned duly filled out to the issuing officer 
or as may be directed. 

7. The form of extra sheet herein prescribed will be used as a follow sheet for 
each of the above standard forms, on which the itemization of the property 
shipped will be carried forward when the first sheet is insufficient for the purpose. 

8. The original bill of lading, the temporary receipt, the certificate in lieu of 
lost bill of lading and the extra sheets pertaining thereto will be printed on white 
paper. The memorandum bill of lading and its extra sheet will be printed on 
yellow paper and the shipping order and its extra sheet on salmon paper. 

9. In printing the numbers on the bill of lading forms (original, memorandum, 
and shipping order), symbol letters will be used immediately preceding the 
numbers and separated therefrom by a hyphen, for purpose of aiding in identi- 
fication of the department or establishment using same, as follows: 


Department of Agriculture 
Department of Commerce 
Department of the Interior 

Reclamation Service 
Department of Justice 
Department of Labor 

U. 8. Employment Service 
Department of the Navy 

Marine Corps 
Department of State 
Department of the Treasury 

Internal Revenue 
Department of War: 

uartermaster’s Department 
ineers’ Department 

Post Office Department... -...............--..-.---- 2. DD 
Alien Property Custodian 
American Battle Monuments Commission 
Architect of the Capitol 
Arlington Memorial Bridge Commission 
Botanic Gardens.........- Sidth Mhiotinieds cz swcwlers 
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Bunker Hill Commission 

Civil Service Commission 

Court of Claims, Commissioners of 
Efficiency, Bureau of 

Federal Board for Vocational Education 


Federal Power Commission 
Federal Reserve Board 


General Accounting Office 

George Washington Commission 

Government Printing Office 

Interstate Commerce Commission 

Library of Congress 

National Advisory Committee for Aeronautics -_- ~~ --- alot 
National Home for Disabled Volunteer Soldiers 

Northern Pacific Land Grants, Joint Committee to In- 


Pan American Union 
Panama Canal, The PC 
Public Buildings and Public Parks of the National Capital... PBP 
Smithsonian Institution SI 

. 8. Board of Mediation 
U. 8. Board of Tax Appeals 
U. 8. Court of Customs Appeals 
U. 8. Employees’ Compensation Commission 
U. 8. Railroad Labor 
U. 8. Shipping Board Merchant Fleet Corporation.__.... SBF 
U. 8. Tariff Commission TC 
U. 8S. Veterans’ Bureau 
War Finance Corporation 
White House 


All parties concerned are requested, in describing bills of lading issued in 
connection with official correspondence, the rendering of accounts, etc., to include 
the symbol letter or letters in referring to the numbers. 

10. After receipt of these regulations each department and independent 
establishment is requested to make requisition upon the Public Printer for a 
supply of any of the standard forms bene prescribed, to be printed after Decem- 
ber 1, 1928, at the same time authorizing him to destroy or otherwise dispose of, 
but not before December 1, 1928, old plates and type matter pertaining to 
such forms now in use. In so doing it is understood and agreed by said depart- 
ments and establishments that they thereby consent to the e7 of combining all 
the requisitions submitted and printing one edition for each of the forms, to be 
placed in stock at the Government Printing Office, subject to their order, and 
that they authorize the Public Printer to prorate the cost of printing and render. 
bill against each department and establishment for its proportionate share on 
the basis of the number and kind of blanks ordered by it. This procedure will 
be followed at the beginning of each fiscal year or oftener as may be required by 
the Public Printer. e certification by the Public Printer, or by his authority, 
that the blanks covered by a bill have been printed and placed in stock subject 
to order of a department or establishment concerned, or partly placed in stock 
and partly delivered to said department or establishment, as the case may be, 
may be accepted as evidence of delivery within the meaning of section 3648 of 
the Revised Statutes, and if otherwise correct, may authorize payment of the 
bill as provided by. law. 

11. Authority is granted to consume the printed supply on hand of approved 
bill of lading forms: Provided, That the Public Printer shall be notified of the 
Te of the old forms on hand and the length of time which it is estimated 

ey will last: And provided further, That the use of the new standard forms 
herein prescribed shall be commenced not later than January 1, 1929. There- 
after requisitions for the printing of like forms will not be honored by the Public 
Printer, but he is authorized to print on the standard forms, where more eco- 
nomical and advantageous to do so, upon requisition therefor, the name of the 
department or establishment and bureau or service, the title of appropriation 
oa and such other data as may be required for administrative purposes 
or otherwise which have received the prior approval of | re 


R. McCart, 
Comptroller General = the United States. 
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Standard Form No. 1058 
Form approved Zz Compiroler General U. 8. 


UNITED STATES OF AMERICA 


(Consignor) 
the public property hereinafter described 
(Name of Seameeatte company) 


in apparent good order and condition poeta pee value unknown), to be forwarded subject to condi- 
tions stated on the reverse hereof, from 
(Shipping point) (Destination) 


by the said company and connecting lines, there to be vered in like good ofder and condition to 


(Route journey only when some substantial interest of the Government is subserved thereby.) 


Description of articles 
Numbers on ee (Observe strictly carrier's freight class- | weights + 
packages ification. Avoid trade or technical . 
packages names) 


ft. 





ARIFF AUTHOKITY 
(To be filled in by general office rendering account) 


(Name of ‘transportation ‘company) 


CERTIFICATE OF ISSUING “OFFICER 
(To be filled out when this bill of lading is issued for use by contractor in making shipment) 
Contract No. ..........-- , or Purchase Order No, ..........-. , dated 


(F. O. B. point named in contract) (Issuing officer) 
(Carrier's rights to shipping charges not affected by facts set out in this certificate) 


CONSIGNEE’S CERTIFICATE OF DELIVERY 


I have this day received from .......... Mi dn dhidenhth diet tows dobdadédencsiteuccucesesecceeqcescen 
(Name of transportation company 


y) 
the public property described in this bill 
Actual point of delivery by carrier) 
of lading, in onal good order and condition, except as noted on the reverse hereof. 


(Consignee) 
INSTRUCTIONS FOR BILLING 


charges on this shipment. 
hl or Estab. and Bu. or aoe named above on authorized Govern- 
il] of lading as supporting 
for shipments via ocean canter to in cases where required. 





ADMINISTRATIVE DIRECTIONS 


1. Government property will be 
transported on t bed 
form of Government bill of lading 
(original, memorandum, and ship- 
ping order), which will be iden- 
tified by serial numbers. 

2. Through bills of lading will 
be issued in all instances between 
initial and ultimate points, except 
when rates more advantageous to 
the Government may be other- 
wise secured. 

3. When shipments are made 
under contract or special rates, 
notation of:such fact should ap- 
pear on the face of bills of lading. 

4. Officers charged with ¢ 
duty of providing or secur- 
ing Government ion 
should familiarize 
land-grant railroads in order that 
shipments may be made at the 
lowest rates available to the Gov- 
ernment by the use of such lines, 
or san peutic rates therewith. 

5. Public property may be 
delivered by any Government 
officer or agent to the Quarter- 
master Corps, U. 8. Army, which 
will ship the same under its 
regulations. (23 Stat. 111.) 

6. Bills of lading must describe 
shipments of articles by their 
commercial names, giving sepa- 
rately such weights, dimensions, 
and manner of packing as may be 
necessary to ascertain classi 
tions and rates and to enable 
recovery in case of loss or damage. 

7. If the number of articles to 
be shipped be too for the 
blank form (original, memoran- 
dum, and shipping order), extra 
sheets of the bed form 
should be used, and so attached 
and designated as to form but one 
bill of lading, under one number. 

8. A voucher when submitted 
for settlement shall cover charges 
to one office or service only. The 
name of the office is at 
the top of the bill of lading. 
Correspondence regarding trans- 

rtation accounts shall be ad- 

to the particular office or 
service and reference made to the 
serial nuinbers of the Government 
bills of lading included in the 
company’s bill. 


REPORT OF LOSS, DAMAGE, OR 
SHRINKAGE 
Notice is hereby given the 
carrier to whom this bill of lading 
is surrendered that the shipment 
was received in condition shown 
below and that claim is made for 
the value of such loss, 
or shrinkage, as indicated. 
Explanation __regardi loss, 
damage, or shrinkage to be made 
by consignee, who will state all 
the facts available concerning the 
mature or extent of the loss, damage, 
or shrinkage, and how it occurred. 
The within shipment was 
received with the following loss, 
hrinkage: 


Weight of such articles 


nds. 
Weeite value or cost of repairs, 


APPENDIX 699 


[Reverse of Standard Form No. 1058] 


GENERAL CONDITIONS AND INSTRUCTIONS 
CONDITIONS 


It is mutually agreed and understood between the United States 
and carriers who are parties to this bill of lading that— 

1, Prepayment of c shall in no case be demanded by carrier, 
nor shall coliection be made from consignee. On presentation to the 
office indicated on the face hereof of this bill of lading, properly 
acco! — attached to freight voucher pre d on the author- 
ized Government form, payment will be made to the last carrier 
unless otherwise specifically stipulated. 

2. Unless otherwise specifically provided or otherwise stated 
hereon, this bill of lading is subject to the same rules and condi- 
tions as govern commercial shipments made on the usual forms 
provided therefor by the carrier. 

3. Shipment made upon this bill of lading shall take no higher 
rate than would be charged had the shipment. been made upon the 
uniform straight bill of lading or uniform express receipt. 

4. No charge shall be made by any carrier for the execution and 
Prosentetion of bills of lading in manner and form as provided by the 

tructions hereon. 

5. This shipment is made at the restricted or limited valuation 
specified in the tariff or classification at or under which the lowest 
rate is available, unless otherwise indicated on the face hereof. 

6 Receipt of the shipment is made subject to the “‘ Report of loss, 
damage, or shrinkage hereon. 

7. In case of loss, damage, or shrinkage in transit, the rules and 
conditions qorenine commercial shipments shall not apply as to 
period within which notice thereof shall be given the carriers or to 
period within which claim therefor shall be made or suit instituted. 


INSTRUCTIONS 


1, Erasures, interlineations, or alterations in bills of lading must 
be authenticated and explained by the paves making them. 

2. Shipping order, original bill of lading, and memorandum bill 
of lading should be in making a shipment. Only one original 
bill of lading will be issued for a single shipment. The shipping 
order should be furnished the initial carrier. The original bill of 
lading and memorandum copies should be signed by the agent of 
the receiving carrier, returned to the consignor, and the original 
promptly mailed to the consignee. The consignee on receipt of 
the shipment will sign the consignee’s certificate on the original 
bill of lading and surrender the bill of lading to the last carrier. 
The bill of lading then becomes the evidence upon which settlement 
for the service will be made. Memorandum copies of bills of lading 
may be used as administrative officers direct. 

3. In the absence of the consignee, or on his failure to receipt, the 
person receipting will certify that he is duly authorized to do so. 
reciting such authority. 

4, In no case will a second bill of lading be issued for a shipment 
nor will a bill of lading be issued after the transportation has been 
performed. In case the bill of lading has been lost or destroyed, 
the carrier shall be furnished nee ee with a “‘ Certificate 
in lieu of lost bill of lading,’’ on the standard form prescribed therefor 
which, when finally consummated by acknowledgment of the 
“Certificate and waiver by re company,” shall accom- 
pany the bill for services submitted by the carrier to the officer 
charged with the settlement of the account. Should the original 
bill of lading be located after settlement has been made on the certifi- 
cate, it will be forwarded to the administrative office of the depart- 
ment concerned for transmittal to the General Accounting Office. 

5. To insure prompt delivery of pomeeey in the absence of the 
bill of lading, the cons’ should give to the carrier a “‘ Temporary 
receipt,”” executed on the prescri form, for the property actually 
delivered. On the recovery of the bill of lading, or when the certifi- 
cate provided for above shall have been given, a statement will be 
indorsed on said bill of lading or certificate of the fact of the delivery 
as said temporary receipt, and the said temporary receipt will 
be indorsed with reference to the bill of lading or certificate sufficient 
to identify the same, and both papers attached and forwarded with 
the claim for payment thereon. 

6. In case of loss or damage to propety while in the possession of 
the carrier, such loss or damage shall, when practicable, be noted on 
the bill of lading or certificate in lieu thereof, as the case may be, 
before its accomplishment. All practicable steps shall be taken at 
that time to determine the loss or damage and the liability therefor 
and to and transmit to the proper officer, without delay, all 
evidence as to the same. Should the loss or damage not be dis- 
covered until after the bill of lading or certificate has been accom- 
plished, the proper officer shall be notified as soon as the loss or 
damage is discovered, and the agent of the carrier advised immedi- 
ooety of — loss or damage, extending privilege of examination of 
shipment. 

7. Bills must be submitted by the general officers of carriers, and 
on forms furnished by the Government, to be obtained from the 
Public Printer, W: on, D. C. 
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Standard Form No. 10588 
Form approved by Comptroller General U. 8. a 


August 
UNITED STATBS OF AMERICA 
Bill to__ 


‘(Department o or establishment and bureau or service) 


(Appropriation chargeable) 


(Issuing office) 


GOVERNMENT BILL OF LADING S6serdicoss ao 
(Name ‘and title of issuing officer) (Date lisa” 


Co a el ae 
(Consign nor) | 
the public property hereinafter described, 


Memorandum copy. 


(Name of transportation company) 
in apparent good order and condition (contents and value unknown), to be forwarded subject to conditions 


stated on the reverse hereof, from dam - udle<egue -cassmiane 
( pniDaing pets) (Destination) 
by the said company and connecting lines, there to be delivered in like good order and condition to_....... 











Description of articles 
(Observe strictly carrier’s freight clas- 
sification. Avoid trade or technical 
names) 


Weights * 


Size car ordered -. 





~”s EARIFF AUTHORITY _ 
(To be filled in by general office rendering account.) 





AUTHORITY FOR “SHIPMENT 


_ (Agent) — 











CERTIFICATE OF ISSUING OFFICER 
(To be filled out when this bill of lading is issued for use by contractor in making shipment.) 


Contract No. ...... 5 ar Pars ORR TER. cccanay GIRNO cates ccccscscsscssiisesijssctelenstos< , 


(F. O. B. point named in contract) <0 “(issuing officer) 
(Carrier’s rights to shipping charges not affected by facts set out in this certificate.) 


* Show also cubic measurement for shipments via ocean carrier in cases ahem required, 
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Standard Form No. 1059 
Form approved by Comptroller General U. 8. 


August 24, 1928 
UNITED STATES OF AMERICA 


(To be delivered to the agent of the re- 
ceiving transportation company for his use, (Department or establishment and bureau or service) 


| See reverse hereof | 


GOVERNMENT BILL OF LADING 
(Name and titie of issuing officer) 
Shipping order. 
FR EE nccnncnmenine etch eit hiecteos 


(Consignor) 


the public property hereinafter described, 
(Name of transportation company) 
in apparent good order and condition (contents and value unknown), to be forwarded subject to conditions 


stated on the reverse hereof, from 
Ghipping point) (Destination) 
by the said company and connecting lines, there to be delivered in like good order and condition to 


"Geioute journey only when some substantial interest of the Government is subserved thereby. » 


Description of articles 
Numbers on amie 908 (Observe strictly carrier's freight clas- Weights * 


Packag packages 


Marks sification. Avoid trade or technical 





————EoEEEEEEaEaaEEEEEEEEEEaEIEICoICoeEe—E>E—L—E>—E———E—E—eE—E—ES=E™—N™“™ONNODNNOE“EHEHEH_EOESOSNSESOS 


Per 


or 
,19.. Title 


* Show also cubic measurement for shipments via ocean carrier in cases where required 
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ADMINISTRATIVE DIRECTIONS 


1. Government property will be 
trans on the ibed form 
of Government bill of lading (orig- 
inal, memorandum, and shipping 
order), — will be identified by 
serial numbers. 

2. Through bills of lading will be 
issued in all instances between 
initial and ultimate points, except 
when rates more advantageous to 
the Government may be other- 


wise secured. 

3. When shipments are made 
under contract or 8 rates, 
notation of such fact should ap- 
pear on the face of bills of lading. 

4. Officers charged with the 
duty of providing or securing Gov- 
ernment transportation should 
familiarize themselves with land- 
grant railroads in order that 
shipments may be made at the 
lowest rates available to the 
Government by the use of such 
lines, or lines equalizing rates 
therewith. 

5. Public property may be 
delivered by sny Government 
officer or agent to the Quarter 
master Corps, U. 8. Army, which 
will ship the same under its regu- 
lations. (23 Stat. 111.) 

6. Bills of lading must describe 
shipments of articles by their 
com names, giving sep- 
arately such weights, dimensions, 
and manner of packing as may be 
necessary to ascertain classifica- 
tions and rates and to enable re- 
covey in case of loss or damage. 

7. If the number of articles to 
be shipped be too t for the 
blank form (orignal, memoran- 
dum, and shipping order), extra 

he prescribed form 
should be used, and so attached 

d designated as to form but one 


bill { lading, under one number 
“wail 7 


8. A vi when submitted 
for settlement shall cover nes 
to one office or service only. The 
name of the office is inserted at the 
wehenes regusting tranaperts; 
spondence ransporta- 
tlon accounts shall ‘be addressed 
to the particular office or service 
and reference made to the serial 
numbers of the Government bills 
of lading included in the com- 
pany’s bill. 


APPENDIX 


[Reverse of Standard Form No 1059) 
GENERAL CONDITIONS AND INSTRUCTIONS 
CONDITIONS 


It is mutually agreed and understood between the United States 
and carriers who are ies to this bill of lading that— 

1. Prepayment of charges shall in no case be demanded by carrier, 
nor s collection be made from consi, . On presentation to 
the office indicated on the face hereof of this bill of lading, properly 
accomplished, attached to freight voucher prepared on the authorized 
Government form, payment will be made to the last carrier, unless 
otherwise specifically stipulated. 

2. Unlessotherwise specifically provided or otherwise stated hereon, 
this bill of lading is subject to the same rules and conditions as 
govern co shipments made on the usual forms provided 


mmercial 
therefor by the carrier. 

3. Shipment made upon this bill of lading shall take no higher rate 
than would be char; had the shipment been made upon the uni- 
form straight bill of lading or uniform express receipt. 

4. No charge shall be made by any carrier for the execution and 
presentation of bills of lading in manner and form as provided by 
the instructions hereon. 

5. This shipment is made at the restricted or limited valuation 
specified in the tariff or classification at or under which the lowest 
rate is available, unless otherwise indicated on the face hereof. 

6. Receipt of the shipment is made subject to the “‘ Report of loss, 
damage, or shrinkage” noted hereon. 

7. In ease of loss, damage, or shrinkage in transit, the rules and con- 
ditions governing commercial shipments shall not apply as to period 
within which notice thereof shall be given the carriers or to period 
within which claim therefor shall be made or suit instituted. 


INSTRUCTIONS 


1. Erasures, interlineations, or alterations in bills of Jading must 
be authenticated and explained by the nm making them. 

2. Shipping order, original bill of ng, and memorandum bill 
of lading should be used in making a shipment. Only one original 
bill of lading will be issued for a single a. The shipping order 
should be furnished the initial . The original bill of lading and 
memorandum copies should be signed by the agent of the receivin 
carrier, returned to the consignor, and the original promptly maile 
to the consignee. The consignee on receipt of the shipment will 
sign the copepaer’s certificate on the original bill of lading and sur- 
render the bill of lading to the last carrier. The bill of lading then 
becomes the evidence upon which settlement for the service will be 
made. Memorandum copies of bills of lading may be used as admin- 
instrative officers direct. 

3. In the absence of the consignee, or on his failure to receipt, the 
person receipting will certify that he is duly authorized to do so, 
reciting such authority. 

4. In no case will a second bill of lading be issued for a shipment, 
nor will a bill of lading be issued after the transportation has been 
performed. In case the bill of lading has been lost or destroyed, 
the carrier shall be furnished 7 the consignee with a “Certificate 
in lieu of lost bill of lading,” on the standard form prescribed therefor 
which, when finally consummated by acknowled nt of the “‘Cer- 
tificate and waiver by transportation company,” shall accompany 
the bill for services submitted by the carrier to the officer charged 
with the settlement of the account. Should the original bill of ladi 
be located after settlement has been made on the certificate, it wi 
be forwarded to the administrative office of the department con- 
concerned for transmittal to the General Accounting Office. 

5. To insure prompt delivery of property, in the absence of the 
bill of lading, the cons should give to the carrier a “‘ Temporary 
receipt,”’ executed on the prescribed form, for the property actually 
delivered. On the recovery of the bill of lading, or when the cer- 
tificate provided for above shall have been given, a statement will 
be indorsed on said bil) of lading or certificate of the fact of the deliv- 
ery as per said tem: Y receipt, and the said temporary receipt 
will be indorsed with reference to the bill of lading or certificate 
sufficient to identify the same, and both papers attached and for- 
warded with the claim for payment thereon. 

6. In case of loss or damage to property while in the 
the carrier, such loss or damage shall, when practicable, be noted 
on the bill of lading or certificate in lieu t , as the case may be, 
before its accomplishment. All practicable steps shall be taken at 
that time to determine the loss or damage and the liability therefor, 
and to collect and transmit to the proper officer, without delay, all 
evidence as to the same. Should the loss or damage not be discov- 
ered until after the bill of lading or certificate has been accom- 

lished, the proper officer shall notified as soon as the loss or 

Samage is discovered, and the agent of the carrier advised imme- 

oe of —_ loss or damage, extending privilege of examination 
ment. 

7. Bills must be submitted by the general officers of carriers, 
and on forms furnished by the Government, to be obtained from the 
Public Printer, Washington, D. C. 


ion of 





APPENDIX 


Standard Form No. 1090 
Form approved by Comnatoeter General U. 8. 
August 


UNITED STATES OF AREA 


Temporary receipt. 


(Issuing office) 
Z have thls dep cocsived, Bitte ncccsm cetera sntetadiitnsdbthibbinchlalibibtscdhtictocbintabdidesccésbccce 
(Name of transportation company) 
the public property hereinafter described, in apparent 
(Actual point of delivery by carrier) 


geod order and condition, except as noted hereon. This receipt is given for the reason that bill of lading 
ahiscehaimiennaiemeinaan , upon which this = ment was made, has not been received by me. This receipt 
is to be surrendered by carrier upon accomplishment of the bill of lading or a certificate in lieu thereof. 


Description of articles. (Observe 
Numbers on oe ~ strictly carrier’s freight classifica- | weienes « 
packages tion. Avoid ‘trade or technical 
Packages names) 


Ship) by Ww/B 
nae Tetow ng is a statement of all available facts relative to a eared or eno in transit: 
SETTER, cc ccccccccc0cc0 29200 9n0 800000 c0ses00550Sen0ehe0ensenen0ccssssens eceessecnsencenceusccncesocce 


ween enn ncenececee Oe eeecccecesesecensse=s 


Consignee. 
No transportation charges will be paid on this temporary receipt. 


Notse.—Carrier will be furnished the above-mentioned bill of lading or a certificate in lieu thereof, duly 
accomplished, within 30 days from the date of this temporary receipt. 


* Show also cubic measurement for shipments via ocean carrier in cases where required. 


Standard Form No. 1061 
Form engenres by Comptroller General U. 8. 


ugust 24, 1928 
UNITED STATES OF AMERICA 


CERTIFICATE IN LIEU 


a SEE REVERSE eidiedibuns ala cone eae a) asf te et 
anne ie HEREOF (Appropriation chargeable) 


I hereby certify that on... 19.., there was 


- transportation company) 
the following-described public property, oO apparent good —_ ond & condition (contents and value 
unknown), for shipment from 


"(Route over which service was furnished) 
subject to conditions stated on reverse hereof, for which I issued bill of lading No. ........ 


Description of articles. (Observe 
strictly carrier’s freight classifica- 
tion. _ trade or technical 


(Name and title) 


CERTIFICATE OF ISSUING OFFICER 
(To be filled out when bill of lading was issued for use by contractor in making shipment) 
Contract No. ............ , or purchase order No. ............, dated 


(F. point named in contract) 
(Carrier’s Sigh to shipping charges not affected by facts set out in eieea certificate). 


CERTIFICATE OF CONSIGNEE 


(This certificate is not to be accomplished until after investigation by consignee as to what has become 
of the bill of lading) 
I hereby certify to the receipt of the above-described , except as noted on = reverse hereof, and 
that the original bill of lading indicated has not been ved, nor can it be located 
; No. ......, dated , 19. Dely. agt’s. pro. No. ...... , dated 


, , 


per 
(Consignee) (Name and title) 
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CERTIFICATE AND WAIVER BY TRANSPORTATION COMPANY 
This is to certify that the above-described bill e mae has never been stated in any account rendered 


by this company, and is not in its 
certificate, it is agreed that should 


can same be located by it. Upon substitution of this 


he said pitt 0 of lading subsequently come into possession of this com- 


pany it will at once be surrendered to the proper administrative officer of the United States and no claim 


made thereon. 


(Transportation company) 


bcsccmnecreens 
~~ (Name ‘and | title) — 


* Show also cubic measurement for shipments via ocean carrier in cases es where required. 


ADMINISTRATIVE DIRECTIONS 


This form is to = filled in, 
dame requested, by the con- 
signor who made the shipment on 
the original bill of loding referred 


to. 

2. If the original bill of lading 
was issued to a contractor who 
became the co or of the ship- 
ment, this form be sent to 
the issuing offi officer for completion 
of his certificate hereon. 

3. After the form has been filled 
in as the preceding directions re- 
quire, it will be forwarded to the 
consignee, who will execute the 
same and deliver it to the carrier 
in the event the original bill of 
a has been lost or can not be 

If the original bill of lad- 
ing hes been located, it, and not 
certificate, shall ‘be delivered 

to the carrier by the consignee. 


REPORT OF LOSS, DAMAGE, OR 
SHRINKAGE 


Notice is hereby given the car- 
rier to whom this ‘Certificate in 
lieu of lost bill of lading” is sur- 
rendered that the shipment was 
received in condition shown be- 
low and that claim is made for the 
value of such loss, damage, or 
shrinkage, as indicated. 


the facts available concern 
nature or extent of the loss, dam- 
age, oS, shrinkage, and how it 


The within shipment oan Ue re- 
ceived with the following loss, 
damage, or shrinkage: 


Description: ....... plot Wecitsh 


Weight of such articles 
pounds. 
Invoice Value or cost of repairs, 


$ 
I certify that the facts noted 
above are correct. 


[Reverse of Standard Form No. 1061) 
GENERAL CONDITIONS AND INSTRUCTIONS 


CONDITIONS 


It is mutually agreed and understood between the United States 
- — who are to this bill of lading that— 
Prepayment of shall in no case be demanded by carrier, 
dn shall collection be made from consignee. On presentation to the 
office indicated on the face hereof of this bill of lading, properly 
accomplished, attached to freight voucher Ea on the author- 
ized Government form, payment will be m: to the last carrier, 
unless otherwise specifically stipulated. 

2. Unless otherwise specifically provided or otherwise stated 
bene this bill of os LES of Tading fe subject to b the same rules and conditions 
as govern commercial shipments made on the usual forms provided 
therefor by the carrier. 

3. Shipment made upon this bill of lading shall take no higher rate 
uniform bill of lading 


than provided for shipments made upon t 
7 olen express receipt. - 


“<2 No charge shall be Tmade by any carrier for the execution and 
presentation of bills of lading in manner and form as provided by 
the instructions hereon. 

5. This shipment is made at the restricted or limited valuation 
specified in the tariff or classification at or under which the lowest 
rate is available, unless otherwise indicated on the face hereof. 

6. Receipt of the pe is made subject to the ‘‘ Report of loss, 
damage, or shrinkage” noted hereon. 

7. In case of loss, damage, or shrinkage in transit, the rules and 
conditions governing commercial shipments shall not apply as to 

within which notice thereof shall be given the carriers or to 
period within which claim therefor shall be made or suit instituted 


INSTRUCTIONS 


Erasures, interlineations, or alterations in certificates in lieu of 
wei bill of lading must be authenticated and explained by the person 
making them. 
2. In the ape of the consi; % or on his failure to receipt, the 
is duly authorized to do so, 
reciting such au 


8. In no case will a ine bill of lading be issued for a shipment, 
nor will a bill of lading be issued after the transportation has been 
performed. In case the bill of lading has been lost or destroyed, the 
carrier shall be furnished by the consignee with a‘‘ Certificate in lieu 
of lost bill of lading,”’ on the standard form prescribed therefor which, 
when finally consummated by acknowledgment of the “Certificate 
and waiver by transportation company,” shall accompany the bill 

for services submitted by the carrier to the officer charged with - 
a of the account. Should the original bill of ladin: 
located after settlement has been made on the certificate, it will ° 


ting 
To insure promot delivery : property, in the absence of the 


bill of lading, the id give to the carrier a ‘temporary 

receipt,” executed on prescribed form, for the property actually 

delivered. On the recovery of the bill of lading, or when the cer- 

tificate provided for above shall have been given, a statement will 

be indorsed on said bill of lading or certificate of the fact of the de- 

_ as per said temporary receipt, and the said temporary receipt 

ill be in indorsed with reference to the bill of lading or certificate 

sammetent to identify the same, and both papers attached and for- 
for payment thereon. 

te ie while in the possession of 

hen practicable, be noted on 

fa Tou, thereot, as the case may be, 

oo shall be taken at 

of damage and liability therefor, 

proper officer, without delay, all 

aa tas leas or desea aot to 

or adins or certificate has been accom- 

notified as soon as the loss or dam- 


. Bills must be submitted by the general officers of carriers, and 
by the Spee, to be obtained from the 
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Standard Form No. 1062 B/L No. .......- 
Form approved by Comptroller Sheet No 
General U. 8. August 24, 1928 
UNITED STATES OF AMERICA 


(Department or establishment and bureau or service) 


GOVERNMENT BILL OF LADING 
EXTRA SHEET 


(This form, printed on white Peper, will be used as an extra or continuation sheet for the original bill 
of lading, Standard Form No. 1058, or the temporary receipt, Standard Form No. 1060, or the certificate 
in lieu of lost bill of lading, Standard Form No. 1061, as may be required, where more than one sheet is 
necessary in order to complete the description of a shipment; printed on yellow paper it will be used as an 
extra or continuation sheet for the memorandum bill of lading, Standard Form No. 1058a, and printed on 
salmon paper, for the shipping order, Standard Form No. 1059.) 


Description of articles 
Marks Numbers on —e (Observe strictly carrier’s freight clas- | weiehts + 


packages sification. Avoid trade or technical 
packages names) 


* Show also cubic measurement for shipments via ocean carrier in cases where required. 


COLLECTING AND DISBURSING OFFICER’S OR AGENT’S REPORT OF 
NO TRANSACTIONS 


[General Regulations No. 70] 
OcToBER 12, 1928. 

1. In order to simplify the method of reporting to the General Accounting 
Office and the procedure for handling therein reports.from collecting and dis- 
bursing officers and agents of the several departments and establishments of 
the Government (excepting postmasters) covering accounting periods in which 
no funds are received, no collections or disbursements made and no balance on 
hand, there is hereby approved Standard Form No. 1063, Collecting and Dis- 
bursing Officer’s or Agent’s Report of No Transactions, to be used in the manner 
and under the circumstances hereinafter prescribed. 

2. At the close of any monthly or, quarterly accounting period, beginning 
with the accounts for the month or quarter ending December 31, 1928, officers 
of whatever title (excepting postmasters) who have qualified to collect and/or 
disburse moneys on account of the United States and during such period have 
had no advances of funds, made no collections or disbursements and have no 
balance to be accounted for, will fill out a report of no transactions, Standard 
Form No. 1063, execute the certificate thereon and transmit same to the proper 
administrative officer within the time prescribed for transmitting their accounts: 
Provided, however, That said reports will not be required of collecting and dis- 
bursing officers or agents who have been relieved of active duty as such and whose 
last accounts were submitted to the General Accounting Office with notice of 
their relief from such duty. 

3. Administrative officers will verify the statements contained in the collecting 
and disbursing officer’s or agent’s certificate with the records of the administrative 
office, execute the administrative officer’s certificate and transmit the report to 
the General Accounting Office within the time preseribed for transmitting the 
accounts of such collecting and disbursing officers or agents. 

4. When the reports on Standard Form No. 1063 are received in the General 
Accounting Office they will be examined to determine whether the certificates 
thereon have been properly executed, and then filed until the collecting and 
disbursing officers or nts making such vononts render accounts involving fiscal 
transactions, or until their separation from the service, as the case may be, when 
the reports will be withdrawn and placed with the respective officers’ accounts. 

5. Upon receipt of these regulations the departments and independent estab- 
lishments concerned are requested to make requisition at once upon the Public 
Printer for a supply of the standard form estimated to be required for the period 
ending June 30, 1929. It is understood and agreed by said departments and 
establishments that they thereby consent to the plan of combining all the req- 
uisitions submitted and printing one edition, to be delivered to the respective 
departments and establishments, or placed in stock at the Government Printing 


66677 °—29-—-46 
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Office subject to their order, or partly placed in stock and partly delivered, as the 
case may be; and that they authorize the Public Printer to prorate the cost of print- 
ing and render bill against each department and establishment for its proportionate 
share on the basis of the number of blanks ordered by it. This procedure will 
be followed at the beginning of each fiscal year or oftener as may be required 
by the Public Printer. The Public Printer will deliver the blanks as needed 
upon supply requisition therefor, and will keep an accurate account with each 
department aad independent establishment, showing the quantities ordered 
by and delivered to each and the balance due. 
J. R. McCart, 
Comptroller General of the United States. 


Standard Form No. 1063 
Form omerest by Comptroller 
General U. 8. October 12, 1928 
COLLECTING AND ousuney OFFICER’S OR AGENT’S REPORT OF NO 
RANSACTION 
GEL.) ucbastacimtediinberesse initia: TT cdcednewemeonsnsanat 
(Name and title) 

Department 

Bureau or service 
Station 


I certify that I have received no advances, made no collections or disbursements, and had no balance 
for which an accounting for the period indicated above is required. 


(Signature) 
ADMINISTRATIVE OFFICER’S CERTIFICATE 


4 certify that the statements in the foregoing certificate are correct and in accord with the records of this 
ce. 


(Signature) 
To GENERAL ACCOUNTING OFFICE, 
Avupit Division. 


SPECIAL DEPOSIT ACCOUNTS CONSOLIDATED WITH REGULAR 
ACCOUNTS 


(General Regulations No. 71] 


Marcu 18, 1929. 

1. Commencing with the accounts for the fiscal year beginning July 1, 1929, 
all disbursing and collecting agents of the Government, by whatever title known, 
who keep and render to the General Accounting Office separate regular and 
special deposit accounts, will, if practicable, consolidate such accounts on accounts 
current rendered for regular accounts and close out the special depositary accounts 
with the Treasurer of the United States and return to the Treasury Department 
the check forms pertaining thereto. 

2. Accounts current on which special deposit accounts are included and 
rendered as provided by these regulations will be designated “Regular and 
special deposit account current,” and in their preparation the arrangement of 
accounting items and account titles prescribed in paragraph 6a, General Regula- 
tions No. 41, dated March 7, 1925, 4 Comp. Gen. 1087, will be observed. 

3. Consolidated regular and special deposit accounts current will be supported 
by schedules of disbursements and of collections in the form and manner pre- 
scribed in General Regulations No. 43, dated May 22, 1925, 4 Comp. Gen. 1096, 
and General Regulations No. 40, Supplement No. 1, dated September 20, 1927, 
8 Comp. Gen. 682. 

R. McCanrt, 


Comptroller General oy the United States. 


PROCEDURES FOR SCHEDULING AND SUMMARIZING DISBURSE- 
MENTS—REGULAR ACCOUNT, AND FOR SCHEDULING AND SUM- 
MARIZING COLLECTIONS, DISBURSEMENTS AND ADJUSTMENTS— 
CONSOLIDATED REGULAR AND SPECJAL-DEPOSIT ACCOUNT 

{General Regulations No. 72] 
June 21, 1929. 
1. In order to establish uniformity in scheduling disbursement vouchers and 


summarizing charges to appropriations and funds the following procedure is 
hereby prescribed for all offices in Washington and in the field, except those 
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offices where the small volume of disbursements or the lack of complete separa- 
tion of administrative and disbursing functions makes it impracticable, or where 
a different —— has been or may be specially approved. Standard Form 
No. 1064, Schedule of Disbursements, and Standard ioc No. 1065, Summary 
Statement of Disbursements, are hereby prescribed for the purposes indicated 
by the titles and will be used as hereinafter described. 


DISBURSEMENT VOUCHERS (FXCEPT TRANSPORTATION VOUCHERS) FORWARDED 
FOR AUDIT AFTER PAYMENT BY DISBURSING OFFICER 


(a) The bureau or office will prepare the schedule of disbursements in quad- 
ruplicate, showing in the spaces provided the name of the department or estab- 
lishment, the bureau or office, the schedule number (a number in numerical 
sequence for each bureau or office), the current date and, in the respective 
columns, the bureau voucher numbers, names of payees, appropriation or fund 
p bata ig and amounts to be paid. No schedule shall consist of more than one 
sheet, i. e., each sheet shall constitute a complete schedule, and vouchers will be 
listed thereon regardless of appropriations or funds. Separate schedules will 
not be made by appropriations or subappropriations. 

(b) The quadruplicate schedule will be retained by the bureau or office, and 
the other copies, with the vouchers, will be forwarded to the disbursing officer. 
At the time of payment of the vouchers the schedules will be further completed 
by the disbursing officer, who will also prepare the summary statement of dis- 
bursements, in triplicate, for each bureau or office, providing an analysis of 
disbursements by appropriations and funds. One copy of the summary will 
accompany the triplicate copy of the completed schedule or schedules returned 
to the bureau or office as an advice of payment. The duplicate schedules and 
summaries will be retained by the disbursing officer as his record, and the original 
schedules and the original summary statements of disbursements will accompany 
the paid vouchers forwarded to the General Accounting Office. 

(c) Changes made by the disbursing officer will be shown on all copies of the 
schedule of disbursements in red ink. Vouchers returned by him to the bureau 
or office unpaid will be crossed off the schedule and may be resubmitted on a 
subsequent schedule. 


DISBURSEMENT VOUCHERS FORWARDED FOR AUDIT PRIOR TO PAYMENT 


(d) Vouchers submitted for audit prior to payment will be accompanied by 
one additional certified copy of the schedule, which will be retained in the Gen- 
eral Accounting Office, and upon completion of the preaudit, the vouchers with 
remaining schedules will be returned or transmitted directly (or through the 
bureau or office) addressed to the disbursing officer, who will prepare the neces- 
sary summary statement of disbursements and distribute schedules and sum- 
maries, as provided in pa aph 1—b hereof. 

(e) Vouchers not certified for payment as submitted may be returned to the 
bureau or office accompanied by preaudit difference statements, which state- 
ments may also be furnished in lieu of vouchers retained by the General Account- 
ing Office for consideration. Vouchers returned not certified in any amount and 
vouchers held for consideration will be crossed off the schedule with which they 
were originally submitted and those held for consideration and later returned to 
the disbursing officer for payment will be scheduled according to bureau or office 
on Standard Form No. 1064, in quadruplicate, the quadruplicate copy being 
retained in the General Accounting Office and the — and other copies sent 
to the disbursing officer, as aforesaid. The original will accompany his paid 
accounts to the General Accounting Office, the duplicate will be retained for his 
record and the triplicate will be for the bureau or office. 

(f) The existing procedure as to transportation vouchers will continue, except 
that Standard Form No. 1064 will be used in scheduling such vouchers. 


SUMMARY STATEMENT OF DISBURSEMENTS 
(See also paragraphs 1—b and 1-d, supra) 


(g) At the close of each month, under either of the above plans, a consolidated 
summary statement of disbursements will be prepared by the disbursing officer 
for each bureau or office to cover the disbursements made during such period, 
the original being forwarded to the bureau or office, where the analysis by appro- 
priations will be verified and the certificate of approval signed by the head 
thereof, or other officer properly authorized to approve disbursements, and then 
returned to the disbursing officer, who will forward it to this office. Adminis- 
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trative approval of summary statements of disbursements other than the con- 
solidated statement made at the close of the month is not required. 

(hk) Summary statements of disbursements should show, by separate bureaus 
or offices, the titles and symbol numbers of a and funds available 
to the particular bureau or office, and such titles and symbols may be printed 
thereon at the time of ordering a supply of the forms. In printing the symbols 
on the forms the digit indicating the fiscal year may be omitted, as the columnar 
arrangement provides for showing such detail. 

2. The following procedure is prescribed for scheduling and summarizing 
collection, disbursement, and adjustment transactions where the regular and 
special-deposit accounts are consolidated in accordance with General Regula- 
tions No. 71, dated March 18, 1929, applicable to all offices in Washington and 
in the field, with the exceptions stated in paragraph 1: 

(a) The procedure prescribed in paragraphs 1 to 5, inclusive, Supplement 
No. 1, General Regulations No. 40, dated September 20, 1927, 8 Comp. Gen. 682, 
for receiving, scheduling, and summarizing moneys received on regular and spe- 
cial deposit accounts will be followed, — that separate schedules and sum- 
maries for each account (Standard Forms Nos. 1044 and 1045) will not be re- 
quired but may be used if the work is facilitated thereby. 

(6) Disbursement vouchers chargeable to appropriations and funds and to 
special deposits, and refunds of special deposits, will be scheduled and sum- 
marized on Standard Forms Nos. 1064 and 1065, respectively. The procedure 
described in paragraph 7, Supplement No. 1, General Regulations No. 40, 
8 Comp. Gen. 682, is modified accordingly. 

(c) Transfers from special deposits will be listed on Standard Form No. 1046. 
Each schedule, when administratively approved, will be treated as an adjustment 
voucher and forwarded to the disbursing officer (see paragraph 5, Supplement 
ah 1, General Regulations No. 21, dated March 12, 1928, 7 Comp. Gen. 846, 
847). 


(d) Summary statements of adjustment debits and credits will be prepared 
by the disbursing officer on Standard Form No. 1065. Separate sets of sum- 
maries will be used for debits and for credits and copies thereof will accompany 
the schedules returned to the bureaus or offices. hese summaries will be ap- 
proved and returned to the disbursing officer (see paragraph 1-g hereof). 

(e) The schedules and summary statements of adjustment vouchers will be 
distinguished from those for disbursement vouchers by striking out the word 
“‘disbursements’’ appearing thereon and inserting in lieu thereof the word 
“‘adjustments.”’ 

3. Standard Forms Nos. 1024 and 1025 will continue to be used by disbursing 
officers for scheduling disbursement vouchers received by them for payment 
without the schedules herein prescribed, as contemplated by the exceptions 
stated in paragraph 1. 

4. Upon receipt of these regulations the departments and independent estab- 
lishments concerned are — to make requisition AT ONCE upon the 
Public Printer for a supply of the standard forms estimated to be required for the 
period ending June 30, 1930. It is understood and agreed by said departments 
and establishments that they thereby consent to the plan of combining all the 
requisitions submitted and printing one edition, to be delivered to the respective 
departments and establishments, or placed in stock at the Government Printing 

ce subject to their order, or partly placed in stock and partly delivered, as the 
case may be; and that they authorize the Public Printer to prorate the cost of 
printing and render bill inst each department and establishment for its 
proportionate share on the is of the number of blanks ordered by it. This 
ae will be followed at the beginning of each fiscal year or oftener as may 

required by the Public Printer. he Public Printer will deliver the blanks as 
needed upon supply requisitions therefor, and will keep an accurate account 
with each department and independent establishment, showing the quantities 
ordered by and delivered to each and the balance due. 

5. The bureau schedule and summary forms heretofore approved may continue 
to be used until present supply is exhausted, provided the certificates appearing 
on the standard forms are shown thereon and the forms accomplished as herein 
prescribed. 

J. R. McCart, 
Comptroller General of the United States. 
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INDEX DIGEST 


ABSENCES: 
See Leaves of absence; Pay. 


ACCIDENTS: 
Deaths— 

Damages—claim of husband for death of 
wife resulting from injuries received 
when struck by car of Alaska Railroad 
is not payable from appropriation for 
maintenance and operation of railroad, 
no specific statutory provision having 
been made for payment of such claims _ 

Gratuities—six months’ pay not payable 
under act June 4, 1920, 41 Stat. 824, to 
widow, child, or other dependent rela- 
tive of Navy enlisted man who was 
struck by automobile and killed while 
absent from duty without authority... 

ACCOUNTS: 
See Disbursing officers and agents; Indian 
affairs; Miscellaneous receipts; Set-off. 
District of Columbia— 

Procedure to be followed where part of an 
appropriation made from general fund 
of Treasury is to be charged to District 
of Columbia revenues 

Procedure to be followed where subse- 
quent legislative enactment provides 
that of an appropriation already made 
from general fund of ‘Treasury a part 
thereof shall be borne by the District of 
Columbia 

Taxes, collector of, without authority to 
deposit taxes and other revenues of Dis- 
trict received by him elsewhere than 
with Treasurer of the United States; 
past practice of depositing checks remit- 
ted in payment of taxes in local banks 
to be discontinued 

Transfer to credit of appropriation under 
Federal agency, of amount appropri- 
ated in District of Columbia appropria- 
tion act, in accordance with specific 
directions therein; how accomplished -- 

Indian affairs—individual Indian money 
checks in small amounts drawn on local 
depositories and remaining outstanding 
and unpaid for several years; disposi- 


Justice Department—naturalization fees— 
retention of one-half of fees collected un- 
authorized where court clerks paid on 
salary basis; practice to be discontinued - 

Refunds—moneys collected from contract- 
ors for supplies purchased which were not 
in accordance with contract should be de- 
posited into Treasury to credit of appro 
priation erroneously charged therewith... 


Page | ACCOUNTS—Continued. 


St. Elizabeths Hospital patients—private 
funds of insane patient who left hospital 
and entered National Home for Disabled 
Volunteer Soldiers and then was formally 
discharged from hospital may not be trans- 
ferred to the home solely on witnessed 
mark of patient; proper disposition of 
funds explained 

Set-off—war-risk insurance—unlawful pay- 
ments under World War adjusted com- 
pensation act resulting from error in War 
Department, and not from error in judg- 
ment or change in construction of statute 
by Secretary of War, how recoverable__. 


Special deposit—map refunds—amounts due 
purchasers of Geological Survey maps re- 
maining in special deposit account of de- 
partment disbursing officer for several 
years; disposition of 


Special funds—§t. Elizabeths Hospital pa- 
tients—private funds of insane patient 
who left hospital and entered National 
Home for Disabled Volunteer Soldiers 
and then was formally discharged from 
hospital may not be transferred to the 
home solely on witnessed mark of patient; 
proper disposition of funds explained - - -- 

Surplus fund act--War Department—un- 
expended balances of split fiscal year ap- 
propriations are for carrying to surplus 
fund two fiscal years after close of fiscal 
year for which split year appropriation 


Transfers—when pay account is transferred 
to a disbursing officer who is in possession 
of facts necessary to enable him to make 
proper adjustments in account and to pay 
correct balance, he is responsible for any 
overpayment resulting from failure to 
make adjust ments. 

Trust funds— 

Indian moneys, proceeds of labor—inter- 
est not authorized under act February 
12, 1929, 45 Stat. 1164, on amounts car- 
ried under said fund 

Map refunds—amounts due purchasers of 
Geological Survey maps remaining in 
special deposit account of department 
disbursing officer for several years; dis- 
position of. 


ADJUSTED COMPENSATION: 
See Veterans’ Bureau. 


ADMINISTRATORS: 
See Decedents, estates of. 
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ADOPTION: Page | ADVERTISING—Continued. 
Brothers and sisters— Bids—Continued. 


Decedents, estates of— 

Money due from United States to es- 
tate of deceased Navy enlisted man 
may not be paid to his brothers and 
a sister by adoption or to an adminis- 
trator acting solely on their behalf__- 

Rights of inheritance do not arise merely 
from performance of contract of adop- 
tion and one who claims an act of 
adoption has been accomplished must 
show there has been compliance with 
every essential requirement 


Guarantees— Continued. 
be conditioned on entering into con- 
tract and giving of good and sufficient 
sureties for performance in event bid 


Nothing in merchant marine act of 1928 
for ocean carriage of mail inconsistent 
with requirement in section 3945, 
R. 8., that every proposal be accom- 
panied with guarantee to enter into 
obligation with good and sufficient 
sureties for performance in event bid 


ADVANCE PAYMENTS: 
See Payments. 


ADVERTISING: 
Bidders—qualifications, requirements as to, 


Options—where price quoted by lowest 
bidder was based on alleged option 
given it by manufacturer, and differ- 


in connection with erection of public 


Acceptance of other than lowest— 
Incinerator—withdrawal of lowest bid 
after bids opened, on account of al- 
leged mistake, is unauthorized; pro- 
cedure if bidder refuses to make de- 


Painting—unauthorized on basis of 
higher bidder’s proposal to do work 
in less time, where advertisement for 
proposals did not state that element of 
time would be considered in accept- 


Pipe, cast-iron—where time limit not 
stated in advertisement for bids 
within which delivery required or 
that time required for delivery would 
be considered in awarding contract, 
rejection of lowest bid because time 
in which delivery was proposed was 
greater than time specified in higher 


Alternative—where two projects adver- 
tised separately and proposals re- 
quested separately, a bidder who is 
high on one proposal may not have 
same accepted by virtue of alternative 
proposal contained in second bid to re- 
duce same sufficiently to make him low 
bidder under both advertisements in 
event he is awarded all the work 

Evaluation—amount to be fixed as 
liquidated damages for delay in com- 
pleting public work should be as nearly 
as can be estimated the amount of the 
Government’s loss or damage resulting 
therefrom, and such amount when 
fixed may be considered in evaluating 
bids specifying different times for per- 


ence in prices in bids submitted was 
not sufficient to put contracting officer 
on notice of possible mistake, there is no 
authority, after award made, for relief 
of contractor for loss sustained by rea- 
son of expiration of option, there being 
no undue delay by Government in 


Rejection—where no time limit stated in 
advertisement for bids within which 
delivery required, or that time required 
for delivery would be considered in 
awarding contract, rejection of lowest 
bid because time in which delivery was 
proposed was greater than time speci- 
fied in higher bid, unauthorized 

Withdrawals— 

Lowest bid may not be withdrawn 
after bids opened, on account of al- 
leged mistake; procedure if bidder 
refuses to make delivery 

Submission of bids for advertised needs 
of Government is not for such neglect- 
ful treatment by bidders as to give 
frequent cause for attempted with- 
drawals on ground of alleged error. 
Government purchasing officers are 
not guardians for those indulging in 
poor business methods 


Proposals— 


Damages, liquidated—amount to be fixed 
as liquidated damages for delay in com- 
pleting public work should be as nearly 
as can be estimated the amount of the 
Government's loss or damage resulting 
therefrom, and such amount when fixed 
may be considered in evaluating bids 
specifying different times for perform- 


Specifications—bidders to be notified of 
basis on which bids on public work will 
be evaluated if consideration is to be 
given to factors other than amounts of 
bids in making award 


which would require bidders to ac- AFFIDAVITS: 

company proposals with bonds con- _ See Hvidence. 

ditioned on perfofmancée of contract AGENTS: 

in event bid accepted. Bonds should See Ailorneys; Disbursing officers and agente. 
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AGRICULTURE, DEPARTMENT OF: 
Experiment stations—Federal aid to 
States—right of a State to share in appro- 
priations is conditional upon certificate 

of Secretary of Agriculture made on or be- 
fore July 1 of each year that ‘‘it is comply- 

ing with the provisions of this act’’; 
failure of State to comply may not be 


Courts, clerks of—naturalization fees—re- 
tention of one-half of fees collected un- 
authorized where clerks paid on salary 
basis; practice to be discontinued 

ALASKA BAILROAD: 

Damages—claim of husband for death of 
wife resulting from injuries received when 
struck by car of railroad is not payable 
from appropriation for maintenance and 
operation of the railroad, no specific 
statutory provision having been made for 
payment of such claims 

Employees—are employees of United 
States, and not entitled to reimbursement 
from appropriation ‘Alaska Railroad 
Fund” for personal property destroyed 
by fire resulting from wreck on railroad, 
in absence of specific provision in appro- 
priation act or other law therefor 

ALIENS: 

Exglusion—passage money and fines— 
refunds unauthorized under section 9, 
immigration act of 1917, 39 Stat. 880, 
notwithstanding alien admitted for some 
reason, even though proper for exclusion 


Visas, nonquota immigration—refunds au- 
thorized on showing of payment of fees 
because of erroneous demand by immi- 


* ALLOWANCES: 


See Compensation; Pay; Quarters; Subsist- 
ence allowance; Travel allowance. 
APPOINTMENTS: 
Effective date— 

Payment unauthorized for services ren- 
dered prior to date of appointment... 

Where officer appointed for statutory 
term, the term commences with date 
stated in commission; if no date stated, 
term commences with date of commis- 
sion; date of acceptance of appointment 
does not affect term 

New— 

Agriculture, Department of—no authority 
for, where made for sole purpose of de- 
tailing employee to Personnel Classi- 
fication Board 

Customs Service—act May 29, 1928, 45 
Stat. 955; requirement as to. 

Federal Trade Commission—where made 
during current fiscal year to positions 
existing and vacant June 30, 1928, or to 
positions for which appropriations were 
included in estimates for current fisca 
year, deficiency resulting therefrom 


APPOINTMENTS—Continued. 
New—Continued. 
in amount necessary for salaries may be 
included in amount to be reported for 


pensation made effective on same day 
as new appointment is unauthorized... 
Salary—act May 28, 1928, 45 Stat. 776, 
authorizing automatic advancement of 
all positions in grade CAF-11 to grade 
CAF-12, as of July 1, 1928, and saving 
clause against loss of salary, did not 
operate on entirely new position to 
which employee assigned as of July 1, 
1928; salary rate for new position, how 


State Department—application of Welch 
Act to salary rate payable to Under- 
secretary of State under new appoint- 
ment after July 1, 1928. 

Veterans’ Bureau—when new position 
created by administrative office and 
finally allocated as provided by law, 
administrative office may transier 
thereto an employee from lower or 
higher grade without reduction in 
salary, provided there be a salary rate 
in grade to which transferred equal to 
or greater than that received at time of 


War Department—when new position 
created by administrative office and 
finally allocated as provided by law, 
administrative office may transfer there- 
to an employee from higher grade and 
pay maximum salary rate in lower grade 
equal to or greater than that being re- 
ceived in higher grade at time of 


Action of Personnel Classification Board 
purporting to reallocate position solely 
on basis of new job sheet redescribing 
identical duties on basis of which 
position originally allocated prior to 


Application of act to salary rate payable 
to Undersecretary of State under new 
appointment after July 1, 1928 


APPROPRIATIONS: 
Agriculture, Department of— 

Entomology, Bureau of—appropriation 
available for traveling expenses is ap- 
plicable to reimbursement of employee 
injured coincident with termination of 
official duty in travel status for expenses 
incurred in returning to headquarters; 


Experiment stations—right of a State to 
share in appropriations is conditional 
upon certificate of Secretary of Agricul- 
ture made on or before July 1 of each 
year that “it is complying with the 
provisic.s of this acl’’; failure of State 
to comply may not be waived 
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APPROPRIATIONS—Continued. 
Alaska Railroad— 

Appropriation for maintenance and op- 
eration is inapplicable, in absence of 
specific provision therein, to reimburse- 
ment of employees of railroad for person- 
al property destroyed by fire resulting 
from wreck on railroad, such employees 
being also employees of the United 


eration is inapplicable to payment of 
claim of husband for death of wife re- 
sulting from injuries received when 
struck by car of railroad, no specific 
statutory provision having been made 


Compensation—net amount of increases 
in compensation resulting from admin- 
istrative adjustments of positions or 
employees in field service made in- 
dependent of requirements or authoriza- 
tions of Welch Act may not be included 
in amount to be submitted to Congress 
for deficiency appropriation. 

Federal Trade Commission— 

Increases in salaries of employees in 
commission’s branch offices outside 
Washington, D. C., due to sdjust- 
ments under section 3, act May 28, 
1928, may be included in amount to 
be reported as deficiency for sub- 
mission to Congress--.............-- 

Pay rolls for July, 1928, should show 
both automatic increase in salary 
authorized by Welch Act as of July 1, 
1928, and the effective date in July of 


Where new appointments are made 
during current fiscal year to positions 
existing and vacant June 30, 1928, or 
to positions for which appropriations 
were included in estimates for current 
fiscal year, deficiency resulting there- 
from in amount necessary for salaries 
may be included in amount to be 
reported for submission to Congress. 

District of Columbia— 

Accounting procedure where part of an 
appropriation made from general fund 
of Treasury is to be charged to District 
of Columbia revenues. ................ 

Accounting procedure where subsequent 
legislative enactment provides that of 
an appropriation already made from 
general fund of Treasury a part thereof 
shall be borne by the District of Colum- 
OR ks eed tee. 

“ Contingert and miscellaneous expenses, 
D. C., 1928’*—applicable to expenses 
incurred by Metropolitan police inspeo- 
tor traveling to other cities to study 
traffic conditions and regulations for 
control of taxicabs and taxicab drivers. 

Metropolitan police—‘‘ Miscellaneous and 
contingent expenses ””—inapplicable to 


Page | APPROPRIATIONS—Continued. 


District of Columbia—Continued. 
traveling expenses unless clearly shown 
that travel was necessary to accomplish- 
ment of some object or purpose specifi- 


Page 


cally provided for in appropriation... 355, 641 


Transfer to credit of appropriation under 
Federal agency, of amount appropriated 
in District of Columbia appropriation 
act, in accordance with specific direo- 
tions therein; how accomplished. 

Federal Radio Commission—when charge- 
able with traveling expenses of employees 
of Radio Division, Commerce Depart- 
ment, summoned as witnesses at hear- 
ings before commission................-. 

Federal Trade Commission— 

Deficiencies— 

Increase in salaries of employees in 
commission’s branch offices outside 
Washington, D. C., due to adjust- 
ments under section 3, act May 28, 
1928, may be included in amount to 
be reported as deficiency for submis- 


Pay rolls for July, 1928, should show 
both. automatic increase in salary 
authorized by Welch Act as of July 
1, 1928, and the effective date in July 
of any reallocations of positions. 


Where new appointments are made | 


during current fiscal year to positions 
existing and vacant June 30, 1928, or 
to positions for which appropriations 
were included in the estimates for 
current fiscal year, deficiency result- 
ing therefrom in amount necessary 
for salaries may be included in 
amount to be reported for submis- 
Glen te Oemgitl.....ccncesseusiwetdds 
Fiscal year— 

Availability beyond—Treasury Depart- 
ment—appropriation for clearing site 
acquired for public building, although 
no building contemplated at the time, 
is not ‘“‘public building” appropriation 
and not available beyond fiscal year in 


Split—War Department—unexpended 
balances of split-year appropriations 
are for carrying to surplus fund two 
fiscal years after close of fiscal year for 
which split-year appropriation made__ 

General—rewards for furnishing informa- 
tion not essential but helpful in aecom- 
plishment of authorized work are not 
payable from general appropriation un- 
less specifically provided for therein or in 
other statute. Authorized in particular 

a eS eee 

Interior Department— 

Indian A ffairs— 

Appropriation available for purchase of 
passenger-carrying vehicles is appli- 
cable to installation of heaters in Gov- 
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APPROPRIATIONS—Continued. 
Interior Department—Continued. 
Indian A ffairs—Continued. 

“Indian school support, 1928”-—inap- 
plicable to traveling expenses incident 
to physical examination with view of 
possible retirement, incurred by em- 
ployee at direction of head of office 
in which employed, but without 
direction of Commissioner of Pen- 


“Industrial assistance and advance- 
ment”—available in particular in- 
stance for payment of rewards for 
information as to forest fires on reser- 
vations thought to be of incendiary 


Rewards for furnishing information 
not essential but helpful in accom- 
plishment of authorized work are not 
payable unless specifically provided 
for in appropriation or other statute. 
Authorized in particular instance___- 

“Salaries and expenses, employees’ re- 
tirement act, Bureau of Pensions, 
1928”"—inapplicable to traveling ex- 
penses incident to physical examina- 
tion with view of possible retirement, 
incurred by employee at direction of 
head of office in which employed, but 
without direction of Commissioner 
of Pensions 

Justice Department— 

“ Miscellaneous expenses, Supreme Court 
of the United States”—applicable to 
Government’s share of compensation 
of special master and expenses of pro- 
ceedings, if and when directed by Chief 
Justice, where subject matter of suit 
pending in Supreme Court is referred 
to special master. ...........-.----..-- 

“ Miscellaneous expenses, United States 
courts ”’—applicable to payment of in- 
surance on certain records and books of 
account ordered by subpoena duces 
tecum to be produced in court 

Labor Department—Children’s Bureau— 
“ General expenses, Children’s Bureau”’— 
applicable to expenses of State officers 
traveling to Washington, and returning 
home, incident to attending conference 
called by bureau, and such officers need 
not be appointed special agents under the 
Government at nominal salary 

Navy Department—‘‘Recreation of en- 
listed men, Navy, 1928”—inapplicable to 
advance payments for subscriptions to 
newspapers and periodicals. 

Post Office Department—“‘ Labor-saving de- 
vices’’—not available for installation of 
elevator in Washington City post office, 
such installation being a public improve- 
ment within section 3733, R. 8......-...- 


Page | APPROPRIATIONS—Continued. 


Public buildings— 

Installation of elevator in Washington 
City post office being a public improve- 
ment within section 3733, R. S., is not 
chargeable to appropriation ‘ Labor- 
saving devices” under Post Office De- 


Sites, clearing of—appropriation for clear- 
ing site acquired .or public building, 
though no building contemplated at 
the time, is not “public building’’ ap- 
propriation and not avaiable beyond 
fiscal year in which made_......._..._. 


Refunds—moneys col'ected from contrac- 
tors for supplies purchased which were 
not in accordance with contract to be de- 
posited to credit of appropriation erro- 
neously charged therewith 

Rewards for furnishing information not es- 
sential but helpful in accomplishment of 
authorized work are not payable unless 
specifically provided for in appropriation 
or other statute. Authorized in particu- 


Split year— War Department—unexpended 
balances of split-fiscal-year appropriations 
are for carrying to surplus fund two fiscal 
years after close of fiscal year for which 
split-year appropriations made. -..____.- 


State Department—news service—appro- 
priation specifically providing for pay- 
ment in advance for subscriptions to news- 
papers is available for subscriptions to 
news service furnishing advance informa- 
tion of items ordinarily found in newspa- 


Surplus fund act—War Department—un- 
expended balances of split-fiscal-year ap- 
propriations are for carrying to surplus 
fund two fiscal years after close of fiscal 
year for which split-year appropriation 


District of Columbia— 

Accounting procedure where part of an 
appropriation made from general 
fund of Treasury is to be charged to 
District of Columbia revenues 


Accounting procedure where subse- 
quent legislative enactment provides 
that ofan appropriation already made 
from general fund of Treasury a part 
thereof shall be borne by the District 
Girne i aS aetna : 

Transfer to credit of appropriation 
under Federal agency, of amount ap- 
propriated in District of Columbia 
appropriation act, in accordance with 
specific directions therein; how accom- 
SOR cs ciravnetnenresnstensenenpee 
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APPROPRIATIONS—Continued. 
Transfers—Continued. 
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APPROPRIATIONS—Continued. 


Page Traveling expenses—Continued. Page 


Federal Farm Loan Board to Register of 
the Treasury—unauthorized to cover 
expenses of verification and destruction 
of canceled farm-loan bonds and coupons 
in register’s office; work may be accom- 
plished only by Farm Loan Board__-_- 

Traveling expenses— 

District of Columbia— 

“Contingent and miscellaneous ex- 
penses, D. C., 1928"—applicable to 
expenses incurred by Metropolitan 
police inspector traveling to other 
cities to study traffic conditions and 
regulations for control of taxicabs and 


Metropolitan police—‘‘ Miscellaneous 
and contingent expenses’’—not avail- 
able for traveling expenses unless 
clearly shown that travel was neces- 
sary to accomplishment of some ob- 
ject or purpose specifically provided 


for in appropriation. .............. 355, 641 


Entomology, Bureau of—applicable to 
reimbursement of employee injured co- 
incident with termination of official 
duty in travel status for expenses in- 
curred in returning to headquarters; 
basis of payment 

Federal Radio Commission—when 
chargeable with traveling expenses of 
employees of Radio Division, Com- 
merce Department, summoned as wit- 
nesses at hearings before commission - - 

Labor Department—Children’s Bureau— 
general-expense appropriation is appli- 
cable to expenses of State officers travel- 
ing to Washington, and returning home 
incident to attending conference called 
by bureau and such officers need not be 
appointed special agents under the 


“Collecting the revenue from cus- 
toms, 1928”—inapplicable to pay- 
ment for damages to private auto- 
mobile sustained in collision with 
an automobile which had been com- 
mandeered by a prohibition officer 
and was being used to pursue an- 
other car suspected of violation of 


“Refund of excessive duties (cus- 
toms)”""—applicable to refund of 


ury to cover expenses of verification 
and destruction of canceled farm loan 
bonds and coupons in register’s office; 
work may be accomplished only by 
Farm Loan Board................... 
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Treasury Department—Continued. 

Fiscal year, availability beyond—appro- 
priation for clearing site acquired for 
public building, though no building 
contemplated at the time, is not 
“public building” appropriation and 
not available beyond fiscal year in 
which made 

Internal revenue—‘“ Collecting the in- 
ternal revenue’’—chargeable with cost 
of acknowledgment of tax lien or its 
discharge taken before officers au- 
thorized by law of States in which 
taken to take same, where no quali- 
fled United States official available 
therefor 


Veterans’ Bureau— 


Nurse or attendant allowance—under 
act May 24, 1928, 45 Stat. 735, author- 
izing retirement of emergency officers, 
nurse, or attendant allowance is pay- 
able, in addition to retired pay and 
allowances, under section 202 (5), act 
June 7, 1924, 43 Stat.619................ 

Refunds—moneys collected from con- 
tractors for supplies purchased which 
were not in accordance with contract 
to be deposited to credit of appropria- 
tion erroneously charged therewith .__- 


War Department— 


Fiscal year, split—unexpended balances 
of split-fiscal-year appropriations are 
for carrying to surplus fund two fiscal 
years after close of fiscal year for which 
split-year appropriation made 


Flood control—applicable to necessary 
cost of abstracts of title required before 
institution of condemnation proceed- 
ings as to particular tracts under flood 
control act of 1928, as distinguished from 
cost of abstracts of title procured after 
institution of proceedings, which is 


APPROVALS: 
Administrative— 


Courts-martial—fact that finding of board 
of officers as to soldier’s indebtedness 
to company fund was not approved un- 
til few days after sentence imposed 
does not affect question whether in- 
debtedness may be entered as author- 
ized stoppage on pay roll and deducted 
at time of adjustment of soldier’s 


Per diem, second—act May 29, 1928, 45 
Stat. 098, has effect of repealing require- 
ment in act May 28, 1806, 29 Stat. 185, 
that second per diems claimed by 
United States commissioners should be 
specially approved and allowed by 
court. Requirements as to evidence 
necessary to support such claims....... 





INDEX DIGEST 


APPROVALS—Continued. 
Administrative—Continued. 

Subpcenas—although United States com- 
missioner without authority to issue 
subpoena to person residing outside his 
district, a witness who responds thereto 
is entitled to fee as witness and to mile- 
age from his home to commissioner’s 
office, and return, where court, being 
advised of all facts, enters order ap- 
proving subpoena 


ARMORY DRILL PAY: 
See Pay, drill. 
ARMY: 
See Pay; Reserve Officers’ Training Corps; 
Travel allowance; Traveling expenses. 
ASSETS: 
See Decedents, estates of. 


ATTORNEYS: 
Fees—Veterans’ Bureau insurance—pay- 
able, in cases of final judgments of courts, 
in amount allowed by the court 


Powers of—effect of revocation by con- 
tractor of power given to agent to collect 

_ checks due from Government for work to 
be performed under existing contract, 
where power one of agency only, subject 
to revocation at pleasure of principal, and 
it appears agent has no interest in con- 
tract or proceeds thereof 

AUTHORITY: 

See Departments and establishments, heads. 
AUTOMOBILES: 

See Traveling expenses; Vehicles. 
AVIATION DUTY: 

See Pay. 
BAILMENTS: 

For hire—damages—where charter agree- 
ment for vessel leased stipulated for its 
return in same condition as received, ordi- 
nary wear and tear excepted, and vessel 
was damaged in grounding due to over- 
loading and improper handling by agents 
or subcontractors of Government, United 
States is liable for reasonable and neces- 
sary costs of repairs and incidental ex- 
penses in connection therewith 

BANKRUPTCY: 

Sureties—rights of surety on performance 
bond which completed work of default- 
ing bankrupt contractor, as affected by 
rights of estate of contractor, as to moneys 
due under contract 

BANKS: 

Depositaries—District of Columbia—no 
authority for collector of taxes to deposit 
taxes and other revenues of District re- 
ceived by him elsewhere than with 
Treasurer of United States; past practice 
to be discontinued of depositing checks 
remitted in payment of taxes in local 


Page | BANKS—Continued. 


Loans to veterans—under section 502 (h), 
act May 19, 1924, 43 Stat. 128, ‘‘no pay- 
ment upon any note” is authorized to 
bank where officer or employee thereof, 
even for own personal benefit, collects 
from veteran more interest than specified 
in statute. Prohibition of statute not 
removed by bank’s offer to credit veteran 
with excess collection 

BIDDERS: 
See Advertising. 


BIDS: 
See Advertising. 
BILLS OF LADING: 
See Transportation. 
BINDING: 
See Printing and binding. 


BLANK BOOKS: , 
See Printing and binding. 


BOARDS AND COMMISSIONS: 

Arbitration of contract disputes—act Feb- 
ruary 15, 1928, 45 Stat. 104, providing for 
acquisition of leases, sites, and rights of 
way ‘‘under terms customary in the oil 
and gas industry,”’ does not authorize 
stipulation in contracts for submission of 
disputes to board of arbitration, but such 
disputes are to be determined in accord- 
ance with statutes for settlement of dis- 
putes with United States 

Federal Farm Loan Board—farm loan 
bonds—verification and destruction of 
canceled bonds and coupons in office 
of Register of the Treasury authorized 
only by Farm Loan Board 

Navy Wage Board—not such board, com- 
mission, or council as is prohibited by 
act March 4, 1909, 35 Stat. 1027 

BOATS: 

See Vessels. 

BONDS: 

Government—farm loan—verification and 
destruction of canceled bonds and cou- 
pons in office of Register of the Treasury 
authorized only by Farm Loan Board-. 

Performance— 

Contracts—no basis for administrative 
practice which would require bidders 
to accompany proposals with bonds 
conditioned on performance of contract 
in event bid accepted; should be con- 
ditioned on entering into contract and 
giving of good and sufficient sureties 
tor performance in event bid accepted... 

Sureties— 

Retained percentages, when payment 
authorized to defaulting contractor.. 
Rights of surety which completed work 
of defaulting bankrupt contractor, 
as affected by rights of estate of con- 
tractor, as to moneys due under con- 
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BONDS—Continued. 
Performance—Continued. 
Sureties—Continued. 
Rights, under principle of subrogation, 
of surety which completed work of 


a occ ewer eeecnee 






Good business practice requires that 
in connection with contracts of 
magnitude there be corporate sureties 
or deposit of Liberty bonds in lieu 

Mail—nothing in merchant marine 
act of 1928 for ocean carriage of mail 
inconsistent with requirement in 
section 3045, R. 8., that every pro- 
posal be accompanied with guar- 
anty to enter into obligation with 
good and sufffeient sureties for per- 
formance in event bid accepted... 

No basis for administrative practice 
which would require bidders to ac- 
company proposals with bond con- 
ditioned on performance of contract 
in event bid accepted. Bonds should 
be conditioned on entering into con- 
tract and giving of good and suffi- 
cient sureties for performance in 


Subrogation— 

Retained percentages due defaulting 
contractor are subject to equitable 
lien thereon of surety on performance 
bond on account of its liability for 
payments te laborers and material- 

Rights of surety on defaulting con- 
tractor’s bond which paid claims its 


Rights of surety on performance bond 
which completed work of defaulting 
bankrupt contractor, as affected by 
rights of estate of contractor, as to 


Rights of surety which completed 
work of defaulting contractor........ 
BONUS: 
See Gratuities. 


BOOKS PERIODICALS, AND NEWS- 

PAPERS: 

Books— 

Blank—procurement from Public Printer 
mandatory in absence of showing that 
Government Printing Office is unable 
to meet needs of Government......._. 

Coupon—purchase of, on behalf of Gov- 
ernment, for use in procurement of 
gasoline and oil for automobile operated 
under Government control is unauthor- 
ized; evidence necessary to secure reim- 
bursement of value of book where 


Newspaper subscriptions—payment in ad- 
vanee unauthorized from appropriation 
Navy, 


“Recreation for enlisted men, 
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BOOKS, PERIODICALS AND NEWS- 
PAPERS— Continued. 

News service—State Department—appro- 
priation specifically providing for pay- 
ment in advance for subscriptions to 
newspapers is available for subscription 
to news service furnishing advance in- 
formation of items ordinarily found in 


BURIAL EXPENSES: 
Marine Corps Reserve (fleet)—inactive or 
retired transferred members—payment 
under act January 19, 1929, 45 Stat. 1090, 
when authorized in case of members 
dying in Government hospitals other 
than naval eA 
Naval Reserve (fleet)—inactive or retired 
transferred members—payment under 
act January 19, 1929, 45 Stat. 1000, when 
authorized in case of members dying in 
Government hospitals other than naval_. 
Navy—tetired enlisted men and officers— 
payment under act January 19, 1929, 
45 Stat. 1000, when authorized in cases 
of death occurring in Government hos- 
pitals other than naval-__................ 
Retired emergency officers—how and 
when payable under World War vet- 
Veterans’ Bureau beneficiaries— 
National Home for Disabled Volunteer 
Soldiers— 

Extent to which payment authorized 
in case of veterans entitled to burial 
only as beneficiaries of bureau, who 
are receiving bureau treatmept in 
the national home... __.........._.. 

Where veterans entitled to burial as 
beneficiaries of both bureau and 
national home, amounts to be paid 
because of membership in home are 
not required to be deducted from 
amount otherwise authorized under 
World War veterans’ act, as 

Under act May 29, 1928, 45 Stat. 966, 
amending section 201, World War 
v.terans’ act, no claim will be enter- 
tained on basis of miximum amount 
of $107 where a claim on account of 
same veteran was settled prior to May 
20, 1928, under earlier statute for maxi- 
mum amount of $100 

Veterans of any war— 

Under act May 29, 1928, 45 Stat. 966, 
amending section 201, World War 
veterans’ act, no claim will be enter- 
tained on basis of maximum amount 
of $107 where a claim on account of 
same veteran was settled prior to May 
29, 1928, under earlier statute for maxi- 
mum amount of $100 ; 

Under section 201, World War veterans® 

act, as amended, term may include vet- 
erans actually participating in military 
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BURIAL EXPENSES— Continued. 
Veterans of any war—Continued. 

occupations, expeditions, ete., in which 
armed forces of United States have been 
called to duty occurring after termina- 
tion of World War 

When payable in case of man without 
service in any war but who died while 
receiving hospital treatment by virtue 
of accrued right under section 13, act 
August 9, 1921, 42 Stat. 152 


When payable in case of veteran honora- 
bly discharged from one period of war 
service and dishonorably discharged 
from another period 


World War veteran murdered by wife— 
widow not precluded thereby from being 
reimbursed such part of burial expenses 
as otherwise authorized under section 
201 (1), World War veterans’ act, as 
amended, and regulations issued pur- 


See Printing and binding. 


CARRIERS: 
See Transportation; Vessels. 
CERTIFICATES: 

Agriculture, Department of—experiment 
stations—right of a State to share in ap- 
propriations is conditional upon certifi- 
cate of Secretary of Agriculture made on 
or before July 1 of each year that “‘it is 
complying with the provisions of this 
act”’; failure of State to comply may not 


Consular—seamen, desertion of—copy of 
log of vessel certified by United States 
shipping commissioner stating that sea- 
man deserted vessel in foreign port, un- 
supported by evidence that desertion was 
reported to American consular officer 
within 48 hours and a certificate of deser- 
tion by such officer in accordance with 
regulations, is not sufficient to establish 
desertion or that company has been re- 
lieved of liability to return seaman to 
United States 


Probable cause— 

Judgments— 

Against collectors of internal revenue 
for refund of taxes erroneously col- 
lected; when payable 

Costs recovered in judgments against 
collectors of internal revenue, for 
which certificates of probable cause 
have been issued; when payable... 

CHECKS: 
Assignments— 

Attempted assignment of checks to be 
issued by Treasurer of United States 
pursuant to claim allowed by General 
Accounting Office, such assignment 
having been executed before issuance 
of checks or allowance of claim; validity 


Of... -ecccceceveceee eceeccccecccceeconce 


CHECKS—Continued. 
Assignments—Continued. 

Effect of revocation by contractor of 
power given to agent to collect checks 
due from Government for work to be 
performed under existing contract, 
when power one of agency only, subject 
to revocation at pleasure of principal, 
and it appears agent has no interest in 
contract or proceeds thereof 

Outstanding liabilities— 

Allotments and allowances—proceeds 
covered into “ Outstanding liabilities’’; 
restoration of amount to credit of ap- 
propriation from which originally 
drawn, when authorized 

Individual Indian money; drawn in 
small amounts on local depositories 
and remaining outstanding and unpaid 
for several years; disposition of. 

CHEMICAL WARFARE SERVICE: 
Employees—leaves of absence—laborers 
and clerk employed at Edgewood Arsenal 
and paid from appropriation ‘“‘ Chemical 

Warfare Service, Army,” are field em- 

ployees of War Department and not en- 

titled to leave under act August 29, 1916, 

39 Stat. 637... 


CHILDREN’S BUREAU: 
Conferences—appropriation for general ex- 
penses of bureau is applicable to expenses 
of State officers traveling to Washington, 
and returning home, incident to attend- 
ing conference called by bureau, and such 
officers need not be appointed special 
agents under the Government at nominal 


CIVIL SERVICE: 

See Appointments; Classification’ Retire- 

ment. 
CLAIMS: 

Act April 10, 1928, 45 Stat. 413—war-risk 
insurance—lapsed for nonpayment of 
premiums; not within class of claims to 
which act applicable 

Assignments— 

Attempted assignment of checks to be 
issued by Treasurer of United States 
pursuant to claim allowed by General 
Accounting Office, such assignment 
having been executed before issuance 
of checks or allowance of claim; validity 


Effect of revocation by contractor of 
power given to agent to collect checks 
due from Government for work to be 
performed under existing contract, 
when power one of agency only, subject 
to revocation at pleasure of principal, 
and it appears agent has no interest in 
contract or proceeds thereof 

Rights of surety on performance bond 
which completed work of defaulting 
bankrupt contractor, as affected by 
rights of estate of contractor, as to 
moneys due under contract 
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CLAIMS—Continued. 
Assignments—Continued. 
Veterans’ Bureau insurance—restrictions 
under act June 7, 1924, not repealed or 
rendered inoperative by act May 29, 






General average—Philippine government 
property transported on Army transport 
without charge and at owners’ risk; 
United States not liable for general aver- 
age contribution to cover damages to 
shipments by fire aboard vessel, and un- 
derwriter, on payment of damages under 
owners’ insurance policies, has no claim 
against United States, by way of subro- 
gation, for reimbursement of any part of 


Interest—not payable where suit brought 
against claimant was settled by accept- 
ance of compromise offer. Moneys 
withheld under section 236, R. S., as 
amended by section 305, act June 10, 
1921, do not bear interest. ............... 

Subrogation— 

Sureties— 

Retained percentages due defaulting 
contractor are subject to equitable 
lien thereon of surety on performance 
bond on account of its liability for 
payments to laborers and material 

Rights of surety on contractor’s bond 
which paid claims its principal failed 


Rights of surety on performance bond 
which completed work of defaulting 
bankrupt contractor, as affected by 
rights of estate of contractor, as to 
moneys due under contract.......... 

Rights of surety which completed work 
of defaulting bankrupt contractor___. 

Rights of surety which completed work 
of defaulting contractor__............ 

Underwriters— Philippine government 
property transported on Army trans- 
port without charge and at owners’ 
risk; United States not liable for 
general average contribution to 
cover damages to shipments by fire 
aboard vessel, and underwriter, on 
payment of damages under owners’ 
insurance policies, has no claim 
against United States, by way of 
subrogation, for reimbursement of 
any part of payments_.............. ° 


CLASSIFICATION: 


Allocations— 
New positions— 
Act May 28, 1928, 45 Stat. 776, author- 
izing automatic advancement of all 
positions in grade CAF-11 to grade 
CAF-12, as of July 1, 1928, and saving 
clause against loss of salary, did not 
operate on entirely new position to 
which employee assigned as of July 1, 
1928; salary rate for new position, how 
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CLASSIFICA TION— Continued. 


INDEX DIGEST 


Allocations—Continued. 
New positions—Continued. 

When created by administrative office 
and finally allocated by law, adminis- 
trative office may transfer thereto an 
employee from higher grade and pay 
maximum salary rate in lower grade 
if there be no salary rate in lower 
grade equal to or greater than salary 
rate being received in higher grade at 
a aac ceri 

When created by administrative office 
and finally allocated as provided by 
law, administrative office may trans- 
fer thereto an employee from lower 
or higher grade without reduction in 
salary, provided there is a salary rate 
in grade to which transferred equal 
to or greater than that received at 
PE IE 0 ee oncuiencinacadoas 


Appointments— 


New— 

Act May 28, 1928, 45 Stat. 776, author- 
izing automatic advancement of all 
positions in grade CAF-11 to grade 
CAF-12, as of July 1, 1928, and saving 
clause against loss of salary, did not 
Operate on entirely new position to 
which employee assigned as of July 1, 

1928; salary rate for new position, how 





Application of Welch Act to salary rate 
payable to Undersecretary of State 
under new appointment after July 1, 


When new position created by adminis- 
trative office and finally allocated as 
provided by law, administrative 
office may transfer thereto an em- 
ployee from higher grade and pay 
maximum salary rate in lower grade 
if there be no salary rate in lower 
grade equal to or greater than salary 
rate being received in higher grade at 
I it inine etneeninands 

When new position created by admin- 
istrative office and finally allocated 
as provided by law, administrative 
office may transfer thereto an em- 
ployee from lower or higher grade 
without reduction in salary, pro- 
vided there be a salary rate in grade 
to which transferred equal to or 
greater than received at time of 
TT tnttincanananbenesweeumees 


Appointments subsequent to July 1, 1928— 


Welch Act— 
Action of Personnel Classification 
Board purporting to reallocate posi- 
tion solely on basis of new job sheet 
redescribing identical duties on basis 

of which position originally allocated 
prior to July 1, 1928; effect of......... 
Application of act to salary rate pay- 
able to Undersecretary of State under 
new appointment effective Septem- 


INDEX DIGEST 


CLASSIFICA TION—Continued. 
Appropriation unit—Commerce Depart- 


Page | CLASSIFICATION—Continued. 
Personnel Classification Board— 


ment—application of rule to appropria- 
tion for personal services in District of 
Columbia which is available for appor- 
tionment to more than one bureau, office, 
or other appropriation unit under a 


Average provision— 

Commerce Department—application of 
rule to appropriation for personal serv- 
ices in District of Columbia which is 
available for apportionment to more 
than one bureau, office, or other appro- 
priation unit under a department 

Federal Trade Commission—application 
of rule in case of reallocation of position 
by Personnel Classification Board from 
higher to lower grade, and administra- 
tive promotion thereafter to higher 
salary rate in lower grade 

State Department—effect of provision on 
salary rate payable to Undersecretary 
of State under new appointment after 


Field service— 

Federal Trade Commission employees in 
branch offices outside Washington, 
D. C., are field employees and not sub- 
ject to classification act of 1923 

Panama Canal—in adjustment of field 
employees’ compensation under act 
December 6, 1924, 43 Stat. 712, compen- 
sation of district attorney administra- 
tively compared to that of departmen- 
tal employees in P-4 under classifica- 
tion act of 1923, and no change found 


Prohibition Bureau—within administra- 
tive discretion to determine under act 
May 28, 1928, that salary rate of field 
officer or employee should be same on 
and after July 1, 1928, as prior thereto, 
but no reduction in compensation solely 
by reason of adjustments under statute 
is authorized or required 

New positions— 

Transfers— 

When new position created by admin- 
istrative office and finally allocated 
as provided by law, administrative 
office may transfer thereto an em- 
ployee from higher grade and pay 
maximum salary rate in lower grade 
if there be no salary rate in lower 
grade equal to or greater than that 
being received in higher grade at time 


When new position created by admin 
istrative office and finally allocated as 
provided by law, administrative of- 
fice may transfer thereto an employee 
from lower or higher grade without 
reduction in salary, provided there be 
a salary rate in grade to which trans- 
ferred equal to or greater than that 
received at time of transfer 
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Jurisdiction— 

No authority to review on own motion, 
in absence of administrative request 
or recommendation or appeal by em- 
ployee, any existing allocation pre- 
viously approved by it, and action on 
own motion purporting to reallocate 
downward existing allocation of posi- 
tion is without effect to reduce salary 
rate of employee 

Questions of reallocation of positions 
upon appeal of employees concerned 
are within jurisdiction of board 

Reference to existing allocation of posi- 
tions for comparison either by admin- 
istrative office or by employee on ap- 
peal, in connection with requests 
made to board for allocation or reallo- 
cation of other positions, may not be 
considered as request for action by 
board on existing allocation to which 
comparison made, and reallocation 
downward of existing allocation on 
such basis by board is without effect 
to reduce salary rate of employee. . _- 

Where there is difference of opinion as 
to duties and responsibilities of posi- 
tion between employee on one hand, 
and administrative office and Classi- 
fication Board on other, final deter- 
mination by latter must control fixing 
salary grade of position 


Promotions— 


Federal Trade Commission—application 
of rule as to average provision in case 
of reallocation of position by Personnel 
Classification Board from higher to 
lower grade, and administrative promo- 
tion thereafter to higher salary rate in 


Interior Department—increase in com- 
pensation made effective on same day 
as new appointment is unauthorized _.. 


Reallocations— 


Between grades— 

Federal Trade Commission—applica- 
tion of rule as to average provision 
in case of reallocation of position by 
Personnel Classification Board from 
higher to lower grade 


Veterans’ Bureau— 

Administrative approval of or acqui- 
escence in action of Personnel Clas- 
sification Board in reallocating po- 
sition downward; effect on salary 


Where there is difference of opinion 
as to duties and responsibilities of 
position between employee on one 
hand, and administrative office and 
Personnel Classification Board on 
other, final determination by latter 
must control fixing salary grade of 
position........ 
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CLASSIFICA TION—Continued. 
Reallocations—Continued. 












Between grades—Continued. 

Within jurisdiction of Personne! Classi- 
fication Board upon appeal of em- 
Ployees concerned. ................-.- 

Centralization of work of same or similar 
kind into one unit for purpose of better 
administrative control; salary status of 
employees assigned to new unit not af- 
fected unless there be material change 
in duties of positions................... 

Effective date of reallocations approved 
by Personnel Classification Board dur- 
ing July, 1928, is date in July of receipt 
of notiee in administrative office. On 
and after August 1, 1928, general rule 

announced in 4 Comp. Gen. 280, 6 id. 


Personnel Classification Board without 
authority to review on own motion, 
in absence of administrative request 
or recommendation or appeal by em- 
ployee, any existing allocation pre- 
viously approved by it, and action on 
own motion purporting to reallocate 
downward existing allocation of po- 
sition is without effect to reduce 
salary rate of employee. .-........--- 

Reference to existing allocation of posi- 
tions for comparison either by admin- 
istrative office or by employee on ap- 
peal, in connection with requests 
made to Personnel Classification 
Board for allocation or reallocation of 
other po;itions, may not be consid- 
ered as request for action by board on 
existing allocation to which compari- 
son made, and reallocation downward 
of existing allocation on such basis by 
board is without effect to reduce 
salary rate of employee............-- 

Veterans’ Bureau— 

Administrative approval of or acqui- 
escence in action of Pers nnel Clas- 
sification Board in reallocating po- 
sition downward; effect on salary 
ID ce ado nimeaneoese 

Where ther : is difference of opinion as 
to duties and responsibilities of po- 
sition between employee on one 
band and administrative office and 
Personnel Classification Board on 
other, final dstermination by latter 
must control fixing salary grade of 
position... ... ibdisiivbectiwsétvone int 

Vacant positions—not required or justi- 

fied by Personne] Classification Board 

by reason of report to the board of 
appointment, transfer, or promotion to 
position already allocated by it, the 
filling of such position being exclusively 
within jurisdiction of administrative 
office and Civil Service Commission --. 


Page | CLASSIFICA TION—Continued. 
Reductions— 
Field service—Prohibition Bureau—with- 
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Reorganization—State 
tralization of work of same or similar kind 
into one unit for purpose of better admin- 
istrative control; salary status of employ- 
ees assigned to new unit not affected 
unless there be material change in dutirs 


INDEX DIGEST 


in administrative discretion to deter- 
mine under act May 28, 1928, that sal- 
ary rate of ficld officer or employee 
should be same on and after July 1, 1928, 
as prior thereto, but no reduction in 
compensation solely by reason of adjust- 
ments under statute is authorized or 


Reallocations— 


Personnel Classification Board with- 
out authority to review on own mo- 
tion, in absence of administrative 
request or recommendation or appeal 
by employee, any existing allocation 
previously approved by it, and action 
on own motion purporting to reallo- 
cate downward existing allocation of 
position is without effect to reduce 
salary rate of employee. ............. 

Reference to existing allocation of posi- 
tions for comparison either by admin- 
istrative office or by employee on 
appeal, in connection with requests 
made to Personnel Classification 
Board for allocation or reallocation of 
other positions, may not be consid- 
ered as request for action by board on 
existing allocation to which compari- 
son made, and reallocation downward 
of existing allocation on such basis by 
the board is without effect to reduce 
salary rate of employee 


Veterans’ Bureau— 


Administrative approval of or acqui- 
escence in action of Personnel Classi- 
fication Board in reallocating position 
downward; effect on salary rate to be 
96... dccisiccssdtt piéddccbetbovduc best 

Where there is difference of opinion as 
to duties and responsibilities of posi- 
tion between employee on one hand, 
and administrative office and Per- 
sonnel! Classification Board on other, 
final determination by latter must 
control fixing salary grade of posi- 
Gy ib ckissdb te cdcevecesntisecttids 


Department—cen- 


Customs Service—requirements under 


act May 29, 1928, 45 Stat. 055 


Federal Power Commission—transfer of 


positions from other departments eflec- 
tive July 1, 1928, under authority of act 


May 16, 102, 45 Stat. 579; effect of 


Welch Act on grades and salary rates, 
both where positions in other depart- 





301 


441 


441 


406 


INDEX DIGEST 


CLASSIFICA TION—Continued. 
Transfers—Continued. 


ments were and were not subject to 
classification act of 1923 prior to July 1, 
TR cece i edsdnctidiing dbbndtindooce 


Not necessarily created by transfer of 
employee from existing administra- 
tive unit to another administrative 
unit, unless there be a material change 
in dutiés of position 

When created by administrative office 
and finally allocated as provided by 
law, administrative office may trans- 
fer thereto an employee from higher 
grade and pay maximum salary rate 
in lower grade if there be no salary 
rate in lower grade equal to or greater 
than that being received in higher 
grade at time of transfer 

When created by administrative office 
and finally allocated as provided by 
law, administrative office may trans- 
fer thereto an employee from lower or 
higher grade without reduction in 
salary, provided there is a salary rate 
in grade to which transferred equal 
to or greater than that received at 
time of transfer 

Vacant positions—reallocations—not _re- 

quired or justified by Personnel Classi- 

fication Board by reason of report to the 
board of appointment, transfer, or pro- 
motion to position already allocated by 
it, the filling of such position being ex- 
clusively within jurisdiction of admin- 
istrative office and Civil Service Com- 
ERE nccanesocersenrennnst exvepqaennase 


Welch Act— 


Administrative allocations— 
Field service— 

Adjustments by administrative office 
in compensation rates, under sec- 
tion 3 of act, effective either on or 
after July 1, 1928; basis of. 

Amount for submission to Congress 
for deficiency appropriation to 
cover increases in salary rates; how 


Increases in compensation authorized 
on basis of administrative adjust- 
ments after July 1, 1928, under sec- 
tion 3 of act, may not be made retro- 
actively effective from July 1, 1928... 

Net amount of increases in compensa- 
tion resulting from administrative 
adjustments of positions or em- 
ployees in field service made inde- 
pendent of requirements or author- 
izations of Welch Act may not be 
included in amount to be sub 
mitted to Congress for deficiency 
appropriation 

Panama Canal—in adjustment of 
field employees’ compensation un- 
der act December 6, 1924, 43 Stat. 
712, compensation of district attor- 


CLASSIFICA TION—Continued. 
Welch Act—Continued. 


Administrative allocations—Continued. 
Field service—Continued. 

ney administratively compared to 

that of departmental employees in 

P-4 under classification act of 1923, 

and no change found necessary - -_ - 


Prohibition Bureau—within adminis- 
trative discretion to determine un- 
der act May 28, 1928, that salary 
rate of field officer or employee 
should be same on and after July 
1, 1928, as prior thereto, but no 
reduction in compensation solely 
by reason of adjustments under 
statute is authorized or required _. 

Veterans’ Bureau—readjustment in 
Salary rates after July 1, 1928, under 
authority of section 3 of act, may 
not be made retroactively effec- 
tive to July 1, 1928, but prospec- 
tively only from date of adminis- 
trative action 

Appointments subsequent to July 1, 

1928— 

Action of Personnel Classification Board 
purporting to reallocate position 
solely on basis of new job sheet re- 
describing identical duties on basis 
of which position originally allocated 
prior to July 1, 1928; effect of......._. 

Application of act to salary rate pay- 
able to Undersecretary of State under 
new appointment effective Septem- 


Automatic increase— 

Act authorizing automatic advance- 
ment of all positions in grade CA F-11 
to grade CAF-12, as of July 1, 1928, 
and saving clause against loss of sal- 
ary, did not operate on entirely new 
position to which employee assigned 
as of July 1, 1928; salary rate for new 
position, how fixed ‘ 

District of Columbia recorder of deeds— 
no authority under act first to reduce 
compensation of his personnel effec- 
tive July 1, 1928, and then compute 
automatic increases authorized effec- 
tive July 1, 1928, on reduced salary 
rates thus administratively fixed. 
Proper procedure to be followed _. -. 

Federal Trade Commission—pay rolls 
for July, 1928, should show both 
automatic increase in salary author- 
ized by act as of July 1, 1928, and 
effective date in July of any reallo- 


Field service— 

Federal Trade Commission-—in- 
creases in salaries due to adjust- 
ments under section 3 of act may 
be included in amount to be re- 
ported as deficiency for submission 
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CLASSIFICA TION—Continued, 
Welch Act—Continued. 


INDEX DIGEST 


CLASSIFICA TION—Continued. 
Welch Act—Continued. 


Automatic increase—Continued. 
Field service—Continued. 

Veterans’ Bureau—provision in sec- 
tion 1 of act for retaining same rela- 
tive position or positions in apply- 
ing automatic provisions of statute 
is not applicable to field service... 

State Department—application of act 
to salary rate payable to Undersecre- 
tary of State under new appoint- 

ment after July 1, 1928 

District of Columbia recorder of deeds— 
no authority under act first to reduce 
compensation of his personne! effective 
July 1, 1928, and then compute suto- 
matic increases authorized effective 
July 1, 1928, on reduced salary rates 
thus administratively fixed. Proper 
procedure to be followed 

Efficiency ratings, etc.—while act does 
not abrogate rules and regulations gov- 
erning efficiency ratings, promotions, 
and demotions, increases provided for 
under act are not regarded as promo- 


Field service—clause in section 1 of act 
saving employees from loss of salary 
and from being deprived of advance- 
ment authorized by law and for which 
funds are available is applicable to 


Pay rolls for July, 1928, should show 
both automatic increase in salary au- 
thorized by act as of July 1, 1928, and 
effective date in July of any realloca- 
tions of positions 

Personnel Classification Board— 
Jurisdiction— 

Action of board purporting to re- 
allocate position solely on basis of 
new job sheet redescribing identi- 
cal duties on basis of which posi- 
tion originally allocated prior to 
July 1, 1928; effect of. 

Adjustments in salary rates for field 
positions authorized by section 3 
of act are to be made by adminis- 
trative office and not by Classifi- 


No authority to review on own mo- 
tion, in absence of administrative 
request or recommendation or ap- 
peal by employee, any existing al- 
location previously approved by it, 
and action on own motion purport- 
ing to reallocate downward existing 
allocation of position is without 
effect to reduce salary rate of em- 


Reference to existing allocation of 
positions for comparison either by 
administrative office or by em- 
ployee on appeal, in connection 
with requests made to board for 
allocation or reallocation of other 


Personne) Classification Board—Contd. 
Jurisdiction—Continued. 
positions, may not be considered 
as request for action by board on 
existing allocation to which com- 
parison made, and reallocation 
downward of existing allocation on 
such basis by board is without 
effect to reduce salary rate of em- 


Placements or adjustments of positions— 
net amount of increases in compensa- 
tion resulting from administrative ad- 
justments of positions or employees in 
field service made independent of re- 
quirements or authorizations of act 
may not be included in amount to be 
submitted to Congress for deficiency 
appropriation 

Reallocations— 

Action of Personnel Classification 
Board purporting to reallocate posi- 
tion solely on basis of new job sheet 
redescribing identical duties on basis 
of which position originally allocated 
prior to July 1, 1928; effect of 

Personne} Classification Board without 
authority to review on own motion, 
in absence of administrative request 
or recommendation or appeal by em- 
ployee, any existing allocation pre- 
viously approved by it, and action on 
own motion purporting to reallocate 
downward existing allocation of posi- 
tion is without effect to reduce salary 
rate of employee 

Reference to existing allocation of po- 
sitions for comparison either by ad- 
ministrative office or by employee on 
appeal, in connection with requests 
made to Personnel Classification 
Board for allocation or reallocation of 
other positions may not be considered 
&s request for action by board on ex- 
isting allocation to which comparison 
made, and reallocation downward of 
existing allocation on such basis by 
board is without effect to reduce sal- 
ary rate of employee 

Transfers— Federal Power Commission— 
transfer of positions from other depart- 
ments effective July 1, 1928, under au- 
thority of act May 16, 1928, 45 Stat. 579; 
effect of Welch Act on grades and salary 
rates, both where positions in other de- 
partments were and were not subject to 
classification act of 1923 prior to July 1, 


COMMISSIONERS, UNITED STATES: 
Fees— 


Acknowledgments, tax liens— 
Unauthorized for taking acknowledg- 
ment of tax lien or its discharge and 
where no qualified United States 
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COMMISSIONERS, UNITED 

STATES—Continued. 

Fees—Continued. 

Acknowledgments, tax liens—Contd. 
official is available to take such ac- 
knowledgment, the appropriation for 
collecting the internal revenue may 
be charged with cost of acknowledg- 
ments taken before officers authorized 
by law of States in which taken to 


Unauthorized under section 21, act 
May 28, 1896, 29 Stat. 184, for taking 
acknowledgment of discharge of tax 
liens. Claims for fees on account of 
services performed for the Govern- 
ment are required, under section 856, 
R. 8., to be settled in General Ac- 


Hearings—filing of application for release 
and notice to district attorney, before 
30 days have been served by poor con- 
vict for nonpayment of fine, do not in- 
validate proceedings under section 1042, 
R. 8., if hearing is not held nor prisoner 
released before 30 days have expired... 

Oaths, pauper— payment authorized 
where prisoner served all or part of pre- 
scribed 30 days under parole, same as 
where entire 30 days served in actual 


Witnesses—although commissioner with- 
out authority to issue subpoena to per- 
son residing outside his district, a wit- 
ness who responds thereto is entitled to 
fee as a witness and to mileage from his 
home to commissioner's office, and re- 
turn, where court, being advised of all 
facts, enters order approving subpena. 

Hearings— 

Per diems—act May 29, 1928, 45 Stat. 998, 
has effect of repealing requirement in 
act May 28, 1896, 29 Stat. 185, that 
second per diems claimed should be 
specially approved and allowed by 
court. Requirements as to evidence 
necessary to support such claims. 


COMPENSATION: 


See Appoint ments; Classification; Retirement. 


For joint-service pay act, see Pay. 
Additional— 
Mail contractors— 

Unauthorized because of change of site 
at which particular mail arrives and 
departs, where contract provided that 
such contingency would not entitle 
contractor to additional payment - - .. 

Unauthorized for increased ser vice made 
necessary by change in location of 
railway terminal post office, where 
contract provided that no additional 
compensation would be payable in 
event of such contingency 

Navy yard and naval station employees— 
increase in hours of labor of certain 
supervisory employees from seven to 
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COMPENSATION—Continued. 
Additional—Continued. 
eight per day by Secretary of Navy 


Veterans’ Bureau employee who was re- 
instated in bureau September 22, 1921, 
after termination of service June 30, 
1921, as employee of War Department, 
not entitled to increase of compensation 
for service in bureau 

Advances—navy yard and naval station 
employees—payment on last working 
day of month when last day of month 
falls on Sunday, or a holiday, or a day 
when yard or station is closed by compe- 
tent order is unauthorized 

Allowances in kind— 

Naval Establishment— 

Pursuant to act March 5, 1928, 45 Stat. 
193, there is no longer necessity for 
leases of Government property to, 
and collection of rent from, civilian 
employees of Government entitled to 
allowances in kind. In lieu thereof, 
particular quarters and other allow- 
ances for individual employees should 
be designated in administrative 


Retirement deductions must be com- 
puted on total salary rate, including 
cash paid and determined value of 
allowances furnished in kind, and 
total amount of deductions must be 
paid to Pension Bureau out of salary 
appropriation 

Total salary rate for all employees en- 
titled to allowances in kind must in- 
clude amount of cash to be paid and 
full amount of determined value of 
allowances furnished, the cash only 
to be charged to salary appropriation, 
and any item of cost connected with 
property leased to employees to be 
eharged appropriations specifically 


Appointments—effective date—payment 
unauthorized for services rendered prior 
to date of appointment 

Customs Service— 

Act May 29, 1928, 45 Stat. 955— 
New appointments; requirements as to 


Per diem rates for temporary unclassi- 
fied employees in field service holding 
any of classes of positions mentioned 
in above act; how computed 

Per hour rates for temporary unclassi- 
fied employees in field service holding 
any of classes of positions mentioned 
in above act; how computed 

Requirements as to service to entitle 
customs clerks to placement in auto- 
matic salary grades as of July 1, 1928, 
and to automatic promotions there- 
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COMPENSATION—Continued. 
Customs Service—Continued. 


Act May 29, 1928, 45 Stat. 955—Contd. Page 


Temporary day laborers in field service 
employed in emergency for periods of 
one day at a time as authorized under 
customs regulations are not within 
terms of above act; per diem rates of 


Disability— 
Employees’ Compensation Commission 
beneficiaries— 

Private act authorizing and directing 
placing of former employee’s name 
on rol] to receive disability com- 
pensation is operative only from 
date of act, in absence of another 
date specifically fixed in statute or 
implied from its nature or terms... 

Unauthorized, either for own use or for 
benefit of dependents, for any 
period during which beneficiary 


Postal Service employees—basis of com- 
pensation where extra pay for night 
work involved 

Dismissals—Postal Service employees—te- 
peated intoxication on duty not such vio- 
lation of oath of office or breach of contract 
of employment as to cause forfeiture of 
compensation due for periods prior to 


Postal Service employees— 

Authorized under act March 1, 1929, 
45 Stat. 1441, where both positions in 
Postal Service and total compensa- 
tion actually paid for any fiscal year 


Contractor or subcontractor for star- 
route service may not be employed as 
substitute or temporary rural carrier . 

May not contract to carry mail or per- 
form service on star route 

Payments as mai] messengers under act 
March 1, 1929, 45 Stat. 1441 

Postmaster may not serve as substitute 
or temporary rural carrier. .........- 

Postmaster who carried rural route 
during absence of regular carrier is not 
relieved under act March J, 1929, 45 
Stat. 1442, from refunding Govern- 
ment funds received therefor. ....... 

Relief of postmasters and acting post- 
masters under act March 1, 1929, 45 
Stat. 1442, on account of payments 


Rural carrier may serve as mai] messen- 
ger and be paid therefor not in excess 
of $300 for any one year, provided total 
compensation does not exceed $2,000 


Special-delivery messenger may con- 
tract to perform mail-messenger serv- 
ice and receive therefor in excess of $300 
in any one year provided he is lowest 


COMPENSATION—Continued. 


Double—Continued. 


Postal Service employees—Continued. Page 


bidder and his total compensation 
for all service does not exceed $2,000 


Substitute postal clerk also employed 
under Veterans’ Bureau; basis for de- 
termining whether combined salaries 


Veterans’ Bureau employee also acting as 
substitute postal clerk; basis for deter- 
mining whether combined salaries ex- 


Eight hours—navy yard and naval station 
employees—increase in hours of labor 
from seven to eight per day of certain 
supervisory employees by Secretary of 
the Navy does not entitle to additional 


Holidays. See Holidays. 
Leaves of absence— 

Accrued—in absence of specific statutory 
authority, leave earned by civilian em- 
ployee of Navy Department on duty at 
8 station outside continental limits of 
United States may not be granted sub- 
sequent to separation from service, nor 
may he be paid for leave accrued but 


Retroactive—navy yard employees—rate 
payable where leave with pay surren-- 
dered in second service year is substi- 
tuted for leave taken without pay in 
first service year; how computed 

Sickness—Postal Service employees en- 
titled, under acts February 28, 1925, 43 
Stat. 1064, and May 17, 1928, 45 Stat. 
595, to credit for unused sick leave with 
pay at rate of 10 days a year, beginning 


Longevity—Customs Service employees— 
requirements as to service to entitle cus- 
toms clerks to replacement in automatic 
salary graces as of July 1, 1928, and to 
automatic promotions thereafter under 
act May 29, 1928, 45 Stat. 955 

Mississippi River Commission—members— 
“official salary” of Army officers ap- 
pointed or employed on commission, 
required by act May 15, 1928, 45 Stat. 537, 
to be deducted from conpensation paid by 
commission, includes both pay and 


Night work—Postal Service employees— 
extra pay received for night work during 
regular working hours at night is not 
“overtime pay” within section 12, act 
September 7, 1916, 39 Stat. 746, but is part 
of regular monthly pay, on basis of which 
disability compensation is to be com- 


Overtime— Postal Service employees—extra 
pay received for night work during regu- 
lar working hours at night is not “over- 
time pay” within section 12, act Septem- 
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COMPENSATION—Continued. 
ber 7, 1916, 39 Stat. 746, but is part of 
regular monthly pay, on basis of which 
disability compensation is to be com- 


Pay rolls— 
Allowances in kind— 

Retirement deductions must be com- 
puted on total salary rate, including 
cash paid and determined value of 
allowances furnished in kind, and 
total amount of deductions must be 
paid to Pension Bureau out of salary 
appropriation 

Total salary rate for all employees en- 
titled to allowances jn kind must 
include amount of cash to be paid 
and full amount of determined value 
of allowances furnished, the cash only 
to be charged to salary appropriation, 
and any item of cost connected with 
property leased to employees to be 
charged to appropriations specifically 
provided for the purpose............ 

For July, 1928, should show both auto- 
matic increase in salary authorized by 

Welch Act as of July 1, 1928, and effec- 

tive date in July of any reallocations of 

positions 

Monthly—requirement in General Regu- 
lations No. 54, July 6, 1926, as to sub- 
mission of only one pay roll per month 
for audit is mandatory to all adminis- 
trative offices, with exception stated 

in Supplement No. 1, September 10, 

1926, applicable to field service. 

Per diems— 
Customs field employees— 

Rates for temporary unclassified em- 
ployees holding any of classes of posi- 
tions mentioned in act May 29, 1928, 
45 Stat. 955; how computed 

Temporary day laborers employed in 
emergency for periods of one day at a 
time are not within act May 29, 1928, 
45 Stat. 955; per diem rates, how fixed. 

Navy yard employees—permanent per 
diem employees are entitled to pay for 

February 22 when they worked only 

part of February 21 and did not work 

thereafter until February 25, due to 
suspension of specific work to which 
they could be assigned 
Per hour—customs field employees—rates 
for temporary unclassified employees 
holding any of classes of positions men- 
tioned in act May 29, 1928, 45 Stat. 955; 
| 
Postal Service employees— 
Postmasters, fourth class— 

Credit authorized for amount with- 
drawn on final settlement of account 
after dismissal from service for cause. 

Post office advanced to third class on 
July 1 because total compensation of 
postmaster and receipts of office for 
preceding calendar year exceeded 
$1,100 and $1,500, respectively, ad- 
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Postal Service employees—Continued. 
Postmasters, fourth class—Continued. 
vancement not being due to unusual 
conditions, may not be reduced to 
fourth class on account of reduced 
receipts for a quarter of the calendar 


Special-delivery messengers may contract 
to perform mail messenger service and 
receive therefor in excess of $300 in any 
one year, provided employee is lowest 
bidder and his total compensation for all 
service does not exceed $2,000 for any 


Automatie—Customs Service employ 
ees—requirements as to service to en- 
title customs clerks to placement in 
automatic salary grades as of July 1, 
1928, and to automatic promotions 
thereafter under act May 29, 1928, 45 


Increase effective same day as new ap- 
pointment unauthorized 

Rates—Postal Service employees—sub- 
stitute postal clerks at first and second 
class post offices at rate of 65 cents per 
hour, on basis of 306 days per annum of 8 
hours each, receive $1,591.20 

Balaries— % 
Allowances in kind— 

Retirement deductions must be com- 
-puted on total salary rate, including 
cash paid and determined value of 
allowances furnished in kind, and 
total amount of deductions must be 
paid to Pension Bureau out of salary 
appropriation...................... auie 

Total salary rate for all employees en- 
titled to allowances in kind must in- 
clude amount of cash to be paid and 
full amount of determined value of 
allowances furnished, the cash only 
to be charged to salary appropriation, 
and any item of cost connected with 
property leased to employees to be 
charged to appropriations specifically 
provided for the purpose............. 

Welch Act. See Classification. 


COMPROMISES: 
Offers—acceptance—interest authorized un- 
der act March 3, 1875, 18 Stat. 481, not 
payable where suit brought against claim- 
ant was settled by acceptance of offer in 
compromise. Moneys withheld under 
section 236, R. 8., as amended by section 
305, act June 10, 1921, do not bear interest - 


CONFERENCES: 

Children’s Bureau—appropriation for gen- 
eral expenses of bureau is applicable to 
expenses of State offcers traveling to 
Washington, and returning home, inci- 
dent to attending conference called by 
bureau, and such officers need not be ap- 
pointed special agents under the Govern- 
ment at nominal salary .................- 


Page 
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CONFERENCES—Continued. 

Justice, Department of—person not Gov- 
ernment officer or employee requested by 
proper Federal officer to come to Wash- 
ington for conference on official matters, 
request stating that expenses would be 
paid in accordance with departmental 


CONSULAR SERVICE: 
See Foreign Service. 


CONTRACTORS: 
Contract payments— 

Rights of surety on performance bond 
which completed work of defaulting 
bankrupt contractor, as affected by 
rights of estate of contractor, as to 
moneys due under contract 

Rights, under principle of subrogation, 
of surety which completed work of 
defaulting bankrupt contractor 

Qualifications—requirements as to, in con- 
nection with erection of publie buildings. 


CONTRACTS: 

See Advertising; Forms; General Supply 
Committee; Personal services; Public build- 
ings. 

Administrative officer’s authority—Interior 
Department—none to extend time for 
performance in case of delay; proper pro- 
cedure explained 

Agriculture, Department of —damages, liq- 
uidated—deduction not required for pe 
riod between effective date of order for 
suspension of road building during winter 
period and effective date of order to re- 
commence work when contract period in- 
cludes winter season 


Arlington Memorial Bridge Commission— 
workmen’s compensation insurance— 
United States as contractor not liable in 
damages or otherwise for its acts in sover- 
eign capacity, and contract for work in 
District of Columbia may not be 
amended so as to impose on Government 
cost of workmen’s compensation insur- 
ance necessitated by act May 17, 1928, 45 


Employment—navy yard and naval sta- 
tion employees—increase in hours of 
labor from seven to eight per day of 
certain supervisory employees by Sec- 
retary of the Navy without additional 
compensation does not constitute 
breach of employment contracts 

War Department—where charter agree- 
ment for vessel leased stipulated for its 
return in same condition as received, 
ordinary wear and tear excepted, and 
vessel was damaged in grounding due to 
overloading and improper handling by 
agents or subcontractors of Govern- 
ment, United States is liable for reason- 
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Breach—Continued. 
able and necessary repairs and inci- 
dental expenses in connection there- 
unatiey inatinesseanehadtinniadietneen 
Changes—increased costs—workmen’s com- 
pensation insurance—imposition on Gov- 
ernment by amending contract for work 
in District of Columbia unauthorized, 
United States as contractor not being 
liable in damages or otherwise for its acts 
in sovereign capacity 
Commencement—delays by Government 
in making work available on specified 
date do not so much involve liquidated 
damages as the fixing of new commence- 
ment date with contractor’s consent 
Commerce Department— 
Disputes—arbitration—act February 15, 

1928, 45 Stat. 104, providing for acquisi- 

tion of leases, sites, and rights of way 

‘*under terms customary in the oil and 

gas industry” does not authorize stipu- 

lation in contracts for submission of 

disputes to board of arbitration, but 

such disputes are to be determined in 

accordance with statutes for settlement 

of disputes with United States 
Lighthouse Service— 

Damages, liquidated—amount to be 
fixed as liquidated damages for delay 
in completing public work should be 
as nearly as can be estimated the 
amount of the Government’s loss or 
damage resulting therefrom, and such 
amount when fixed may be consid- 
ered in evaluating bids specifying 
different times for performance 

Specifications—bidders to be notified of 
basis on which bids on public work 
will be evaluated if consideration is to 
be given to factors other than amounts 
of bids in making award 

Contracting officer’s authority—damages— 
torts—no authority to enter into contract 
whereby United States assumes all lia- 
bility in indefinite amount for all damage 
or injury to persons or property that may 
result during operation of railroad equip- 
ment or progress of contract work 

Damages— 

Actual— 

No officer of Government is authorized 
to enter into contract whereby United 
States assumes all liability in indefi- 
nite amount for all damage or injury 
to persons or property that may result 
during operation of railroad equip- 
ment or progress of contract work... 

Open-market purchases—where con- 
tractor defaulted in deliveries of sand 
and gravel for use on work in con- 
nection with reclamation fund, dam- 
ages collected, if any, representing 
excess cost of open-market purchase, 
are for crediting as miscellaneous 
receipts and not to reclamation fund... 
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CONTRACTS—Continued. CONTRACTS—Continued. 
Damages—Continued. Damages—Continued. 
Actual—Continued. Page Liquidated— Continued. Page 
Where charter agreement for vessel Extensions of time—no authority in 


leased stipulated for its return in same 
condition as received, ordinary wear 
and tear excepted, and vessel was 
damaged in grounding due to over- 
loading and improper handling by 
agents or subcontractors of Govern- 
ment, United States is liable for 
reasonable and nécessary repairs and 
incidental expenses in connection 
I oo ciicatnn Sirtsbnickiectbaninines> 
Where no specific provision for deduc- 
tion of liquidated or actual damages, 
contractor, upon failure to complete 
work within agreed time, is charge- 
able with all expenses caused Govern- 
ment on account of delays for which 
no extension of time provided 


Liquidated— 


Delays— 

Administrative officers may not grant 
an extension of time where there was 
delay due to extra work or changed 


Contractor chargeable with damages 
where delay not due to excepted 


not chargeable with 
damages where delay,. whether 
before or after stipulated date for 
completion, was due to excepted 


Deduction not required for period be- 
tween effective date of order for 
suspension of road building during 
winter period and effective date of 
order to recommence work when 
contract period includes. winter 


Government’s delay in making work 
available on specified date does not 
so much involve liquidated dam- 
ages as the fixing of new com- 
mencement date with contractor's 


Late arrival at site of work of ma- 
terial for erecting fence does not 
authorize remission of damages, 
and immateria]) that contractor 
failed to give required 10-day no- 


Notice of; requirements as to 

Evaluation—amount to be fixed as 
liquidated damages for delay in com- 
pleting public work should be as 
nearly as can be estimated the amount 
of the Government’s loss or damage 
resulting therefrom, and such amount 
when fixed may be considered in 
evaluating bids specifying different 


administrative officers to extend 
time for performance in case of delay; 
Proper procedure explained 

Remission unauthorized where delay in 
erecting fence due to late arrival of 
material at site of work; immaterial 
that contractor failed to give required 
10-day notice of delay 

Where contractor abandons contract, 
necessitating termination thereof by 
Government and subsequent com- 
pletion of work either by another 
contractor or by Government, liqui- 
dated damages accrue only to date of 


Where retained percentages withheld 
from contractor are more than suffi- 
cient to reimburse Government for 
expenditures in completing contract 
made necessary by contractor's de- 
fault, and for liquidated damages for 
delays, contractor is entitled to bal- 
ance of retained percentages due for 
services performed prior to default, 
subject to equitable lien thereon of 
surety on performance bond on ac 
count Of its liability for payments to 


Torts—no officer of Government is author- 
ized to enter into contract whereby 
United States assumes all liability in 
indefinite amount for all damage or 
injury to persons or property that may 
result during operation of railroad 
equipment or progress of contract 
647 
Decreased costs—coal—payment on basis 
of adjustments in miners’ wage scale.... 512, 671 
Default— 
Damages— 
Actual—where contractor defaulted in 
deliveries of sand and gravel for use 
on work in connection with reclama- 
tion fund, damages collected, if any, 
representing excess cost of open- 
market purchase, are for crediting as 
miscellaneous receipts and not to 


Liquidated—where contractor aban- 
dons contract, necessitating termina- 
tion thereof by Government and sub- 
sequent completion of work either by 
another contractor or by Govern- 
ment, liquidated damages accrue only 


Open-market purchases—where contractor 
defaulted in deliveries of sand and 
gravel for use on work in connection 
with reclamation fund, damages col- 
lected, if any, representing excess cost 
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CONTRACTS— Continued. 






Default —Continued. 
of open-market purchase, are for credit- 
ing as miscellaneous receipts and not to 
Retained percentages—when payable to 
defaulting contractor 
Sale of land—defaulting purchaser not en- 
titled to refund of whole or any part of 
down payment where property subse- 
quently sold for more than price he was 


Subrogation of surety— 
Retained percentages; when payable to 


Rights of surety on defaulting contrac- 
tor’s bond which paid claims its prin- 


Rights of surety on performance bond 
which completed work of defaulting 
bankrupt contractor, as affected by 
rights of estate of contractor, as to 
moneys due under contract.......... 

Rights of surety which completed work 
of defaulting bankrupt contractor -.-. 

Rights of surety which completed work 


Default—where contractor defaulted in 
deliveries of sand and gravel for use on 
work in connection with reclamation 
fund, damages collected, if any, repre- 
senting excess cost of open-market pur- 
chase, are for crediting as miscellaneous 
receipts and not to reclamation fund_._ 

Excess—reasonable variance from quanti- 

Time—where no time limit stated in 
advertisement for bids within which 
delivery required, or that time required 
for delivery would be considered in 
awarding contract, rejection of lowest 
bid because time in which delivery was 
proposed was greater than time speci- 


Weights obtained at time of receipt of 
articles by General Supply Committee 
are to govern, but department or estab- 
lishment purchasing is not precluded 
from questioning correctness thereof. __ 

Disputes—arbitration—act February 15, 

1928, 45 Stat. 104, providing for acquisi- 

tion of leases, sites, and rights of way 

‘‘under terms customary in the oil and 

gas industry”’ does not authorize stipula- 

tion in contracts for submission of disputes 
to board of arbitration, but such disputes 
are to be determined in accordance with 
statutes for settlement of disputes with 
District of Columbia—liquidated damages 
chargeable to contractor for delays not re- 


Freight charge adjustments— 
Procedure to be followed by disbursing 
officers where general supply contrac 
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Freight charge adjustments—Continued. 
tor alleges actual shipping point on 
which his Washington, D. C., price was 
based, or that he has paid charges on 
field shipment which United States 

Procedure under paragraph 12, Form A, 
General Supply Schedule for 1928, as 
incorporated by reference in contracts 
for supplies listed therein..........._.. 
Where clearly established that general 
supply contractor paid transportation 
expenses which Government was obli- 
gated to pay on particular shipment, 
credit should be allowed therefor not to 
exceed saving to United States; but 
speculative expenses alleged by con- 
tractor may not serve as basis for allow- 

I een on on neeeerneenee 

General Supply Committee— 

Freight charge adjustments— 

Procedure to be followed by disbursing 
officers where contractor alleges actual 
shipping point is not shipping point 
on which his Washington, D. C., 
price was based, or that he has paid 
charges on field shipment which 
United States was obligated to pay_. 

Procedure under paragraph 12, Form 
A, General Supply Schedule for 1928, 
as incorporated by reference in con- 
tracts for supplies listed therein___.. 

Where clearly established that con- 
tractor paid transportation expenses 
which Government was obligated to 
pay on particular shipment, credit 
should be allowed therefor not to ex- 
coed saving to United States; but 
speculative expenses alleged by con- 
tractor may not serve as basis for al- 
lowanee of credit. ................... 

Weights obtained at time of receipt of ar- 
ticles by committee are to govern, but 
department or establishment purchas- 
ing is not precluded from questioning 


Increased costs— 


Extra work—where contract requires in- 
stallation of certain plumbing fixtures 
in accordance with Government master 
specifications, and fixture delivered by 
plumbing contractor on order of con- 
tractor is not in accordance with speci- 
fications, Government not liable for 
extra work caused by installation of 


Additional compensation unauthorized 
because of change of site at which par- 
tieular mail arrives and departs, where 
contract provided that such contin- 

gency would not entitle contractor to 

additional payment..........-..--.- 
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CONTRACTS—Continued. 
Increased costs—Continued. 
Screen-wagon mail service—Contd. 
Additional compensation unauthorized 
for increased service made necessary 
by change in location of railway 
terminal post office, where contract 
provided that no additional payment 
would be made in event of such con- 


Workmen’s compensation insurance— 
United States as contractor not liable 
in damages or otherwise for its acts in 
sovereign capacity, and contract for 
work in District of Columbia may not 
be amended so as to impose on Gov- 
ernment cost of workmen's compensa- 
tion insurance necessitated by act 
May 17, 1928, 45 Stat. 600. 

Indefinite— 

Damages—torts—no officer of Govern- 
ment is authorized to enter into con- 
tract whereby United States assumes 
all liability in indefinite amount for all 
damage or injury to persons or prop- 
erty that may result during operation 
of railroad equipment or progress of 
contract work 

Navy Department—reasonable variance 
from quantities stated; how provided 
OR.ccndumdsvccdsbacbadeppiiniesinaiitles 

Interior Department— 

Damages, liquidated—no authority in 
administrative officers to extend time 
for performance in case of delay; proper 
procedure explained 

Reclamation Service— 

Damages, liquidated—contractor not 
chargeable with damages for delays 
resulting from excepted causes, 
whether delay was before or after 
stipulated date for completion... _._. 

Default—where contractor defaulted 
in deliveries of sand and gravel for 
use on work in connection with 
reclamation fund, damages collected, 
if any, representing excess cost of 
open-market purchase, are for credit- 
ing as miscellaneous receipts and not 
to reclamation fund 

Interstate Commerce Commission— 

Machines, tabulating—leasing of, under 
lease providing that “no cards other 
than those furnished by this company 
or manufactured by the Public Printer 
shall be used in machines leased from 
this company” is unauthorized 

Labor Department— 

Acceptance of other than lowest bid 
unauthorized on basis of higher bidder's 
proposal to do work in less time, where 
advertisement for proposal did not 
state that element of time would be 
considered in acceptance of bids. ... ... 

Delays—extensions of time may not be 
granted by administrative officers 
where there was delay due to extra 
work or changed conditions...... Gtecce 


CONTRACTS—Continued. 
Mistake in bid— 

Apparent from examination of bid and 
also from comparison thereof with 
other bids submitted; additional pay- 
ment authorized, intended bid being 
lower than any other bid received 

Submission of bids for advertised needs 
of Government is not for such neglectful 
treatment by bidders as to give fre- 
quent cause for attemtped withdrawals 
on ground of alleged error. Govern- 
ment purchasing officers are not guar- 
dians for those indulging in poor bus - 


Where mistake such as to attract atten- 
tion of contracting officer at time for 
acceptance of bid, and bidder is willing 
to accept in payment exact amount 
expended in furnishing supplies, which 
amount is less than any correct bid 
received, payment on that basis 
eNO as carta dctciebndéstatess 

Where price quoted by lowest bidder was 
based on alleged option given it by 
manufacturer, and difference in prices 
in bids submitted was not sufficient 
to put contracting officer on notice of 
possible mistake, there is no authority, 
after award made, for relief of con- 
tractor for loss sustained by reason of 
expiration of option, there being no 
undue delay by Government in order- 


Withdrawal of lowest bid after bids 
opened, on account of alleged mistake, 
is unauthorized; procedure if bidder 
refuses to make delivery 

National Home for Disabled Volunteer 
Soldiers—open market purchases of shoes, 
brooms, and brushes unauthaized ex- 
cept on showing that Federal Peniten- 
tiary, Leavenworth, Kans., can not 
furnish same; and purchase of particular 
kind not obtainable from penitentiary 
may not be made without showing of 


Navy Department— 
Deliveries, excess—reasonable variance 
from quantities stated; how provided 


Gasoline—where in contracting for, the 
needs of the Coast Guard were included, 
all purchases by latter should be made 
in accordance therewith, and payment 
for purchases in open market at price 
in excess of existing contract price is 
unauthorized, any payment therefor 
being limited to contract price 

Sureties—subrogation—rights of surety 
on performance bond which completed 
work of defaulting bankrupt contractor, 
as affected by rights of estate of con- 
tractor, as to moneys due under con- 


Gasoline—where Navy Department in 
contracting for, included needs of 
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Open-market purchases—Continued. 
Coast Guard, all purchases by latter 
should be made in accordance there 
with, and payment for gasoline pur- 
chased in open market at price in excess 
of existing contract price is unauthor- 
ized, any payment therefor being 
limited to contract price_............. 

Sand and gravel—where contractor de- 
faulted in deliveries of, for use on work 
in connection with reclamation fund, 
damages collected, if any, representing 
excess cost of open-market purchase, 
are for crediting as miscellaneous re- 


ceipts and not to reclamation fund.-.... 


Shoes, brooms, and brushes—unauthor- 
ized by National Home for Disabled 
Volunteer Soldiers except on showing 
that Federal Penitentiary, Leaven- 
worth, Kans., can not furnish same; 
and purchase of particular kind not 
obtainable from penitentiary may not 
be made without showing of necessity 


Options— 

Price—where amount quoted by lowest 
bidder was based on alleged option 
given it by manufacturer, and differ- 
ence in prices in bids submitted was not 
sufficient to put contracting officer on 
notice of possible mistake, there is no 
authority, after award made, for relief 
of contractor for loss sustained by rea- 
son of expiration ot option, there being 
no undue delay by Government in 
ordering supplies_..................... 

Renewals—city unwilling to install water 
mains required by Government unless 
latter contracts for water at certain 
price with option for ‘rencwal at the 
end of each year for a 24-year period, or 
payment of stipulated sum at end of 
each year should option not be exer- 
cised; conditions under which con- 
tract may be entered into___......_.... 

Parol—telief of shipwrecked American sea- 

men—where collector of customs at 

Juneau, Alaska, through United States 

commissioner, by parol agreement, char- 

tered gas motor boat to carry food and 
clothing to shipwrecked seamen on 
island in Alaska and bring them to 

Alaskan port, and price to be paid was not 

fixed in agreement, upon satisfactory per- 

formance of service, owner of boat en- 
titled to fair and reasonable value of ser- 

Post Office Department— 

Increased costs— 

Additional compensation to mail con- 
tractor unauthorized because of 
change of site at which particular 
mail arrives and departs, where con- 
tract provided that such contingency 
would not entitle contractor to addi- 

tional payment............... bedeies 
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CONTRACTS—Contiuued. 
Post Office Department—Continued. 


Increased costs—Continued. 

Additional compensation to mail con- 
tractor unauthorized for increased 
service made necessary by change in 
location of railway terminal post 
office, where contract provided that 
no additional payment would be 
made in event of such contingency. 


Price— 


Ammonium persulphate—where price 
quoted by lowest bidder was based on 
alleged option given it by manufac- 
turer, and difference in prices in bids 
submitted was not sufficient to put con- 
tracting officer on notice of possible mis- 
take, there is no authority, after award 
made, for relief of contractor for loss 
sustained by reason of expiration ot 
option, there being no undue delay by 
Government in ordering supplies-__-... 

Coal—payment on basis of adjustments 
in miners’ wage scale 


tors for supplies purchased which were 
not in accordance with contract to be de- 
posited to credit of appropriation erro- 
neously charged therewith 


Retained percentages—when payable to de- 


taulting contractor. 


Specifications— 


Bids—bidders to be notified of basis on 
which bids on public work will be 
evaluated if consideration is to be given 
to factors other than amounts of bids 
ae 

Plumbing fixtures—where contract re- 
quires installation in accordance with 
Government master specifications, and 
fixture delivered by plumbing contrac- 
tor on order of contractor is not in ac- 
cordance with specifications, Govern- 
ment not liable for extra work caused 
by installation of such fixture 


Subject matter— 


Ammonium persulphate—where price 
quoted by lowest bidder was based on 
alleged option given it by manufac- 
turer, and difference in prices in bids 
submitted was not sufficient to put 
contracting officer on notice of possible 
mistake, there is no authority, after 
award made, for relief of contractor for 
loss sustained by reason of expiration of 
option, there being no undue delay by 
Government in ordering supplies-_-._- 

Arlington Memorial Bridge—United 
States as contractor not liable in dam- 
ages or otherwise for its acts in sovereign 
capacity, and contract for work in Dis- 
trict of Columbia may not be amended 
so as to impose on Government cost of 
workmen’s compensation insurance 
necessitated by act May 17, 1928, 45 
Bint. CR aik ibis ick NS 





Page 


362 


Gaciatemesee 512, 671 
Refunds—moneys collected from contrac- 


103 


649 


216 
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Subject matter—Continued. 


CONTRACTS— Continued. 


Page Subject matter—Continued. 


Automobiles—construction of, so as to ac- 
commodate slip-on body for transport- 
ing tools, etc., does not authorize con- 
sidering them as other than passenger- 
carrying vehicles, where designed pri- 
marily for carrying passengers 

Barge Neptune No. 14—where charter 
agreement for vessel leased stipulated 
for its return in same condition as re- 
ceived, ordinary wear and tear excepted, 
and vessel was damaged in grounding 
due to overloading and improper han- 
dling by agents or subcontractors of 
Government, United States is liable for 
reasonable and necessary repairs and 
incidental expenses in connection there- 


Barracks and utilities—retained percent- 
ages; when payable to defaulting con- 


Books, coupon—purchase of, on behalf of 
Government, for use in procurement of 
gasoline and oil for automobile operated 
under Government control is unau- 
thorized; evidence necessary to secure 
reimbursement of value of book where 


Cards, tabulating— 

Leasing of tabulating machines under 
lease providing that “‘no cards other 
than those furnished by this company 
or manufactured by the Public 
Printer shall be used in machines 
leased from this company” is unau- 


Procurement requirements under act 
February 28, 1929, 45 Stat. 1400 
Coal—payment on basis of adjustments 
in miners’ wage scale 
Coupon books—purchase of, on behalf of 
Government, for use in procurement of 
gasoline and oi) for automobile operated 
under Government control is unau- 
thorized; evidence necessary to secure 
reimbursement of value of book where 


Drains, construction of, in Lower Yellow- 
stone project—contractor not charge- 
able with liquidated damages for delays 
resulting from excepted causes, whether 
occurring before or after stipulated date 
for completion. 

Dredging—where no specific provision for 
deduction of liquidated or actual dam- 
ages, contractor, upon failure to com- 
plete work within agreed time, is 
chargeable with all expenses caused 
Government on account of delays for 
which no extension of time provided... 

Elbows, discharge, and manhole covers— 
where mistake in bid such as to attract 
attention of contracting officer at time 
for acceptance of bid, and bidder is will- 
ing to accept in payment exact amount 
expended in furnishing supplies, which 
amount is less than any correct bid re- 


555 


512, 671 


ceived, payment on that basis author- 


Engines and cars (Government) operat- 
ing on tracks of Baltimore & Ohio Rail- 
road—no officer of Government is au- 
thorized to enter into contract whereby 
United States assumes all liability in 
indefinite amount for all damage or in- 
jury to persons or property resulting 
during operation of railroad equipment_ 

Fence—remission of liquidated damages 
unauthorized where delay due to late 
arrival of material at site of work; im- 
material that contractor failed to give 
required 10-day notice of delay 

Fire-detecting system on U. 8. A. T. 
Kenowis—delay by Government in 
making work available on specified date 
does not so much involve liquidated 
damages as the fixing of new commence- 
ment date with contractor’s consent. -- 

Fittings, pipe—where no time limit stated 
in advertisement for bids within which 
delivery required, or that time required 
for delivery would be considered in 
awarding contract, rejection of lowest bid 
because time in which delivery was pro- 
posed was greater than time specified in 
higher bid, unauthorized 

Gas—act February 15, 1928, 45 Stat. 104, 
providing for acquisition of leases, sites, 
and rights of way “under terms custom- 
ary in the oil and gas industry” does 
not authorize stipulation in contracts 
for submission of disputes to board of 
arbitration, but such disputes are to be 
determined in accordance with statutes 
for settlement of disputes with United 


Purchase of coupon book on behalf of 
Government for use in procurement 
of gasoline and oj] for automobile op- 
erated under Government control 
is unauthorized; evidence necessary 
to secure reimbursement of value of 
book where purchase made_....-.._- 

Where Navy Department in contract- 
ing for, included needs of Coast 
Guard, all purchases by latter should 
be made in accordance therewith, and 
payment for gasoline purchased in 
open market at price in excess of ex- 
isting contract price is unauthorized, 
any payment therefor being limited 


Gravel and sand— 

Reasonable variance from quantities 
stated; how provided for 

Where contractor defaulted in deliveries 
of, for use on work in connection with 
reclamation fund, damages collected, 
if any, representing excess cost of open- 
market purchase, are for crediting as 
miscellaneous receipts and not to rec- 
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Heaters—installation in Government au- 
tomobiles; appropriation chargeable 


Incinerator—withdrawal of lowest bid 
after bids opened, on account of alleged 
mistake, is unauthorized; procedure if 
bidder refuses to make delivery 

Instrument for producing topographic 
maps from aerial photographs—no au- 
thority in administrative officers to ex- 
tend time for performance in case of de- 
lay; proper procedure explained 

Lighthouse tender Joy, repairs to— 
Amount to be fixed as liquidated dam- 

ages for delay in completing public 
work should be as nearly as can be 
estimated the amount of the Govern- 
ment’s loss or damage resulting there- 
from, and such amount when fixed 
may be considered in evaluating bids 
specifying different times for perform- 
ance... .... Bbibtnbanvssccocesucdeasbese 
Bidders to be notified of basis on which 
bids on public work will be evaluated 
if consideration is to be given to fac- 
tors other than amounts of bids in 


Machines, tabulating—leasing of, under 
lease providing that “no cards other 
than those furnished by this company 
or manufactured by the Public Printer 
shall be used in machines leased from 
this company” is unauthorized 
Mails (screen-wagon service)— 
Additional compensation unauthorized 
because of change of site at which par- 
ticular mail arrives and departs, where 
contract provided that such contin- 
gency would not entitle contractor to 
additional payment 

Additional compensation unauthorized 
for increased service made necessary 
by change in location of railway ter- 
minal post office, where contract pro- 
vided that no additional payment 
would be made to contractor in event 
ot such contingency. 

Manhole covers and discharge elbows— 
where mistake in bid such as to attract 
attention of contracting officer at time 
for acceptance of bid, and bidder is 
willing to accept in payment exact 
amount expended in furnishing sup- 
plies, which amount is less than any 
correct bid received, payment on that 


Maps (topographic) from aerial photo 
graphs, instrument for producing--no 
authority in administrative officers to 
extend time for performance in case of 
delay; proper procedure explained - - .. - 

Marine Hospital, Cleveland, Ohio—where 
union and nonunion labor employed on 
Government work and it appears there 
has been no such interference by em- 
ployer of nonunion labor with employ- 


ers of union labor in performance of 
their work, within article 13, standard 
Government construction contract, as 
to authorize termination or abrogation 
of contract of nonunion employer by 
reason thereof, employment by it of 
nonunion labor is neither unlawful nor 
in violation of terms of its contract __.- 
Motor boat—where by parol agreement 
collector of customs at Juneau, Alaska, 
through United States commissioner, 
chartered gas motor boat to carry food 
and clothing to shipwrecked American 
seamen on island in Alaska and bring 
them back to Alaskan port, and price 
to be paid was not fixed in agreement, 
upon satisfactory performance of ser- 
vice, owner of boat entitled to fair and 
reasonable value of service rendered - - - 
Neptune No. 14 (barge)—where charter 
agreement for vessel leased stipulated 
for its return in same condition as re- 
ceived, ordinary wea: and tear excepted, 
and vessel was damaged in grounding 
due to overloading and improper han- 
dling by agents or subcontractors of 
Government, United States is | able for 
reasonable and necessary repairs and 
incidental expenses in connection there- 


Act February 15, 1928, 45 Stat. 104, pro- 
viding for acquisition of leases, sites, 
and rights of way “under terms cus- 
tomary in the oil and gas industry” 
does not authorize stipulation in con- 
tracts for submission of disputes to 
board of arbitration, but such dis- 
putes are to be determined in accord- 
ance with statutes for settlement of 
disputes with United States 

Purchase of coupon book on behalf of 
Government for use in procurement 
of oi] and gasoline for automobile 
operated under Government control 
is unauthorized; evidence necessary 
to secure reimbursement of value of 
book where purchase made 

Painting—acceptance of other than lowest 
bid not authorized on ground that high- 
er bidder proposed to do work in less 

« time, where advertisement for pro- 
posals did not state that element of 
time would be considered in acceptance 


Paper—liquidated damages deductible for 
delay in delivery not resulting from ex- 


Pipe, cast-iron—where no time limit 
stated in advertisement for bids within 
which delivery required, or that time 
required for delivery would be consid- 
ered in awarding contract, rejection of 
lowest bid because time in which deliv- 
ery was proposed was greater than time 
specified in higher bid, unauthorized - - 


96 
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CONTRACTS—Continued. 


Page Subject matter—Continued. Page 


Plumbing fixtures—where contract re- 
quires installation in accordance with 
Government master specifications, and 
fixture delivered by plumbing con- 
tractor on order of contractor is not in 
accordance with specifications, Gov- 
ernment not liable for extra work caused 
by installation of such fixture 

Post-office building—rights, under prin- 
ciple of subrogation, of surety which 
completed work of defaulting bankrupt 
contractor 

Railway, boat carriage, and mooring 
dock—rights of surety on defaulting 
contractor’s bond which paid claims its 
principal failed to pay 

Road construction— 

Deduction of liquidated damages not 
required for period between effective 
date of order for suspension of work 
during winter period and effective 
date of order to recommence work 
when contract period includes winter 


Rights of surety on performance bond 
which completed work of defaulting 
bankrupt contractor, as affected by 
rights of estate of contractor, as to 
moneys due under contract 

Sand and gravel— 

Reasonable variance from quantities 
stated; how provided for 

Where contractor defaulted in deliver- 
jes of, for use on work in connection 
with reclamation fund, damages col- 
lected, if any, representing excess cost 
of open-market purchase, are for 
crediting as miscellaneous receipts 
and not to reclamation fund 

Screen-wagon mail service— 

Additional compensation unauthorized 
because of change of site at which 
particular mail arrives and departs, 
where contract provided that such 
contingency would not entitle con- 
tractor to additiona’ payment. -._.-- 

Additional compensation unauthorized 
for increased service made necessary 
by change in location of railway ter- 
minal post office, where contract pro- 
vided that no additional payment 
would be made to contractor in event 
of such contingency 

Shoes, brooms, and brushes—open- 
market purchase of, by National Home 
for Disabled Volunteer Soldiers unau- 
thorized except on showing that Federal 

Penitentiary, Leavenworth, Kans., can 

not furnish same; and purchase of par- 

ticular kind not obtainable from peni- 
tentiary may not be made without 
showing of necessity therefor 

Soap—weights obtained at time of receipt 
by General Supply Committee are to 


234 


govern, but department or establish- 
ment purchasing is not precluded from 
questioning correctness thereof___..__ _- 


Telephone line—no officer of Government - 


is authorized to enter ‘nto contract 
whereby United States assumes all lia- 
bility in indefinite amount for all dam- 
age or injury to persons or property re- 
sulting during progress of contract 
WOlancas ddnaltnadbridcnitniabindeaecon . 

Valves—where no time limit stated in 
advertisement for bids within which 
delivery required, or that time required 
for delivery would be considered in 
awarding contract, rejection of lowest 
bid because time in which delivery was 
proposed was greater than time speci- 
fied in higher bid, unauthorized - - ._._- 

Veterans’ Hospital No. 60, Oteen, N. C.— 
rights, under principal of subrogation, 
of surety which completed work of de- 
faulting contractor 

Water—city unwilling to install water 
mains required by Government unless 
latter contracts for water at certain 
price with option for renewal at the 
end of each year for a 24-year period, or 
payment of, stipulated sum at end of 
each year should option not be exer- 
cised; conditions under which contract 
may be entered into 

Water tanks—extension of time may not 
be granted by administrative officers 
where there was delay due to extra work 
or changed conditions 

Wrenches—m.stake in bid apparent from 
examination of bid and also from com- 
parison thereof with other bids sub- 
mitted; additional payment authorized, 
intended bid being lower than any 
other bid received ................-.... 

Yakima irrigation project—where two 
projects advertised separately and pro- 
posals requested separately, a bidder 
who is high on one proposal may not 
have same accepted by virtue of alter- 
native proposal contained in second 
bid to reduce same sufficiently to make 
him low bidder under both advertise- 
ments in event he is awarded all the 


Termination—where union and nonunion 
labor employed on Government work 
and it appears there has been no such 
interference by employer of nonunion 
labor with employers of union labor in 
performance of their work, within article 
13, standard Government construction 
contract, as to authorize termination or 
abrogation of contract of nonunion 
employer by reason thereof, employment 
by it of nonunion labor is neither unlaw- 
ful nor in violation of terms of its con- 
Wath cheancosensnes oneneneesnentanre 
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135 











CONTRACTS—Continued. 
Treasury Department— 
Coast Guard— 

Default—rights of surety on defaulting 
contractor’s bond which paid claims 
its principal failed to pay............ 

Open-market purchases—where Navy 
Department in contracting for gaso- 
line included needs of Coast Guard, 
all purchases by latter should be 
made in accordance therewith, and 
payment for gasoline purchased in 
open market at price in excess of 
existing contract price is unauthor- 
ized, any payment therefor being 
limited to contract price._........... 

Customs Service—specifications—where 
contract requires installation of certain 
plumbing fixtures in accordance with 

Government master specifications, and 

fixture delivered by plumbing con- 

tractor on order of contractor is not in 
accordance with specifications, Govern- 
ment not liable for extra work caused 
by installation of such fixture......... 
Default—rights, under principle of subro- 
gation, of surety which completed work 
of defaulting bankrupt contractor__... 
Termination—where union and nonunion 
labor employed on Government work 
and it appears there has been no such 
interference by employer of nonunion 
labor with employers of union labor in 
performance of their work, within 
article 13, standard Government con- 
struction contract, as to authorize 
termination or abrogation of contract 
of nonunion employer by reason thereof, 
employment by it of nonunion labor is 
neither unlawful nor in violation of 
terms of its contract ..................-. 
Union and nonunion labor—where em- 
ployed on Government work and it ap- 
pears there has been no such interference 
by employer of nonunion labor with em- 
ployers of union labor in performance of 
their work, within article 13, standard 
Government construction contract, as to 
authorize termination or abrogation of 
contract of nonunion employer by reason 
thereof, employment by it of nonunion 
labor is neither unlawful nor in violation 
of terms of its contract 

Veterans’ Bureau— 

Damages, liquidated—late arrival at site 
of work of material for erecting fence 
does not authorize remission of dam- 
ages, and immaterial that contractor 
failed to give required 10-day notice of 
ON acibieiedisettingtriattenetinatiaorneel naam 
Default—rights, under principle of subro- 
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of defaulting contractor......... neem 
Mistake in bid— 

Apparent from examination of bid and 
also from comparison thereof with 
other bids submitted; additional pay- 




















gation, of surety which completed work . 
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318 


495 


135 


135 





Veterans’ Bureau—Continued. 


Mistake in bid—Continued. 
ment authorized, intended bid being 
lower than any other bid received__.-_ 
Withdrawal of lowest bid after bids 
opened, on account of alleged mistake, 
is unauthorized; procedure if bidder 


Options—city unwilling to install water 
mains required by Government unless 
latter contracts for water at certain 
price with option for renewal at the 
end of each year for a 24-year period, or 
payment of stipulated sum at end of 
each year should option not be exer- 
cised; conditions under which contract 
may be entered into 


War Department— 


Acceptance of other than lowest bid— 
where no time limit stated in advertise- 
ment for bids within which delivery re- 
quired, or that time required for de- 
livery would be considered in awarding 
contract, rejection of lowest bid because 
time in which delivery proposed was 


Breach—where charter agreement for 
vessel leased stipulated for its return 
in same condition as received, ordinary 
wear and tear excepted, and vessel was 
damaged in grounding due to overload- 
ing and improper handling by agents or 
subcontractors of Government, United 
States is liable for reasonable and neces- 
sary repairs and incidental expenses in 


Damages— 

Actual—no officer of Government is 
authorized to enter into contract 
whereby United States assumes all 
liability in indefinite amount for all 
damage or injury to persons or prop- 
erty resulting during operation of 
railroad equipment or progress of 
contract work... ......--..-.--.----- 

Liquidated—delay by Government in 
making work available on specified 
date does not so much involve liqui- 
dated damages as the fixing of new 
commencement date with contrac- 


Default—retained percentages due de- 


faulting contractor are subject to equit- 
able lien thereon of surety on perform- 
ance bond on account of its liability for 
payments to laborers and material men. 


Engineers, Corps of— 


Damages, actual—where no specific pro- 
vision for deduction of liquidated 
or actual damages, contractor, upon 
failure to complete work within 
agreed time, is chargeable with all 
expenses caused Government on ac- 
count of delays for which no exten- 
sion of time provided 


omen eweeeccesees 
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CONTRACTS—Continued. 
War Department—Continued. 
Engineers, Corps of—Continued. 

Mistakes—where error in bid was such 
as to attract attention of contracting 
officer at time for acceptance of bid, 
and bidder is willing to accept in 
payment exact amount expended in 
furnishing supplies, which amount is 
less than any correct bid received, 
payment on that basis authorized. - 
Mistakes—where price quoted by lowest 
bidder was based on alleged option 
given it by manufacturer, and difference 
in prices in bids submitted was not 
sufficient to put contracting officer on 
notice of possible mistake, there is no 
authority, after award made, for relief 
of contractor for loss sustained by reason 
of expiration of option, there being no 
undue delay by Government in order- 


Options—where price quoted by lowest 
bidder was based on alleged option 
given it by manutacturer, and difference 
in prices in bids submitted was not 
sufficient to put contracting officer on 
notice of possible mistake, there is no 
authority, after award made, for relief of 
contractor for loss sustained by reason 
of expiration of option, there being no 
undue delay by Government in order- 
ing supplies 

Price—coal—payment on basis of adjust- 
ments in miners’ wage scale 

Quartermaster Corps—actual damages— 
where charter agreement for vessel 
leased stipulated for its return in same 
condition as received, ordinary wear 
and tear excepted, and vessel was dam- 
aged in grounding due to overloading 
and improper handling by agents or 
subcontractors of Government, United 
States is liable for reasonable and neces- 
sary repairs and incidental expenses 
in connection therewith 

COUNTERCLAIMS: 
See Set-off. 
COURTS: 
See Witnesses; Writs. 
Clerks—naturalization fees—retention of 
one-half of fees collected unauthorized 
where clerks paid on salary basis; prac- 
tice to be discontinued 
Costs— 

Special masters—Government’s share of 
master’s compensation and expenses of 
proceedings where subject matter of suit 
pending in United States Supreme 
Court is referred to special master; ap- 
propriation chargeable with. .......... 

Suits — special masters — Government's 
share of master’s compensation and 
expenses of proceedings where subject 
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Page 


COURTS—Continued. 
Costs—Continued. 
matter of suit pending in United States 
Supreme Court is referred to special 
master; appropriation chargeable with. 
Judgments— 
Costs— 
In judgments against United States for 
refund of taxes; when recoverable. __. 
Recovered in judgments against collec- 
tors of internal revenue, for which 
certificates of probable cause have 
been issued; when payable 
Internal-revenue tax refunds— 
Interest—period for which allowable 
under section 615, act May 29, 1928, 


Veterans’ Bureau insurance— 

Attorneys’ fees—final judgments are to 
be paid in accordance with their 
terms, including such allowance for 
attorneys’ fees as may be made by 


Bureau may not award to successful 
litigant any amount in addition to 
that specifically provided for in judg- 
ment or computed in accordance with 


Supreme Courts, United States—special 
masters—Government’s share of master’s 
compensation and expenses of proceed- 
ings where subject matter of suit pending 
in Supreme Court is referred to special 
master; appropriation chargeable with... 


COURTS-MARTIAL: 

Authority—no inherent power in military 
court-martial, court of inquiry, or board 
to compel attendance of civilian witnesses 
before it or to require them to make depo- 
sitions, either by subpoena or other com- 
pulsory process, and such powers may 
never be implied. Civilian witness who 
attends in response to process issued by 
military court which has not express stat- 
utory authority to issue such process is not 
entitled to witness fees, in absence of 
specific appropriation therefor 

Findings, approval of—fact that report of 
board of officers finding soldier indebted 
to company fund was not approved until 
few days after sentence imposed does not 
affect question whether indebtedness may 
be entered as authorized stoppage on pay 
roll and deducted at time of adjustment of 


CUSTOMS SERVICE: 
Fines—refunds—appropriation chargeable 
with, where fines erroneously assessed and 
covered in as miscellaneous receipts 
Seizures—vehicles—lien of claimant under 
conditional sales agreement for unpaid 
purchase price, when and in what manner 
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DAMAGES: 

See Contracts; Leases; Property. 

Personal injuries—claim of husband for 
death of wife resulting from injuries re- 
ceived when struck by car of Alaska 
Railroad is not payable from appropria- 
tion for maintenance and operation of 
railroad, no specific statutory provision 
having been made for payment of such 















































DECEDENTS, ESTATES OF: 
See Burial expenses. 
Administrators— 
Navy enlisted man—moneys due from 














United States to estate of deceased en- 
listed man may not be paid to his 
brothers and a sister by adoption or to 
an administrator acting solely on their 
behalf, nor to an administrator who has 
no interest as legal heir or bona fide 
creditor or who does not act for such 
heir or creditor of the estate..........- 
Veterans’ Bureau adjusted compensa- 
tion— 

If payment to estate of veteran becomes 
necessary under section 508, World 
War adjusted compensation act, add- 
ed by act May 29, 1928, 45 Stat. 949, 
general rule controlling payment of 
of Government funds to an estate be- 
comes applicable, and no payment 
may be made to administrator who 
has no interest either as heir or cred- 
itor, or as representative of heirs or 
creditors, in estate of deceased - .---.- 

Payment may not be made to public 
administrator to whom will of vet- 
eran addressed in form of letter, if 
terms of will are impossible of fulfill- 
ment and there survive no heirs or 
creditors entitled under laws of dis- 
tribution of State of domicile_....... 


Assets— 


Adjusted compensation— 
Veterans’ Bureau beneficiaries— 
Director has authority to determine 
cause of veteran’s death and degree 
of responsibility of designated bene- 
ficiary, where necessary to deter- 
mine whether any payment of ad- 
justed compensation is authorized. 
Coronor’s finding is not binding on 


Where director determined that vet- 
eran was murdered by designated 
beneficiary, his divorced wife, when 
of sound mind, and who immedi- 
ately committed suicide, payment 
of adjusted compensation is un- 
authorized either to her estate or 
that of the veteran................ 
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Assets—Continued. 
Moneys due from United States— 
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Contractors—rights of estate of default- 
ing bankrupt contractor as affected 
by right of surety on performance 
bond which completed work_....._. 

Navy enlisted man—payment may not 
be made to brothers and a sister by 
adoption or to administrator acting 
solely on their behalf, nor to an ad- 
ministrator who has no interest as 
legal heir or bona fide creditor or who 
does not act for such heir or creditor 


Navy personnel—balance due and un- 





Page 


235 





paid at time of death not included in 
term ‘‘moneys’’ as used in act March 
29, 1918, 40 Stat. 499; term refers to 
moneys found in effects of deceased..... 576 
Veteran’s Bureau insurance— ‘awards in 
course of payment” excepted, under 
section 303, World War veterans’ act, 
as amended, from requirement that 
lump-sum awards of remaining value 
of insurance be made to estate of in- 
sured, in certain classes of cases; future 
application of phrase where more than 
one beneficiary or distributee as of 
angie by BODE sc niciine okt i035 <ndnnstiere 337 
Debts—Veterans’ Bureau beneficiaries—if 
named beneficiary does not exist and 
there are no known heirs of insured, pay- 
ment of adjusted compensation to repre- 
sentative of estate authorized only in 
amount of proven debts................- 172 
Distribution—Navy enlisted man—moneys 
due from United States to estate of de- 
ceased enlisted man may not be paid to 
his brothers and a sister by adoption nor 
to an administrator acting solely on their 
behalf, nor to an administrator who has 
no interest as legal heir or bona fide 
creditor or who does not act for such heir 
or creditor of estate................--.-- 235 
Escheat— 
Veterans’ Bureau adjusted compensa- 
tion— 
If named beneficiary does not exist and 
there are no known heirs of insured, 
payment to representative of estate 
is authorized only of amount of 
pebwets Gebte io. sso. kd. nk ke 172 
If payment to estate of veteran becomes 
necessary under section 508, World 
War adjusted compensation act, add- 
ed by act May 29, 1928, 45 Stat. 949, 
general rule controlling payments of 
Government funds to an estate be- 
comes applicable, and no payment 
may be made to an administrator who 
has no interest, either as heir or cred- 
itor or as representative of heirs or 
creditors, in estate of deceased _...... 172 
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DECEDENTS, ESTATES OF—Contd. 
Escheat—Continued. 


Veterans’ Bureau adjusted compensa- Page 


tion—Continued. 

Payment may not be made to public 
administrator to whom will of vet- 
eran addressed in form of letter, if 
terms of will are impossible of fulfill- 
ment and there survive no heirs or 
creditors entitled under laws of dis- 
tribution of State of domicile 

Navy personnel—disposition of money and 
other effects—balance due and unpaid at 
time of death not included in term 
‘‘moneys” as used in act March 29, 1918, 
40 Stat. 499; term refers to moneys found 


Veterans’ Bureau beneficiaries—probate 
fees—authority of director of bureau, un- 
der section 21, World War veterans’ act, 
as amended, in regard to fees payable to 
register of wills, District of Columbia_--- 


DECISIONS: 
Oral—not binding on General Accounting 


See Words and phrases. 


DEPARTMENTS AND ESTABLISH- 
MENTS: 
Heads— 
Administrative determination— 

Navy Department—determination, un- 
der the Secretary, that record of chief 
warrant officer was not creditable at 
termination of 6 or 12 years’ com- 
missioned service may not be modi- 
fied or reversed by reason of subse- 
quent creditable service 

Treasury Department—temporary day 
laboreis employed in emergency in 
field service for periods of one day at 
a time as authorized under customs 
regulations; per diem rates, how fixed. 

Veterans’ Bureau— 

Determination by diector-’ — atity 
ofguardians of beneficiarie .nd pay- 
ments thereto of monthly install- 
ments of compensation, yearly re- 
newable term insurance, or accrued 
maintenance and support allowance 
under World War veterans’ act... 

Director has authority to determine 
cause of veteran’s death and degree 
of responsibility of designated bene- 
ficiary, where necessary to deter- 
mine whether any payment of ad- 
justed compensation is authorized. 
Statement in coroner’s report is not 


Where director determined that vet- 
eran was murdered by designated 
beneficiary, his divorced wife, when 
of sound mind, and who immedi- 
ately committed suicide, payment 
of adjusted compensation is unau- 
thorized either to her estate or that 
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DEPARTMENTS AND ESTABLISH- 
MENTS—Continued. 
Heads—Continued. 
Authority— 
Navy Department— 

Discretion authorized to be exer- 
cised by Secretary in expenditure 
of appropriation “Recreation for 
enlisted men, Navy, 1928,” is a 
legal discretion subject to statutory 
restrictions prohibiting payments 
in advance of rendition of services 
or delivery of articles purchased - _ - 

Secretary has authority to increase 
hours of labor of certain supervisory 
employees of navy yards and naval 
stations from seven to eight hours 
per day without additional com- 


Authority of director, under section 
21, World War veterans’ act, as 
amended, in regard to fees payable 
to register of wills, District of Co- 
lumbia, in connection with estates 
of bureau beneficiaries 

Director may correct erroneous disa- 
bility ratings in connection with 
retirement of emergency officers 
under act May 24, 1928, 45 Stat. 


If original application for reinstate- 
ment of lapsed term insurance filed 
on or prior to July 2, 1927, is finally 
rejected on evidence showing failure 
to meet conditions of regulations 
under which filed, Secretary is 
without authority to reconsider 
application on basis of new evidence 
subsequently filed and subsequent 
to happening of permanent and 
total disability and death of in- 


Certificates—Agriculture, Department 
of—right of State to share in appropria- 
tions is conditional upon certificate of 
Secretary of Agriculture made on or 
before July 1 of each year that “it is 
complying with the provisions of this 
act”’; failure of State to comply may 
not -be waived 

Services between — 

Federal Farm Loan Board and Register 
of the Treasury— verification and de- 
struction of canceled farm loan bonds 
and coupons may not be accomplished 
for the board by the registes’s office, the 
board alone being responsible therefor -- 

Geological Survey and other bureaus, 
etc.—survey may not be charged for 
depreciation on passenger-carrying ve- 
hicles used in cooperative work 

DESERTION: 

Army enlisted man—travel allowance— 
rule that deserter forfeits all pay and al- 
lowances due at date of deseition by 
reasons of violation of enlistment contract 
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DESERTION—Continued. 
does not extend to amounts due in a prior 
enlistment which had been closed by 
honorable discharge 
Coast Guard enlisted men—pay and allow- 
ances due and unpaid on date of desertion 
forfeited, enlistment contract for faithful 
serviee being breached by desertion 
Seamen— 

Destitute American—tesponsibility for 
return to United States of seaman 
left behind under circumstances not 
amounting to desertion, as defined in 
consular regulations, devolves upon 
vessel from which seaman overstayed 
leave, and may not be avoided by sub- 
sequent change in ownership of vessel _. 

Evidence—copy of log of vessel certified 
by United States shipping commis- 
sioner stating that seaman deserted in 
foreign port, unsupported by evidence 
as to desertion required by consular 
regulations, is not sufficient to establish 
desertion or that company has been 
relieved of liability to return seaman 
to United States. 

Wages and effects—consular officers un- 
authorized to demand, receive, ot col- 
lect wages due or effects of deserting 
seamen. Procedure to be followed by 
masters of vessels and shipping com- 
missioners explained 

DESTITUTE SEAMEN: 
See Seamen. 


DETAILS: 

Agriculture Department to Personnel Clas- 
sification Board—employment by depart- 
ment of persons solely for purpose of 
detailing them to classification board 
is unauthorized 

Army officer to Organized Reserves—not 
entitled, under act February 23, 1927, 44 
Stat. 1133, to mileage for travel returning 
to station from duty with Reserves subse- 
quent to June 30, 1927 

Navy Wage Board—per diem in lieu of 
subsistence while absent from head- 
quarters on temporary duty with board 
is payable to civilian member. 

DEVICES: 

Tabulating machines—leasing of, under 
lease providing that ‘‘no cards other than 
those furnished by this company or man- 
ufactured by the Public Printer shall be 
used in machines leased from this com- 


DIPLOMATIC SERVICE: 
See Foreign Service. 
DISABILITY COMPENSATION: 
See Compensation, Veterans’ Bureau. 
DISASTERS: 
Marine—general average claims—insured 
Philippine government property trans- 
ported on Army transport without charge 


Page | DISASTERS—Continued. 


and at owners’ risk; United States not 
liable for general average contribution to 
cover damages by fire aboard vessel, and 
underwriter, on payment of damages 
under owners’ insurance policies, has no 
claim against United States, by way of 
subrogation, for reimbursement of any 
part of payments 
DISBURSING OFFICERS AND 
AGENTS: 
Accounts—transfers—Navy—when pay ac- 
count transferred to disbursing officer in 
possession of facts necessary to make 
proper adjustments and pay correct bal- 
ance, he is responsible for overpayments 
resulting from failure to make adjust- 


Authority—voucher payments—where gen- 
eral supply contractor alleges actual ship- 
ping point is not shipping point on which 
his Washington, D. C., price was based, 
or that he has paid transportation charges 
on a field shipment which United States 
was obligated to pay, and refuses to ac- 
cept payment on usual basis, disbursing 
officer should not adjust matter, but 
should submit voucher to General Ac- 
counting Office for preaudit or direct 
settlement as claim 

Liability— 

Errors, patent—when pay account trans- 
ferred to disbursing officer in possession 
of facts necessary to make proper adjust- 
ments and pay correct balance, he is 
responsible for overpayments resulting 
from failure to make adjustments 

Overpayment of allotments—when pay 
account is transferred to disbursing 
officer in possession of facts necessary to 
make proper adjustments and pay 
correct balance, he is responsible for 
overpayments resulting from failure to 
make adjustments 

Payments, illegal— 

Absolute liability of disbursing officer, 
with his surety, may not be controlled 
by regulations of department under 
which serving 

Government not obligated to assist dis 
bursing officers in recovering unau- 
thorized payments by crediting in 
official accounts amounts otherwise 
allowable to same payee, and such 
credit should not be made where inter- 
ests of United States may be preju- 


When unauthorized payment is made 
from public funds the responsible dis- 
bursing officer, with his surety, is 
first to be looked to or payment to 
United States, the matter being one 
of the fiduciary failing to account, to 
extent of unauthorized payment, for 
public funds advanced to him 
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DISBURSING OFFICERS 

AGENTS— Continued. 

Liability—Continued. 

Priority of debts—neither local laws of 8 
State nor any department or official of 
United States, by regulation or other- 
wise, may create priority as against 
United States, in favor of a disbursing 
officer or other creditor of a common 
debtor, with respect to assets of debtor 
in process of liquidat on 

Relief of postmasters and acting post- 
masters under act March 1, 1929, 45 Stat. 


AND 


DISCHARGES AND DISMISSALS: 
Discharges— 
Army enlisted men— 
Accepted for enlistment at Fort Eustis, 
Va., and discharged at Fort Shafter, 
Hawaii; travel allowance, how com- 


Accepted for enlistment at Manila, 
P. I., and discharged at Fort Hunt, 
Va.; travel allowance, how computed. 

Retired Spanish-American War veteran 
dishonorably discharged from ret red 
list of Army during World War for 
making disloyal statements against 
United States is not entitled to med- 
ical and hospital treatment under 
World War veterans’ act, as amended 

Where discharged to enable acceptance 
of appointment as second lieutenant 
and as such officer ordered to another 
station for duty, he is entitled to pay- 
ment of amount equal to commerical 
cost of transportation of dependents 
when travel has been completed 

Coast Guard petty officer—where ordered 
to make permanent change of station 
and shortly after change is effected 
officer is discharged on expiration of 
enlistment and immediately reenlists at 
same station, discharge and reenlist- 
ment at new station do not deprive of 
right to transportation for dependents 
from old to new station, to which 
otherwise entitled 

Dishonorable— 

Army enlisted men— 

Fact that finding of board of officers 
as to soldier’s indebtedness to com- 
pany fund was not approved until 
few days after sentence imposed 
does not affect question whether 
indebtedness may be entered as 
authorized stoppage on pay roll 
and deducted at time of adjust- 
ment of soldier’s account 

Retired Spanish-American War vet- 
eran dishonorably discharged from 
retired list of Army during World 
War for making disloyal state 
ments against United States is not 
entitled to medical and hospital 
treatment under World War vet- 
erans’ act, as amended._........... 
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DISCHARGES AND DISMISSALS— 

Continued. 

Discharges—Continued. 

Justice Department employees—when 
entitled to traveling expenses to homes 
or places where entered service 

Prisoners, Federal—transportation re- 
quests; prisoner's name as traveler may 


Seamen—transportation—where fur- 
nished on vessel which at time of sea- 
men’s discharge belonged to same 
company that owned vessel on which 
last served, and at time of transporta- 
tion both vessels belonged to said com- 
pany, payment for such transportation 
is not authorized from public funds, 
the obligation of the one vessel being 
that of the other 

Dismissals— 

Postal Service employees— 

Credit authorized for compensation 
withdrawn by postmaster on final 
settlement of account after dismis- 
sal from service for cause. 

Repeated intoxication on duty not 
such violation of oath of office or 
breach of contract of employment as 
to cause forfeiture of compensation 
due for periods prior to dismissal 

DISTRICT OF COLUMBIA: 
Police, Metropolitan— 

Traveling expenses— 

Incurred by inspector incident to study 
of traffic conditions and regulations 
for control of taxicabs and taxicab 
drivers in other cities, payable from 
appropriation “Contingent and mis- 
cellaneous expenses, D. C., 1928’’___ 

Not payable from miscellaneous and 
contingent expense appropriation, 
Metropolitan police, unless clearly 
shown that travel was necessary to 
accomplishment of some object or 
purpose specifically provided for 
in appropriation 

Taxes, collector of—without authority to 
deposit taxes and other revenues of 

District received by him elsewhere than 

with Treasurer of United States; past 

practice of depositing checks remitted in 
payment of taxes in local banks to be 
discontinued 


Wills, register of—fees—authority of Direc-. 
tor of Veterans’ Bureau under section 21, 
World War veterans’ act, as amended, 
in regard to probate fees involving estates 
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DOMICILE: 
Enlisted men—not affected by enlistment 


DRILL PAY: 
See Pay. 
EMPLOYEES: 


571 See Officers and employees. 
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EMPLOYEES’ COMPENSATION COM- 

MISSION: 

Beneficiaries— 

Prisoners—disability compensation un- 
authorized, either for own use or for 
benefit of dependents, for any period 
during which beneficiary imprisoned __ 

Private act authorizing and directing 
Placing of former employee's name on 
roll to receive disability compensation 
is operative only from date of act, in 
absence of another date specifically 
fixed in statute or implied from its 






















































ESCHEAT: 
See Decedents, estates of. 


ESTABLISHMENTS: 
See Departments and establishments. 


ESTOPPEL: 
Veterans’ Bureau insurance— 
Government not estopped to deny Iia- 
bility under converted policy because 
of failure of its officers or employees to 
act promptly or properly on application 
for reinstatement of term insurance on 
basis of which converted policy should 
issue, or because of wrongful issuance 
of converted policy without having 
acted on application for reinstatement_ 
Lapsing considered as having taken place 
prior to entrance of insured into active 
military service where he failed to pay 
Premiums for two months before en- 
trance into active service, and deduc- 
tion of premiums from pay after en- 
trance into service and remittance of 
amount thereof by military authorities 
to bureau, which suspended payments 
without application thereof as premi- 
ums because of nonpayment of prior 
premiums, do not constitute an un- 
conditional acceptance of premium 
payments after default as to estop 
Government from questioning validity 












































































































































World War veteran who had term in- 
surance reinstated and converted under 
section 304, World War veterans’ act, 
on agreed basis that he was at time of 
reinstatement and conversion not 
permanently and totally disabled, is 
estopped to recover on original term 

» insurance on ground of permanent 
total disability sustained while certifi- 
SINE .cccchapuncumanibensess 


EVIDENCE: 

Affidavits— 
Coal production cost requirements as to 
affidavit to accompany vouchers for 
payment where cost of production has 




































































Traveling expenses—receipts required in 
support of vouchers claiming reim- 
bursement for sleeping car, parlor car, 
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EVIDENCE—Continued. 
Affidavits—Continued. 
and stateroom fares paid im cash, and 
and affidavit as to loss of receipts not 
acceptable to authorize reimbursement 


Desertion of seamen—copy of log of vessel 
certified by United States shipping com- 
missioner stating that seaman deserted 
in foreign port, unsupported by evidence 
as to desertion required by consular regu- 
lations, is not sufficient to establish de- 

sertion or that company has been relieved 

of liability to return seaman to United 


Misconduct—possession and _ transporta- 
tion of intoxicating liquors—where civil 
trial of Army enlisted man results in 
“hung jury”’ and he is released on motion 
of prosecuting attorney to dismiss charge, 
it is not established that absence from 
duty by reason of arrest, detention, and 
trial was due to own misconduct, and 
pay for period of absence is authorized__ 

Signatures on transportation requests— 

Federal prisoner’s mame as traveler may 
be signed by warden. --................. 


EXECUTIVE DEPARTMENTS: 
See Departments and establishments. 


FEDERAL FARM LOAN BOARD: 

Farm loan bonds—verification and de- 
struction of canceled bonds and coupons 
in office of Register of the Treasury 
authorized only by Farm Loan Board--- 

FEES: 

Bee Attorneys; Commissioners, United States; 
Witnesses. 

Probate—authority of Director of Veterans’ 
Bureau, under section 21, World War 
veterans’ act, as amended, in regard to 
fees payable to register of wills, District 
of Columbia, in connection with estates 
of bureau beneficiaries._................. 

Visas—refunds authorized in connection 
with nonquota immigration visas on 
showing of payment because of erroneous 
demand by immigration officers . 

FOREIGN SERVICE: 

Officers—without authority to demand, 
receive, or collect wages due or effects of 
deserting seamen. Procedure to be fol- 
lowed by masters of vessels and shipping 
commissioners as to disposition of, ex- 


Retirement—retroactive from termination 
of active pay status; when authorized __- 
FORMS: 
Contracts— 
Standard Government construction con- 
tract— 

Deduction of liquidated damages not 
required for period between effective 
date of order for suspension of road 

building during winter period and 
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FOR MS— Continued. 
Contracts—Continued. 
Standard Government construction 
contract—Continued. 
effective date of order to recommence 
work when contract period includes 


Deduction of liquidated damages un- 
authorized for delay resulting from 
excepted causes, whether delay was 
before or after stipulated date for 
completion 

Extensions of time may not be granted 
by administrative officers on account 
of delay in performance; proper pro- 
cedure explained 

Standard—purchase of coal—payment on 
basis of adjustments in miners’ wage 


512, 671 


FREIGHT: 
See Transportation. 
FUNDS: 
See Accounts. 
Private— 
Reimbursement for expenditures from 
cash— 

Receipts required in support of vouch- 
ers claiming reimbursement for sleep- 
ing car, parlor car, and stateroom 
fares paid in cash, and affidavit as 
to loss of receipts not acceptable to 
authorize reimbursement of such 


Where owners or operators of ferries 
at isolated points object to or refuse to 
accept transportation requests, trav- 
eler may make payment in cash and 
claim reimbursement on regular 
travel voucher with explanation of 
failure to use requests 

8t. Elizabeths Hospital patients—where 
insane patient left hospital and entered 
National Home for Disabled Volunteer 
Soldiers and then was formally dis- 
charged from hospital, his private funds 
may not be transferred to the home 
solely on his witnessed mark; proper 
disposition of funds explained. 

Trust funds—amounts due purchasers 
of Geological Survey maps remaining 
in special deposit account of depart- 
ment disbursing officer for several 
years; disposition of 

Public— 

District of Columbia revenues—no 
authority for collector of taxes to de- 
posit taxes and other revenues of Dis- 
trict received by. him elsewhere than 
with Treasarer of United States; past 
practice of depositing checks remitted 
in payment of taxes in local banks to 


Priority of debts—neither local laws of a 
State nor any department or official of 
United States, by regulation or other- 
wise, may create priority as against 


DIGEST 


FUN DS—Continued. 
Public—Continued. 
United States, in favor of a disbursing 
officer or other creditor of a common 
debtor, with respect to assets of debtor 
in process of liquidation, and one 
having control of such assets is, in that 
connection, a trustee for United States 
until debts due are satisfied, failure on 
his part first to satisfy debts due United 
States making him liable therefor in 
his-own person and)estate. ._.......... 
Trust— 

Amounts due purehasers of Geological 
Survey maps remaining in special de- 
posit account of department disbursing 
officer for several years; disposition of_-. 

Indian moneys, proceeds of labor—in- 
terest not authorized under act Feb- 
Tuary 12, 1929, 45 Stat. 1164, on amounts 
carried under said fund 

FUNERAL EXPENSES: 
See Burial expenses. 


FURLOUGHS: 

Army enlisted man while on furlough 
arrested by civil authorities on charges 
preferred, found guilty, and sentenced to 
imprisonment, resulting in discharge 
from Army; status was that of being on 
authorized leave until expiration of fur- 
lough entitling to pay therefor, and after 
expiration of furlough his status became 
that of absent without leave not entitling 


GASOLINE AND OIL: 

Coupon books—purchase of, on behalf of 
Government, for use in connection with 
automobile operated under Government 
control is unauthorized; evidence neces- 
sary to secure reimbursement of value of 
book where purchase made 

GENERAL ACCOUNTING OFFICE: 

Decisions, oral—not binding on office. 

Jurisdiction— 

Fees—acknowledgment of discharge of 
tax liens—claim of United States com- 
missioner for fee must be settled in... 

Relief of postmasters and acting post- 
masters under act March 1, 1929, 45 Stat. 


Reports to Congress under act April 10, 
1928, 45 Stat. 413—claim for payment of 
insurance that had lapsed for nonpay- 
ment of premiums does not come within 


Settlements—delay incident to determina- 
tion whether or not claimant is indebted 
to United States for unpaid taxes is not a 
withholding or set-off of amount claimed 
within meaning of act March 3, 1875, 18 
Stat. 481, so as to require payment of inter- 


est on said claim. ............ converted + 668 
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GENERAL AVERAGE: 

Philippine government property—United 
States not liable for general average con- 
tribution to cover damages to shipments 
resulting from fire aboard Army transport 
on which transported without charge and 
at owners’ risk; and underwriter, on pay- 
ment of damages under owners’ insurance 
policies, bas no claim against United 
States, by way of subrogation, for reim- 
bursement of any part of payments 

GENERAL SUPPLY COMMITTEE: 

Schedule— 

Paragraph 12, Form A, 1928—procedure 
under, as to freight charge adjustments, 
as incorporated by reference in con- 
tracts for supplies listed therein 

Spap—weights obtained at time of receipt 
by committee are to govern, but depart- 
ment or establishment purchasing is 
not precluded from questioning correct- 
ness thereof. 

GOVERNMENT PRINTING OFFICE: 

See Printing and binding. 


GRATUITIES: 
Bonus—s60— 
Inapplicable as premiums to revive lapsed 
term insurance where insured died prior 
to February 24, 1919, date of act granting 


Inapplicable as premiums to revive lapsed 
war-risk insurance where insured died 
on February 24, 1919, date of act grant- 


Six months’ death— 
Navy enlisted man— 

Mother not entitled to, under act May 
22, 1928, 45 Stat. 710, where no bene- 
ficiary designated under act June 4, 
1920, 41 Stat. 824, the act of May 22, 
1928, not being retroactive in effect. _ 

Not payable under act June 4, 1920, 41 
Stat. 824, to widow, child, or other 
dependent relative, where man killed 
by automobile while absent from 
duty without authority 


GUARDIAN AND WARD: 

Veterans’ Bureau beneficiaries—determina- 
tion by director of identity of guardians 
and payments thereto of monthly install- 
ments of compensation, yearly renewable 
term insurance, or accrued maintenance 
and support allowance, under World War 


GUARDS: 

Property, public—payment from public 
funds to detective agency for furnishing 
armed watchmen to guard certain alcohol 
at a customhouse pending shipment to 
Panama Canal, unauthorized in absence 
of showing that watchmen were not em- 
ployees of agency or that agency is not 
similar to Pinkerton Detective Agency... 

HEADQUARTERS: 

Bee Subsistence. 
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HEADS OF DEPARTMENTS: 
See Departments and establishments. 


HIGHWAYS: 

Construction—default—trights of surety on 
performance bond which completed work 
of defaulting bankrupt contractor, as 
affected by rights of estate of contractor, 
as to moneys due under contract 

HOLIDAYS: 

Inauguration Day—compensation of navy 
yard employees — Inauguration Day, 
though legal holiday in District of Colum- 
bia, is not holiday to which navy yard 
employees entitled with pay under act 
August 29, 1916, 39 Stat. 617, and it was 
Proper for Secretary of the Navy to excuse 
such employees on that day and require 
the time to be charged to leave with pay 
if accrued and due, otherwise to leave 
WOES BAF nnn dcveconcenccessccnbented 


Washington's Birthday—per diems of navy 
yard employees—permanent per diem 
employees entitled to pay for February 
22, when they worked only part of day on 
February 21, and did not work thereafter 
until February 25, due to suspension of 
specific work to which they could be 


Transporation of private mount of Army 
officer to his new station at his own ex- 
pense; reimbursement unauthorized 


HOSPITALS: 

See Medical treatment. 

8t. Elizabeths Hospital—patients’ private 
funds—where insane patient left hospital 
and entered National Home for Disabled 
Volunteer Soldiers and then was formally 
discharged from hospital, his private 
funds may not be transferred to the home 
solely on his witnessed mark; proper dis- 
position of funds explained 


HOUSEHOLD EFFECTS: 
See Transportation. 


HUSBAND AND WIFE: 
Husband killed by wife— 
Veterans’ Bureau adjusted compensa- 
tion— 

Director has authority to determine 
cause of veteran’s death and degree 
of responsibility of designated bene- 
ficiary, where necessary to determine 
whether any payment of adjusted 
compensation is authorized. Coro- 
ner’s finding is not binding on 


Where director determined that veteran 
‘was murdered by designated bene- 
ficiary, his divorced wife, when of 
sound mind, and who immediately 
committed suicide, payment of ad- 
justed compensation is unauthorized 
either to her estate or that of the 
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HUSBAND AND WIFE—Continued. Page | INSURANCE: 


Marriage—dissolution of, precludes pay- 
ment of rental and subsistence allowances 
to officer on account of stepson 

Wife— 

Death of, resulting from injuries received 
when struck by car of Alaska Rail- 
road—claim of husband not payable 
from appropriation for maintenance 
and operation of railroad 

Where legal surname changed by court 
order, wife may thereafter be known 
and recognized, for pay-roll and other 
official purposes, under name decreed 


IMMIGRATION: 

Fines—refunds unauthorized under section 
9, immigration act of 1917, 39 Stat. 880, 
notwithstanding alien admitted for some 
reason even though proper for exclusion 


Visas, nonquota—refunds authorized on 
showing of payment of fees because of 
erroneous demand by immigration offi- 


cers...... 
IA 


INDIAN AFFAIRS: 

Individual Indian money checks in small 
amounts drawn on local depositories and 
remaining outstanding and unpaid for 
several years; disposition of. 

Trust funds—Indian moneys, proceeds of 
labor—interest not authorized under act 
February 12, 1929, 45 Stat. 1164, on 
amounts carried under said fund. _.....-. 

INJURIES: 

Personal— 

Claim of husband for damages on account 
of death of wife resulting from injuries 
received when struck by car of Alaska 
Railroad is not payable from appro- 
priation for maintenance and operation 


Navy enlisted man killed by automobile 
while absent from duty without au- 
thority; widow, child, or other de- 
pendent relative not entitled to six 
months’ pay gratuity under act June 
4, 1920, 41 Stat. 824... ............... J 

Traveling expenses—appropriation avail- 
able for traveling expenses is applicable 
to reimbursement of employee injured 
coincident with termination of official 
duty in travel status for expenses in- 
curred in returning to headquarters; 
basis of payment 

INSANE AND IMBECILES: 

St. Elizabeths Hospital patients—where 
insane patient left hospital and entered 
National Home for Disabled Volunteer 
Soldiers and then was formally discharged 
from hospital, his private funds may not 
be transferred to the home solely on his 
witnessed mark; proper disposition of 
funds explained 

Statutes of limitation run against everyone 
without regard to personal disability of 
insanity, unless there is a saving of such 
cases in the statute. 
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See Veterans’ Bureau. 

Books, private—subpmna duces tecum 
ordered claimant to produce before Fed- 
eral grand jury certain books and records, 
which were insured against loss; premium 
considered necessary expense in procure- 
ment of evidence for United States and 
payment authorized 

Contractor’s liability—workmen’s compen- 
sation insurance—United States as con- 
tractor not liable in damages or otherwise 
for its acts in sovereign capacity, and 
contract for work in District of Columbia 
may not be amended so as to impose on 
Government cost of workmen’s compen- 
sation insurance necessitated by act May 
17, 1928, 45 Stat. 600 

Marine—general average claims—United 
States not liable for general average con- 
tribution to cover damages to shipments 
resulting from fire aboard Army trans- 
port on which transported without charge 
and at owners’ risk; and underwriter, on 
payment of damages under owners’ in- 
surance policies, has no claim against 
United States, by way of subrogation, 
for reimbursement of any part of pay- 


Property, private—subpoena duces tecum 
ordered claimant to produce before Fed- 
eral grand jury certain books and records, 
which were insured against loss; premium 
considered necessary expense in procure- 
ment of evidence for United States and 
payment authorized 

Workmen’s compensation—United States 
as contractor not liable in damages or 
otherwise for its acts in sovereign capac- 
ity, and contract for work in District of 
Columbia may not be amended so as to 
impose on Government cost of workmen’s 
compensation insurance necessitated by 
act May 17, 1928, 45 Stat. 600. 

INTEREST: 

Banks—ieans to veterans—under section 
502 (h), act May 19, 1924, 43 Stat. 128, ‘no 
payment upon any note’’ is authorized 
to bank where officer or employee thereof, 
even for own personal benefit, collects 
from veteran more than interest specified 
in statute. Prohibition of statute not 
removed by bank’s offer to credit veteran 
with excess collection 

Claims— 

Mere delay in settlement by General 
Accounting Office pending determina- 
tion whether or not claimant is indebted 
to United States for unpaid taxes is not 
a withholding or set-off of amount 
claimed within meaning of act March 
3, 1875, 18 Stat. 481, so as to require pay- 
ment of interest on claim 

Not payable under act March 3, 1875, 18 
Stat. 481, where suit brought against 
claimant was settled by acceptance of 
offer in compromise. Moneys with- 
held under section 236, R. S., as amend- 
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INTEREST— Continued. 
Claims—Continued. 
ed by section 305, act June 10, 1921, do 


Indian moneys, proceeds of labor—un- 
authorized under act February 12, 1929, 
45 Stat. 1164, on amounts carried under 


Judgments—internal-revenue tax refunds— 
period for which allowable under section 
615, act May 29, 1928, 45 Stat. 877 

Trust funds—Indian moneys, proceeds of 
labor—unauthorized under act February 
12, 1929, 45 Stat. 1164, on funds carried 


INTERIOR, DEPARTMENT OF: 
See Indian Affairs; St. Elizabeths Hospital. 


INTERMENT: 
See Burial expenses. 


INTERNAL REVENUE SERVICE 
See Prohibition, Enforcement of; Taxes. 


JUDGMENTS: 
See Courts; Interest. 


JURISDICTION: 
See General Accounting Office; Veterans’ 
Bureau. 
LABOR DEPARTMENT: 
See Childrens’ Bureau. 


LABOR-SAVING DEVICES: 

Tabulating machines—leasing of, under 
lease providing that “no cards other than 
those furnished by this company or man- 
ufactured by the Publie Printer shall be 
used in machines leased from this com- 
pany” is unauthorized 


LAND: 
See Leases; Real estate. 
LAND-GRANT: 

Deductions—express shipments are sub- 
ject to, where service rendered by Rail- 
way Express Agency (Inc.)_............- 

LEASES: 

Damages—barge Neptune No. 14-——where 
charter agreement for vessel stipulated for 
its return in same condition as received, 
ordinary wear and tear excepted, and ves- 
sel was damaged in grounding due to 
overloading and improper handling by 
agents or subcontractors of Govern- 
ment, United States is liable for reason- 
able and necessary repairs and incidental 
expenses in connection therewith 

Equipment— 

Elevators—formal lease under which 
United States acquires right to occupy 
building at stipulated rental, subject 
to renewal from year to year for period 
of 10 years, may not be canceled and 
new lease at increased rental substi- 
tuted therefor in order to compensate 
lessors for improved equipment in- 
stalled prior to cancellation, installa- 
tion having been made without prior 
agreement as to increased rental 


LEASES—Continued. 
Equipment—Continued. 

Machines, tabulating—leasing of, under 
lease providing that “no cards other 
than those furnished by this company 
or manufactured by the Public Printer 
shall be used in machines leased from 
this company" is unauthorized 

Water system—formal lease under which 
United States acquires right to occupy 
building at stipulated rental, subject 
to renewal from year to year for period 
of 10 years, may not be canceled and 
new lease at increase rental substi- 
tuted therefor in order to compensate 
lessors for improved equipment in- 
stalled prior to cancellation, installa- 
tion having been made without prior 
agreement as to increased rental 

Land—oil and gas disputes—act February 
15, 1928, 45 Stat. 104, providing for ac- 
quisition of leases, sites, and rights of 
way “under terms customary in the oil 
and gas industry” does not authorize 
stipulation in contracts for submission of 
disputes to board of arbitration, but 
such disputes are to be determined in ac- 
cordance with statutes for settlement of 
disputes with United States 
Renewals—rent increase—formal lease 
under which United States acquires right 
to occupy building at stipulated rental, 
subject to renewal from year to year for 
period of 10 years, may not be canceled 
and new lease at increased rental sub- 
stituted therefor in order to compensate 
lessors for improved elevators and water 
system installed prior to cancellation, in- 
stallation having been made without prior 
agreement as to increased rental 


Rent— 

Increase—formal lease under which 
United States acquires right to occupy 
building at stipulated rental, subject 
to renewal from year to year for period 
of 10 years, may not be canceled and new 
lease at increased rental substituted 
therefor in order to compensate lessors 
for improved elevators and water sys- 
tem installed prior to cancellation, in- 
stallation having been made without 
prior agreement as to increased rental__- 

Public property to employees— 

In absence of specific provisions of law 
to contrary, all proceeds from rentals 
of Government property authorized 
by law should be deposited into 
Treasury as miscellaneous receipts, 
and any item of upkeep, mainten- 
ance, or other item connected with the 
property should be charged to ap- 
propriation specifically provided for 


Pursuant to act March 5, 1928, 45 Stat. 
193, there is no longer necessity for 
leases of Government property to, 
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LEASES—Continued. 
Rent—Continued. 


LEAVES OF ABSENCE—Continued. 


Page Annual—Continued. Page 


Public property to employees—Contd. 

, and collection of rent from, civilian 
employees of Government entitled to 
allowances in kind. In lieu thereof, 
particular quarters and other allow- 
ances for individual employees should 
be designated in administrative 


Refunds—death of lessee after making 
payment of month’s rent is not ground 
for refund by Government of any por- 
tion thereof where lease provided for 
monthly payments of rent in advance. 

Repairs in kind in lieu of cash rental—not 
proper basis for rental of public build- 
ings under control of Secretary of War-- 

Repairs and improvements— 

Elevators—formal lease under which 
United States acquires right to occupy 
building at stipulated rental, subject to 
renewal from year to year for period of 
10 years, may not be canceled and new 
lease at increased rental substituted 
therefor in order to compensate lessors 
for improved equipment installed prior 
to cancellation, installation having 
been made without prior agreement as 


Public buildings—rental of, by Secretary 
of War on basis of repairs in kind in lieu 
of cash rental is not authorized. 

Water system—formal lease under which 
United States acquires right to occupy 
building at stipulated rental, subject to 
renewal from year to year for period of 
10 years, may not be canceled and new 
lease at increased rental substituted 
therefor in order to compensate lessors 
for improved equipment installed prior 
to cancellation, installation having been 
made without prior agreement as to in- 


Termination— 


Internal Revenue Service—formal lease 
under which United States acquires 
right to occupy building at stipulated 
rental, subject to renewal from year to 
year for period of 10 years, may not be 
canceled and new lease at increased 
rental substituted therefor in order to 
compensate lessors for improved eleva- 
tors and water system installed prior to 
cancellation, installation having been 
made without prior agreement as to 


Rental refunds—death of lessee after 
making payment of month’s rent is not 
ground for refund by Government of 
any portion thereof where lease pro- 
vided for monthly payments of rent in 


LEAVES OF ABSENCE: 


Annual— 
Accrued—naval station employees—in 
absence of specific statutory authority, 


169 


leave earned by civilian employee of 
Navy Department on duty at a station 
outside continental limits of United 
States may not be granted subsequent 
to separation from service, nor may he 
be paid for leave accrued but not granted 


Chemical Warfare Service—laborers and 
clerks employed at Edgewood Arsenal 
and paid from appropriation ‘‘Chemi- 
cal Warfare Service, Army,” are field 
employees of War Department and not 
entitled to leave under act, August 29, 
1916, 39 Stat. 617 

Extended—Navy officer detached from 
duty and granted one year’s leave, and 
during such period not engaged in 
service of Government, not entitled, in 
absence of direction otherwise by Presi- 
dent, to half pay while on such extended 
leave subsequent to date on which 
accumulated leave expired 


Postal Service employees—fact of recent 
appointment does not affect right to 
leave benefits under act May 17, 1928, 
45 Stat. 595, except as may be provided 
by administrative regulations 


Treasury Department employees—where 
employee traveling under orders with 
sleeping-car privileges makes stop-overs 
en route without official authority, to 
spend nights in hotels rather than on 
trains, such expenses when less than 
authorized sleeping-car accommoda- 
tions will be paid, but employee will be 
charged with annual leave or leave with- 
out pay for time lost by reason of stop- 


Cumulative—Postal Service employees— 


entitled, under acts February 28, 1925, 
43 Stat. 1064, and May 17, 1928, 45 Stat. 
595, to credit for unused sick leave with 
pay at rate of 10 days a year, beginning 
with July 1, 1922 


Furloughs—Army enlisted man arrested by 


civil authorities on charges preferred, 
found guilty, and sentenced to imprison- 
ment, resulting in discharge from Army; 
Status was that of being on authorized 
leave until expiration of furlough entitling 
to pay therefor, and after expiration of 
furlough his status became that of absent 
without leave not entitling to pay 


Military— 


Army enlisted man while on furlough 
arrested by civil) authorities on charges 
preferred, found guilty, and sentenced 
to imprisonment, resulting in discharge 
from Army; status was that of being on 
authorized leave until expiration of 
furlough entitling to pay therefor, and 
after expiration of furlough his status 
became that of absent without leave not 
entitling to pay 
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LEAVES OF ABSENCE—C ontinued. 
Military—Continued. 

District of Columbia employees who are 
members of District National Guard, 
not entitled to military leave under 
section 49, act March 1, 1889, 25 Stat. 
779, as amended, while participating in 
target matches outside District of 
Columbia, except as to matches held in 
connection with annual encampments. 

Double—employee of United States who is 
member of National Guard and of 
Officers’ Reserve Corps may be granted 
leave on account of membership in each 


Extended—Navy officer detached from 
duty and granted one year’s leave, and 
during such period not engaged in 
service of Government, not entitled, in 
absence of direction otherwise by Presi- 
dent, to half pay while on such extended 
leave subsequent to date on which accu- 
mulated leave expired 

Federal employees generally who are 
members of District of Columbia 
National Guard, not entitled to mili- 
tary leave under section 49, act March 1, 
1889, 25 Stat. 779, as amended, while par- 
ticipating in target matches outside 
District of Columbia, except as to 
matches held in connection with annual 
encampments 

National Guard— 

Employee of United States who is mem 
ber of National Guard and of Officers’ 
Reserve Corps may be granted leave 
on account of membership in each 


Employees of District of Columbia who 
are members of National Guard are 
not entitled to military leave under 
section 49, act March 1, 1889, 25 Stat. 
779, as amended, while participating 
in target matches outside District of 
Columbia, except as to matches held 
in connection with annual encamp- 


Officers’ 
United States who is member of Na- 
tional Guard and of Officers’ Reserve 
Corps may be granted leave on account 
of membership in each organization... 
Retroactive—navy yard employees—rate of 
pay where leave with pay surrendered in 
second service year is substituted for leave 
taken without pay in first service year; 


Entitled, under acts February 28, 1925, 
43 Stat. 1064, and May 17, 1928, 45 
Stat. 505, to credit for unused sick 
leave with pay at rate of 10 days a 


year, beginning with July 1, 1922... 283, 348 


LEAVES OF ABSENCE—Continued. 


Page 8ickness—C ontinued. 


Postal Service employees—Continued. 
Fact of recent appointment does not 
affect right to leave benefits under act 
May 17, 1928, 45 Stat. 595, except as 
may be provided by administrative 


Laborer in Railway Mail Service ap- 
pointed February 1, 1924; leave bene- 
fits to which entitled if and when ap- 
pointed substitute railway postal 
elerk and regular railway postal 


Sick leave accrued from July 1, 1922, to 
August 11, 1924, to credit of rural car- 
rier who was appointed substitute 
railway postal clerk August 12, 1924, 
and regular clerk December 1, 1927, 
may be taken in case of illness 

Without pay— 

Navy yard employees—rate of pay where 
leave with pay surrendered in second 
service year is substituted for leave 
taken without pay in first service year; 


Treasury Department employee travel- 
ing under orders with sleeping-car privi- 
leges makes stop-overs en route without 
official authority, to spend nights in 
hotels rather than on trains; such ex- 
penses when less than authorized sleep- 
ing-car accommodations will be paid, 
but employee will be charged with 
annual leave or leave without pay for 
time lost by reason of stop-overs 

LEGISLATION: 

Private acts—effective date—act authoriz- 
ing and directing placing of former em- 
ployee’s name on roll to receive disability 
compensation under employees’ compen- 
sation act is operative only from date of 
act, in absence of another date specifically 
fixed in statute or implied from its nature 


Taxes—acknowledgments—United States 
commissioner without authority to collect 
fee for, and where no qualified United 
States official is available to take acknow- 
ledgment the appropriation for collecting 
the internal revenue may be charged with 
cost of such acknowledgments taken be- 
fore officers authorized by law of States in 
which taken to take same.............__. 

Vehicles—seizures—Customs Service—lien 
of claimant under conditional sales agree- 
ment for unpaid purchase price; when and 
in what manner recognized 

LIVESTOCK: 

Horses—private mount of Army officer 
transported to his new station at his own 
expense; reimbursement unauthorized -.. 
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LOANS: 
See Veterans’ Bureau, adjusted compensation. 
LONGEVITY: 
See Compensation; Pay. 
MAILS: 
See Post Office Department, 
MARINE CORPS: 
See Pay; Quarters. 
MEALS: 
See Subsistence. 


MEDICAL TREATMENT: 

Army enlisted man, retired-—Spanish- 
American War veteran dishonorably dis- 
charged from retired list of Army during 
World War for making disloyal state- 
ments against United States is not entitled 
to medical and hospital treatment under 
World War veterans’ act, as amended ---. 

Employees’ Compensation Commission 
beneficiaries—traveling expenses—appro- 
priation available for traveling expenses is 
applicable to reimbursement of employee 
injured coincident with termination of 
official duty in travel status for expenses 
incurred in returning to headquarters; 
basis of payment 

Examinations, physical—Indian Service 
employees—traveling expenses incident 
to physical examination with view of 
possible retirement, incurred at direction 
of head of office in which employed, but 
without direction of Commissioner of 
Pensions, may not be reimbursed 

Hospitalization— Reserve Officers’ Training 
Corps—attendance at camp established 
and maintained under section 47d, act 
June 4, 1920, 41 Stat. 779, as part of course 
at educational institution, does not entitle 
student to benefits of disability compen- 
sation and/or hospitalization under World 
War veterans’ act, as amended 

Reserve Officers’ Training Corps—attend- 
ance at camp established and maintained 
under section 47d, act June 4, 1920, 41 
Stat. 779, as part of course at educational 
institution, does not entitle student to 
benefits of disability compensation and/or 
hospitalization under World War veter- 
ans’ act, as amended 

Veterans’ Bureau beneficiaries—retired en- 
listed man, veteran of Spanish-American 
War, dishonorably discharged from re- 
tired list of Army during World War for 
making disloyal statements against 
United States is not entitled to medical 
and hospital treatment under World War 
veterans’ act, as amended 


Veterans of Spanish-American W ar—retired 
enlisted man dishonorably discharged 
from retired list of Army during World 
War for making disloyal statements 
against United States is not entitled to 
medical and hospital treatment under 
World War veterans’ act, as amended -.. 


Page | MILEAGE: 


Air travel— 
Army officers— 

Unauthorized for travel by air under 
orders not specifically directing travel 
by such means; actual and necessary 
expenses only are reimbursable 

Where ordered to travel from point to 
point in United States and entitled 
to 8 cents per mile under act June 10, 
1922, as amended, officer may not be 
furnished transportation requests for 
travel by commercial airplane, the 
cost of extraordinary means of trans- 
portation being payable by him 

Change of station— 
Navy officere— 

Where granted delay en route to count 
as leave, and while on leave the or- 
ders are modified, the travel per- 
formed is incident to the leavegranted 
and payment of mileage is unauthor- 


Where upon arrival of designated ves- 
sel at an Atlantic port, officer de- 
tached at Philadelphia and directed 
te report thereon, orders not specify- 
ing port, and upon information ob- 
tained two months in advance of ar- 
rival of vessel he proceeded to Nor- 
folk, Va,, and from there to Newport, 
R. IL, where vessel actually was, 
mileage in excess of that computed 
on distance from Philadelphia to 
Newport is not authorized 

Delayed travel—Navy officer, on change of 
station, granted delay en route to count 
as leave, and while on leave the orders 
are modified; travel performed is incident 
to the leave granted and payment of 
mileage is unauthorized... ............_. 

Details to Organized Reserves—Army offi- 
cers not entitled to mileage under act 
February 23, 1927, 44 Stat. 1133, for travel 
returning to stat‘on from duty with re- 
serves subsequent to June 30, 1927 

Leaves of absence—Navy officers, on 
change of station, granted delay en route 
to count as leave, and while on leave the 
orders are modified; travel performed is 
incident to the leave granted and pay- 
ment of mileage is unauthorized 

Limits ‘of United States, outside—Army 
Officers’ Reserve Corps—travel under or- 
ders for training duty of 15 days or less 
entitles to actual expenses only, or when 
travel performed by privately owned 
automobile, to allowance of 3 cents per 
mile under section 12, act June 10, 1922, 
as amended by act May 29, 1928, 45 


Relief from active duty—retired Navy 
officer entitled to mileage under orders 
to proceed home, where travel performed 
within one year after relief from duty_._. 
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MILEAGE—Continued. 

Retirement—Navy officer entitled to mile- 
age under orders to proceed home, where 
travel performed within one year after 
retirement 

Routes, circuitous—Navy officer—where 
upon arrival of designated vessel at At- 
lantic port, officer detached at Philadel- 
phia and directed to report thereon, or- 
ders not specifying port, and upon infor- 
mation obtained two months in advance 
of arrival of vessel he proceeded to Nor- 
folk, Va., and from there to Newport, 
R. L., where vessel actually was, mileage 
in excess of that computed on distance 
from Philadelphia to Newport is not 


Witnesses—although United States com- 
missioner without authority to issue sub- 
pena to person residing outside his dis- 
trict, a witness who responds thereto is 
entitled to fee as witness and to mileage 
from his home to commissioner’s office, 
and return, where court, being advised of 
all facts, enters order approving sub- 


MISCELLANEOUS RECEIPTS: 
Customs fines — refunds — appropriation 
chargeable with, where fines erroneously 
assessed and covered in as miscellaneous 


Damages— 

Public property in transit—recoveries 
from common carriers are for deposit- 
ing into Treasury as miscellaneous re- 
Ge cccee ernenetaNaaEnege 

Reclamation Service contracts—where 
contractor defaulted in deliveries of 
sand and gravel for use on work in 
connection with reclamation fund, 
da mages collected, if any, represent- 
ing excess cost of open-market pur- 
chase, are for crediting as miscellane- 
ous receipts and not to reclamation 
SE. cocast-deueplatmsimioudaesumnanane 

District of Columbia revenues—accounting 
procedure where subsequent legislative 
enactment provides that of an appropria- 
tion already made from general fund of 

Treasury a part thereof shall be borne by 

the District of Columbia 

Rental from public property— 

In absence of specific provisions of law to 
contrary, a1 proceeds from rentals of 
Government property authorized by 
law should be deposited into Treasury 
as miscellaneous receipts 

Rental received from public buildings 
must be deposited into Treasury as 
miscel.aneous receipts; Secretary of 
War may not rent public buildings 
under his control for rental in form of 
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MISSISSIPPI RIVER COMMISSION: 
Members’ compensation— ‘“‘officia’ salary’ 
of Army officers appointed or employed 
on commission, required by act May 15, 
1928, 45 Stat. 537, to be deducted from 
compensation paid by commission, in- 
cludes both pay and allowances. ........ 
MISTAKES: 
See Contracts. 


NATIONAL GUARD: 
See Leaves of absence; Pay. 


NATIONAL HOME FOR DISABLED 
VOLUNTEER SOLDIERS: 
Members—eligibility for admission, how 
determined in case of person who had 
been both honorably and dishonorably 
dischaiged from the service 
Purchase of shoes, brooms, and brushes in 
open market unauthorized except on 
showing that Federal Penitentiary, 
Leavenworth, Kans., can not furnish 
same; and purchase of particular kind 
not obtainable from penitentiary may 
not be made without showing of necessity 
GREE so dtnactcoen, 
NATUBALIZATION: 
Citizenship fees—retention by clerks of 
courts of one-half of fees collected un- 
authorized where clerks paid on salary 


NAVAL RESERVE: 

See Pay. 

NAVY: 

See Gratuities; Pay; Quarters; Subsistence 
allowance. 

Deceased persons—disposition of moneys 
and other effects—balance due and un- 
paid at time of death not included in term 
“moneys”’ as used in act March 29, 1918, 
40 Stat. 499; term refers to moneys found 
in effects of deceased 

NAVY DEPARTMENT: 
See Departments and establishments, heads. 
NAVY WAGE BOARD: 

Not such board, commission, or council as 

is prohibited by act March 4, 1909, 35 


NEWSPAPERS: 
See Books, periodicals, and newspapers. 
NIGHT WORK: 

Postal Service employees—extra pay re- 
ceived for night work during regular 
working hours at night is not “overtime 
pay” within section 12, act September 7, 
1916, 39 Stat. 746, but is part of regular 
monthly pay, on basis of which disability 
compensation is to be computed 

OATHS: 

Paupers—fees—United States commis- 
sioner entitled to, where pisoner served 
all or part of prescribed 30 days under 
parole, same as where entire 30 days 
served in actual confinement.......... si 


Page 
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OATHS— Continued. 

Violation—Postal Service employees— 
repeated intoxication on duty not such 
violation of oath of office or breach of con- 
tract of employment as to cause forfeiture 
of compensation due for periods prior to 


OFFICERS AND EMPLOYEES: 
See Appointments; Classification; Compen- 
sation; Oaths; Pay. 
De facto— 

Term of office when not specifically fixed 
by statute begins, in case of appointive 
offices, on date e: appointment, and 
where no statutory authority for officer 
to hold over, his incumbency ceases 
at end of term, and for period while 
holding over he is a de facto officer, 
and as such has no claim for salary of 
the office, but if it has been paid it can 
not be recovered back 


Voluntary service performed by member 
of Naval Reserve Force subsequent to 
enrollment but prior to commission and 
order to active duty did not constitute 
member “de facto” officer for period of 
such service, is not service for pay or 
longevity credit, and may not be count- 
ed in comparing commissioned service 
of staff officer of Navy with commis- 
sioned service of line officer drawing 

* pay of fourth period 

Torts—no officer of Government is author- 
ized to enter into contract whereby 

United States assumes all liability in in- 

definite amount for all damage or injury 

to persons or property that may result 
during operation of railroad equipment 
or progress pf contract work 
OFFSET: 
See Set-off. 
OPEN-MARKET PURCHASES: 
See Contracts. 


OVERTIME: 

Postal Service employees—extra pay re- 
ceived for night work during regular 
working hours at night is not “overtime 
pay” with n section 12, act Septembe: 7, 
1916 39 Stat 746, but is part o regular 
monthly pay on basis of which disability 
compensation is to be computed 

PAY: 
For civilian personnel, see Compensation. 
Absence under civil arrest— 
Army enlisted men— 

Where civil trial on charge of posses- 
sion and transportation of intoxi- 
cating liquors results in “hung jury” 
and man is released on motion of 
prosecuting attorney to dismiss 
charge, it is not established that 
absence from duty by reason of 
arrest, detention, and trial was due to 
own misconduct, and pay for period 
of absence is authorized............. 


Page | PAY—Continued. 
Absence under civil arrest—Continued. 


Army enlisted men—Continued. 

While on furlough man arrested by civil 
authorities on charges preferred, 
found guilty, and sentenced to im- 
prisonment, resulting in discharge 
from Army; status was that of being 
on authorized leave until expiration 
of furlough entitling to pay therefor, 
and after expiration of furlough his 
status became that of absent without 
leave not entitling to pay. 


Absence without leave— 


Army enlisted man while on furlough ar- 
rested by civil authorities on charges 
preferred, found guilty, and sentenced 
to imprisonment, resulting in discharge 
from Army; status was that of being on 
authorized leave until expiration of fur- 
lough entitling to pay therefor, and 
after expiration of furlough his status 
became that of absent without leave 
not entitling to pay 

Navy— 

Enlisted man—contract of enlistment 
calls for honest and faithful service 
and is an entirety, and if service for 
any portion of the time is omitted 
without authority, the pay and al- 
lowances authorized for “service” 


Warrant officers not entitled to any pay 
where absence not excused as una- 
voidable. 


Active duty— 


Army warrant officer on retired list of 
Army served as captain, Signal section, 
Reserve Corps, during World War, and 
accepted appointment as major, Signal 
Corps section, Officers’ Reserve Corps, 
January 14, 1923; pay and allowances 
entitled to when on active duty under 
reserve commission 

Naval Reserve officers—under section 20, 
act February 28, 1925, 43 Stat. 1085, 
Secretary ot the Navy may authorize 
Reserve members to report for active 
training duty with or without pay, and 
failure of immediate commandant to 
state in officer’s orders that training 
duty in excess of 30 days was to be with- 
out pay can not have effect of author- 
izing active duty pay beyond 30 days_- 

Officers’ Reserve Corps— 

Order authorizing member to attend 
course of instruction at Army school 
in inactive status may not be amend- 
ed retroactively to place him in active 
status while so in attendance and he is 
not entitled to pay and allowances 
for any period prior to date he offi- 
cially and necessarily compiies with 
amending order to active duty 

Warrant officer on retired list of Army 
served as captain, Signal Section, 
Reserve Corps, during World War, 


Page 
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PAY—Continued. 
Active duty—Continued. 
Officers’ Reserve Corps—Continued. Page 


PAY—Continued. 
Drill—Continued. 
National Guard—Continued. 


and accepted appointment as major, 
Signal Corps Section, Offigeis’ Re- 
serve Corps, January 14, 1923; pay 
and allowances entitled to when on 
active duty under reserve commis- 


Allowances—Coast Guard enlisted men— 
amount due and unpaid on date of deser- 
tion forfeited, enlistment contract for 
faithful service being breached by deser- 


Aviation duty— 
Suspension from flying— 

Army officer whose suspension from 
flying due to sickness in line of duty 
effective May 3, 1927, upon relief 
from duty and order to hospital for 
treatment, was terminated July 12, 
1928, date of passing physical exam- 
ination for flying, and who performed 
flights from July 12 to 31, 1928, total- 
ing over 12 hours, is not entitled under 
paragraph 12, Executive order March 
10, 1927, to flying pay prior to report- 
ing for duty after suspension re- 


Where Army officer suspended from 
all duty involving flying by reason 
of failure to pass required physical 
examination, no flying pay accrued 
during suspension period, and fact 
that officer was sick in line of duty 
during portion of period in no way 
affects his right to pay under Execu- 
tive order of March 10, 1927 


Desertion— 


Army enlisted men—rule that deserter 
forfeits all pay and allowances due at 
date of desertion by reason of violation 
of enlistment contract does not extend 
to amounts due in a prior enlistment 
which had been closed by honorable 


Coast Guard enlisted men—amount due 
and unpaid on date of desertion for- 
feited, enlistment contract for faithful 
service being breached by desertion. - 

Double—warrant officer on retired list of 

Army served as captain, Signal Section, 

Reserve Corps, during World War, and 

accepted appointment as major, Signal 

Corps Section, Officers’ Reserve Corps, 

January 14, 1923; pay and allowances en- 

titled to when on active duty under 


Enlisted men and officers—where de- 
tachments from several companies are 
placed on State military duty at 
same place, and split assemblies are 
ordered for each company, fact that 
several detachments held joint 
formation instead of separate forma- 
tions does not deprive men so par- 


ticipating of pay to which otherwise 


Officers—there can be no duly ordered 
formation of a single individual 
within section 92, national defense 
act, as amended by act June 3, 1924, 


Forfeitures—Army enlisted man—rule that 


deserter forfeits all pay and allowances 
due at date of desertion by reason of vio- 
lation of enlistment contract does not 
extend to amounts due in a prior enlist- 
ment which had been closed by honor- 


Furloughs—Army enlisted man while on 


furlough arrested by civil authorities on 
charges preferred, found guilty, and sen- 
tenced to imprisonment, resulting in dis- 
charge from Army; status was that of 
being on authorized leave until expira- 
tion of furlough entitling to pay therefor, 
and after expiration of furlough his status 
became that of absent without leave not 
entitling to pay 


Leaves of absence— 


Act February 11, 1925, 43 Stat. 879— 
Navy officer detached from duty and 
granted one year’s leave, and during 
such period not engaged in service of , 
Government, not entitled, in absence 
of direction otherwise by President, to 
half pay while on such extended leave 
subsequent to date on which accumu- 
lated leave expired 

Active duty—tetired Navy officer en- 
titled to active duty pay while on au- 
thorized leave not in excess of statutory 
leave limits and while on sick leave; 
and to one-half active duty pay for leave 
in excess of statutory limits 

Cumulative—Navy warrant officers en- 
titled to full pay for authorized leave 
not in excess of 30 days a year cumu- 
lative for four years 

Excess— 

Navy— 

Retired officer in active duty status 
is entitled to active duty pay while 
on authorized leave not in excess 
of statutory limits and while on 
sick leave; and to one-half active 
duty pay for leave in excess of 
statutory limits 

Warrant officer entitled to half pay 
if President so directs in individual 
case for authorized leave in excess 
of 30 days a year 

Extended—Navy officer detached from 
duty and granted one year’s leave, and 
during such period was not engaged in 
service of Government; not entitled, 
in absence of direction otherwise by 
President, to half pay while on such 
extended leave subsequent to date on 
which accumulated leave expired 
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PAY—Continued. 
Longevity— 
Army officers— 
Prior service as officers of Philippine 
Constabulary may be counted 
Retired for disability in line of duty 
prior to July 1, 1922, may net include 


Page | PAY—Continued. 
Longevit y—Continued. 
Navy—Continued. 
ensign in accordance with section 3, 
act June 4, 1920, 41 Stat. 834, 835, and, 
thereafter, having been dropped from 


permanent office of ensign by reason 


in computation of service for pur- 
poses of comparison unde: act May 
8, 1926, 44 Stat. 417, to determine 
period and length of service pay 
under act June 10, 1922, 42 Stat. 625, 


of failure to qualify professionally 
for promotion, was immediately 
taken up in permanent warrant officer 
status previously vacated, in accord- 
ance with sections 3 and 4 of said act__ 


as amended, any period of time dur- 
ing which he has held commission as 
officer of National Guard not in 
Federal service since retirement 
Service not authorized by preexisting 
laws to be included in computation 
for pay purposes is not authorized by 
act May 8, 1926, 44 Stat. 417, to be 
included, for purposes of comparison, 
to determine period and length of 
service pay under act June 10, 1922, 
42 Stat. 625 
Where officer retired June 29, 1922, for 
wounds received in battle becomes 
entitled to pay under act June 10, 
1922, 42 Stat. 625, pursuant to act 
May 8, 1926, 44 Stat. 417, he may not 
thereafter be paid under act May 11, 
1908, 35 Stat. 108, although under last 
cited act pay for intermittent periods, 
because of subsequent retired service, 
would be greater 
Army Officers’ Reserve Corps—active 
duty as officers of Philippine Constabu- 
lary may not be counted 
Marine Corps retired officers—service 
which may be credited under acts May 
8, 1926, 44 Stat. 417, and May 26, 1928, 
45 Stat. 774 
Navy— 
Officers—voluntary service performed 


Navy warrant officer, permanent, serving 
under temporary appointment as lieu- 
tenant, by accepting permanent appoint- 
ment as ensign November 21, 1921, under 
section 3, act June 4, 192u, 41 Stat. 834, 
vacated both permanent warrant office 
and temporary office of lieutenant 

Pay rolls— 

Federal Trade Commission—for July, 
1928, should show both automatic 
increase in salary aithoiived by Weich 
Act as of July 1, 1928, and effective date 
in July of any reallocations of positions 

Signatures—where married woman has 
her legal surname changed by court 
order, she may thereafter be known 
and recognized, for pay-roll and other 
official purposes, under name decreed 


Periods— 
Army officers— 
Prior service as officers of Philippine 
Constabulary may be counted._... - 
Retired for disability in line of duty 
prior to July 1, 1922, may not include 
in computation of service for pur- 
poses of comparison under act May 8, 
1926, 44 Btat. 417, to determine period 
and length of service pay under act 
June 10, 1922, 42 Stat. 625, as amended, 
any period of time during which he 


as member of Naval Reserve Force 
subsequent to enrollment but prior to 
commission and order to active duty 
did not constitute member “‘de facto” 
officer for period of such service; is not 
service for pay or longevity credit; 
and may not be counted in comparing 
commissioned service of staff officer of 
Navy with commissioned serivce of 
line officer drawing pay of fourth 


Retired officers—under act May 26, 
1928, 45 Stat. 774, amending section 17, 
act June 10, 1922, 42 Stat, 632, all 
active duty performed since retire- 
ment may be counted in computation 
effective from date of amendatory 


Warrant officers—service to be counted 
by officer who, while serving under 
temporary appointment as. lieuten- 
ant,on November 21, 1921, accepted 
permanent appointment in grade of 
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has held commission as officer of 
National Guard not in Federal service 
since retirement... .. .. .. .. .........-.- 
Service not authorized by preexisting 
laws to be included in computation 
for pay purposes is not authorized by 
act May 8, 1926, 44 Stat. 417, to be in- 
cluded, for purposes of comparison, to 
determine period and length of serv- 
icé pay under act June 10, 1922, 42 


Marine Corps retired officers—service 
which may be credited under acts May 
8, 1926, 44 Stat. 417, and May 26, 1928, 
45 Stat. 774 

Navy— 

Chief warrant officers—where com- 
pleted 6 years’ commissioned service 
in 1921 and record was determined to 
be not creditable in 1921, 1922, 1923, 
1924, and 1925, but was determined by 
Secretary of Navy to be creditable 
on April 11, 1927, officer is not entitled 
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to second period pay, under act June 

10, 1922, 42 Stat. 627, prior to April 11, 

















Officer—voluntary service performed 
as member of Naval Reserve Force 
subsequent to enrollment but prior 
to commission and order to active 
duty did not constitute member “de 
facto” officer for period of such ser- 
vice; is not service for pay or longevity 
credit; and may not be counted in 
comparing commissioned service of 
staff officer of Navy with commis- 
sioned service of line officer drawing 
pay of fourth period...........-...-- 

Retired officers—uuder act May 26, 
1928, 45 Stat. 774, amending section 
17, act June 10, 1922, 42 Stat. 632, all 
active duty performed since retire- 
ment may be counted in computa- 
tion, effective from date of amenda- 






















































































Philippine Constabulary service— 
Army officers— 

Eliminated from active list December 
15, 1922, by act June 30, 1922, 42 Stat. 
716, as amended, with retired pay at 
2% per cent multiplied by number of 
years of complete commissioned serv- 
ice under appointment from Govern- 
ment; are authorized by act May 23, 
1928, 45 Stat. 720, to include on and 
after that date active duty performed 
as officers of Philippine Constabulary 
in determining active pay on which 
retired pay computed, but not author- 
ized to credit such service to change 
per centum rate of active pay fixed as 
retired pay at time of retirement, 
under act June 30, 1922, which rate is 
















































































May count prior service as officers of 
constabulary for purposes of longev- 
ity and period pay-........-....---.. 

Private acts. See Legislation 
Prorating— 
Navy— 

Warrant officers—timit of total pay and 
allowances per annum fixed by act 
February 16, 1929, 45 Stat. 1186, 
amending act June 10, 1922, must be 
so prorated during fractional portions 
of year that such limit will not be 
qmntet. sak isiaed. AS 2 ee 

Warrant officers (commissioned)—limit 
of total pay and allowances per an- 
num fixed by act February 16, 1929, 
45 Stat. 1186, amending act June 10, 
1922, must be so prorated during frac- 
tional portions of year that such limit 
will not be exceeded......... ovvbcese 
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PAY—Continued. 
Retired— 
Army— 

Enlisted men—application of act June 
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4, 1920, 41 Stat. 786, as amplified, to 
retired enlisted men, retired prior to 
July 1, 1922, who served honorably 
as commissioned officers of United 
States Guards some time between 
April 6, 1917, and November 11, 1918. 


Officers— 


Eliminated from active list Decem- 
ber 15, 1922, by act June 30, 1922, 42 
Stat. 716, as amended, with retired 
pay at 24% per cent multiplied by 
number of years of commissioned 
service under appointment from 
Government; are authorized by act 
May 23, 1928, 45 Stat. 720, to include 
on and after that date active duty 
performed as officers of Philippine 
Constabulary in determining active 
pay on which retired pay com- 
puted, but not authorized to credit 
such service to change per centum 
rate of active pay fixed as retired 
pay at time of retirement, under 
act June 30, 1922, which rate is per- 
cent cnt een he ates 

Retired for disability in line of duty 
prior to July 1, 1922; may not in- 
clude in computation of service for 
purposes of comparison under act 
May 8, 1926, 44 Stat. 417, to deter- 
mine period and length of service 
pay under act June 10, 1922, 42 Stat. 
625, as amended, any period of time 
during which he has held commis- 
sion as officer of National Guard 
not in Federal service since retire- 
in 


Retired September 10, 1927, as cap- 


tain in Medical Administrative 
Corps of Army; pay entitled to un- 
der act June 10, 1922, 42 Stat. 625, 
as amended by act May 28, 1928, 


Selected for elimination from Army 


and placed on retired list, at 244 per 
cent multiplied by number of years 
of commissioned service of active 
duty pay under act June 30, 1922, 
42 Stat. 722; not entitled under act 
May 26, 1928, 45 Stat. 774, to count 
service since retirement to increase 
percentage of active pay payable as 
retired pay, but entitled to credit 
for active service since retirement 
to determined rate of pay based on 
percentage fixed when retired... .. 


Service not authorized by preexisting 


laws to be included in computation 
for pay purposes is not authorized 
by act May 8, 1926, 44 Stat. 417, to 
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Officers—Continued. 

be included, for purposes of com- 
parison, to determine period and 
length of service pay under act 
June 10, 1922, 42 Stat. 625. 

Service which may be counted under 
act May 26, 1928, 45 Stat. 774, by 
officers retired prior to June 30, 


Warrant officer on retired list of Army 
served as captain, Signal Section, 
Reserve Corps, during World War, 
and accepted appointment as major, 
Signal Corps Section, Officers’ Re- 
serve Corps, January 14, 1923; pay 
and allowances entitled to when on 
active duty under reserve commis- 


Where officer retired June 29, 1922, 
for wounds received in battle be- 
comes entitled to pay under act 
June 10, 1922, 42 Stat. 625, pursuant 
to act May 8, 1926, 44 Stat. 417, he 
may not thereafter be paid under 
act May 11, 1908, 35 Stat. 108, al- 
though under last cited act pay for 
intermittent periods, because of 
subsequent retired service, would 


Coast Guard enlisted men and officers— 
in permanent service; prior service that 
may be counted for retirement under act 
January 28, 1915, 38 Stat. 802 

Marine Corps officers—active service 
after retirement may be counted, under 
acts May 8, 1926, 44 Stat. 417, and May 
26, 1928, 45 Stat. 774, in determining 
base or period pay and longevity pay, 
but increased retired pay is not effective 
prior to May 26, 1928 

World War officers— 

Applicant for retirement found other- 
wise within act May 24, 1928, 45 Stat. 
735, and more than 10 per cent but 
less than 30 per cent disabled and 
placed on retired list without retired 
pay; when placing on retired list with 
pay thereafter authorized. 

Death compensation under World War 
veterans’ act otherwise payable to 
dependents of deceased ex-officers is 
not to be denied because such officers 
made application for and received 
retirement pay under act May 24, 
1928, 45 Stat. 735 

Enlisted man on active list of Regular 
Army may not be retired under act 
May 24, 1928, 45 Stat. 735, but may 
be examined and accorded rating of 
physical disability because of World 
War service, under World War vet- 
erans’ act, notwithstanding he is on 
active list of Regular Army. 


Erroneous disability ratings in connec- 
tion with retirement under act May 
24, 1928, 45 Stat. 735, may be cor- 
rected by director of Veterans’ Bu- 


Former officer otherwise within act 
May 24, 1928, 45 Stat. 735, may be 
retired thereunder notwithstanding 
after separation from World War 
service he is appointed officer in 
Reserve Corps and is serving on 
active duty; but he may not be paid 
retired pay under act while in receipt 
of active duty pay and allowances 
under reserve commission________.___ 

Former officers otherwise within act 
May 24, 1928, 45 Stat. 735, are entitled 
to retirement thereunder notwith- 
standing they have been or may be 
retired under civil service retirement 
act July 3, 1926, 44 Stat. 907, whether 
for age or disability, including iden- 
tical disability on which their retire- 
ment under act May 24, 1928, is based_ 

Nurse or attendant allowance payable, 
in addition to retired pay and allow- 
ances, under section 202 (5), act June 
7, 1924; 43 Stat. 619, rather than under 
repealed statute of December 18, 1922, 
42 Stat. 1064, referred to in act May 
24, 1928, 45 Stat. 735, granting retired 
pay and allowances 

Person who served in Army, Navy, or 
Marine Corps under emergency com- 
mission and who was subsequently 
appointed in permanent establish- 
ment may not, after separation from 
regular service, be retired under act 
May 24, 1928, 45 Stat. 735, notwith- 
standing existing disability traceable 
to service under emergency commis- 


Requirements as to rating of permanent 
physical disability to entitle to retire- 
ment under act May 24, 1928, 45 Stat. 


Retired enlisted men of Regular Army, 
Navy, or Marine Corps may not be 
placed on retired list created by act 
May 24, 1928, 45 Stat. 735 

Temporary officers of Army, Navy, or 
Marine Corps who had no permanent 
status in Regular Establishment as 
commissioned or warrant officers to 
which they would revert on discharge 
from temporary commission; when 
entitled to benefits of act May 2, 


Where applicant for retirement under 
act May 24, 1928, 45 Stat. 735, had 
been rated by Veterans’ Bureau less 
than 30 per cent disabled, but when 
examined for retirement as result of 
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PAY—Continued. 
Retired—Continued. 

World War officers—Continued. 
application is found 30 per cent or 
more disabled, retired pay com- 
mences with date of receipt of appl:- 
cation in bureau 

Where application for retirement under 
act May 24, 1928, 45 Stat. 735, filed 
within one year from date thereof, 
fact that all necessary administrative 
action can not be taken prior to expi- 
ration of one year from May 2, 1928, 
does not affect right to retirement; 
but disability rating must be with 
respect to condition of applicant on 
date of examination if made before 
May 2, 1929, or based on condition 
on that date if made thereafter 

Sea duty—Navy warrant officers—under 

act February 16, 1920, 45 Stat. 1186, 

amending section 10, act June 10, 1922, 

42 Stat. 630, there are no longer separate 

rates of pay of warrant officers for sea and 
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PAY—Continued. 
Submarine duty—Continued. 
Navy officers—Continued. 
additional pay authorized in act 
April 9, 1928, 45 Stat. 412 
Twenty-five per cent additional pay 
authorized in act April 9, 1928, 45 
Stat. 412, for officer ‘‘on duty on 
board a submarine” is not within 
$7,200 limitation prescribed in section 
7, act June 10, 1922, 42 Stat. 628, with 
respect to ‘‘base pay, pay for length 
of service, and allowances for sub- 
sistence and rental of quarters” au- 
thorized for an officer below grade of 
brigadier general or its equivalent __- 
Training—Naval Reserve officers—under 
section 20, act February 28, 1925, 43 Stat. 
1085, Secretary of the Navy may authorize 
reserve members to report for active train- 
ing duty with or without pay, and failure 
of immediate commandant to state in of- 
ficer’s orders that training duty in excess 
of 30 days was to be without pay can not 
have effect of authorizing active-duty 
pay beyond 30 days 
PAYMASTERS: 
See Disbursing officers and agents. 


PAYMENTS: 
See Checks; Disbursing officers and agents, 


Page Page 


Aviation increase— 
Army officers— 
Where suspended from duty involv- 
ing flying by reason of failure to 
pass required physical examina- 


tion, no flying pay accrued during 
suspension period, and fact that 
officer was sick in line of duty 
during portion of perfod in no way 
affects his right to pay under Execu- 
tive order of March 10, 1927 
Where suspension from flying due to 
sickness in line of duty effective 
May 3, 1927, upon relief from duty 
and order to hospital for treatment, 
was terminated July 12, 1928, date 
of passing physical examination for 
flying, and officer performed flights 
from July 12 to 31, 1928, totaling 
over 12 hours, he is not entitled 
under paragraph 12, Executive 
order of March 10, 1927, to flying 
pay prior to reporting for duty after 
suspension removed 
Submarine increase—Navy officers not 
entitled to 25 per amt additional pay 
under act April 9, 1928, 45 Stat. 412, 
while absent from vessel on account of 


finding of board of officers as to soldier's 
indebtedness to company fund was not 
approved until a few days after sentence 
imposed does not affect question whether 
indebtedness may be entered as author- 
ized stoppage on pay roll and deducted at 
time of adjustment of soldier’s account __- 
Submarine dut y— 

Navy officers— 
Not entitled, while absent from vessel 
by reason of sickness, to 25 per cent 


relief. 


Advance— 


Coupon books—purchase of, on behalf of 
Government, for use in procurement of 
gasoline and oil for automobile op- 
erated under Government control is 
unauthorized; evidence necess -y to 
secure reimbursement of value of book 
where purchase made._.___._. 


Navy yard and naval station employees— 
payment on last working day of month 
when last day of month falls on Sunday, 
or a holiday, or a day when yard or 
station is closed by competent order is 
unauthorized 


News service—State Department—ap- 
propriation specifically providing for 
payment in advance for subscriptions to 
newspapers is available for subscrip- 
tion to news service furnishing advance 
information of items ordinarily found 
in newspapers. - 


Rent refunds—death of lessee after mak- 
ing payment of month’s rent is not 
ground for refund by Government of 
any portion thereof where lease pro- 
vided for monthly payments of rent in 


Subscriptions—authority in act March 3, 
1915, 38 Stat. 929, for advance payments 
for ‘newspapers and periodicals for the 
naval service” from ‘‘ Pay, miscellan- 
eous, Navy,” is not authority for such 
payments from “Recreation for en- 
listed men, Navy, 1928” 
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PAYMENTS—Continued. 

Erroneous — adjusted compensation —re- 
sulting from error in War Department, 
and not from error in judgment or 
change in construction of statute by 
Secretary of War; how recoverable- -.-. 

Tilegal— 

Liability—absolute on disbursing officer, 
with his surety, and may not be con- 
trolled by regulations of department 
under which serving 

Recovery—Government not obligated to 
assist disbursing officer by crediting in 
official accounts amounts otherwise al- 
lowable to same payee, and such credit 
should not be made where interests of 
United States may be prejudiced 
thereby 

Overpayments—allotments—when pay ac- 

count transferred to disbursing officer in 

possession of facts necessary to make 
proper adjustments and pay correct bal- 
ance, he is responsible for overpayments 
resulting from failure to make adjust- 

WIND sii Saeeek bas csesn dh tiethe 

Voluntary—Army officer who had private 

mount transported by private shipping 

concern to his new station at his own ex- 
pense is not entitled to reimbursement of 
nnd Tet... sc dhacrcetdtccabascibs nts 


PAYROLLS: 

July, 1928—should show both automatic in- 
crease in salary authorized by Welch Act 
as of July 1, 1928, and effective date in 
July of any reallocations of positions, viz, 
date of receipt of notice in administrative 


Monthly—requirement in General Regula- 
tions No. 54, July 6, 1926, that only one 
pay roll per month be submitted for audit 
is mandatory to all administrative offices, 
with exception stated in Supplement No. 
1, September 10, 1926, applicable to field 


PENITENTIARIES AND PRISONS: 

Leavenworth, Kans.—shoes, brooms, and 
brushes manufactured by; open-market 
purchase elsewhere by National Home 
for Disabled Volunteer Soldiers unauthor- 
ized except on showing that penitentiary 
can not furnish same; and purchase of 
particular kind not obtainable from peni- 
tentiary may not be made without show- 
ing of necessity therefor 

Prisoners— 

Disability compensation—Employ ees’ 
Compensation Commission beneficiary 
not entitled to, either for own use or for 
benefit of dependents, for any period 
during imprisonment... ...... 

Discharged—transportation 
prisoner’s name as traveler may be 
signed to request by warden........... 


PENSIONS: 
See Pay, retired; Retirement, 
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457 


224 
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See Pay. 


PERSONAL INJURIES: 
See Injuries. 


PERSONAL SERVICES: 
Arbitrators—act February 15, 1928, 45 Stat. 
104, providing for acquisition of leases, 
sites, and rights of way ‘‘under terms 
customary in the oil and gas industry” 
does not authorize stipulation in contracts 
for submission of disputes to board of ar- 
bitration, but such disputes are to be de- 
termined in accordance with statutes for 
settlement of disputes with United States. 
Detective agencies—payment for furnish- 
ing armed watchmen to guard certain al- 
cohol at customhouse pending shipment 
to Panama Canal, unauthorized in ab- 
sence of showing that watchmen are not 
employees of agency or that agency is not 
similar to Pinkerton Detective Agency 
within act March 3, 1893, 27 Stat. 591__.. 


News service—State Department—appro- 
priation specifically providing for pay- 
ment in advance for subscriptions to 
newspapers is available for subscription to 
news service furnishing advance informa- 
tion of items ordinarily found in news- 


Watchmen—payment to detective agency 
for furnishing armed watchmen to guard 
certain alcohol at customhouse pending 
shipment to Panama Canal, unauthorized 
in absence of showing that watchmen are 
not employees of agency or that agency is 
not similar to Pinkerton Detective 
Agency within act March 3, 1893, 27 Stat. 


PERSONNEL CLASSIFICATION 
BOARD: 
See Classification. 


PHILIPPINE ISLANDS: 

Government property — general average 
claims—where transported on Army 
transport without charge and at owners’ 
risk, United States not liable for general 
average contribution to cover damages to 
shipments resulting from fire aboard ves- 
sel; and underwriter, on payment of dam- 
ages under owners’ insurance policies, has 
no claim against United States, by way of 
subrogation, for reimbursement of any 
part of payments 

POST OFFICE DEPARTMENT: 

Mail messengers—compensation payable 
under act March 1, 1929, 45 Stat. 1441... 

Mails— 

Screen-wagon service— 

Additional compensation unauthorized 
for increased service made necessary 
by change in location of railway term- 
inal post office, where contract pro- 
vided that no additional compensa- 
tion would be payable in event of such 
contingency 
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Mails—Continued 
Screen-wagon service—Continued. 
Contractor not entitled to additional 
compensation because of change of 
site at which particular mail arrives 
and departs, where contract provided 
that such contingency would not en- 
title to additional payment 
Postmasters— 
Fourth class— 
Compensation— 
Credit authorized for amount with- 
drawn on final settlement of ac- 
count after dismissal from service 


Post office advanced to third class on 
July 1 because total compensation 
of postmaster and receipts of office 
for preceding calendar year exceeded 
$1,100 and $1,500, respectively, ad- 
vancement not being due tounusual 
conditions, may not be reduced to 
fourth class on account of reduced 
receipts for a quarter of the calendar 

May not contract to carry mail or per- 
form service on star route. 

May not serve as substitute or temporary 
rural carriers and be paid therefor_..... 

Relief under act March 1, 1929, 45 Stat. 
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Post offices— 

Advancement or reduction in class— 
fourth-class office advanced to third 
class on July 1 because total compensa- 
tion of postmaster and receipts of office 
for preceding calendar year exceeded 
$1,100 and $1,500, respectively, advance- 
ment not being due to unusual con- 
ditions, may not be reduced to fourth 
class on account of reduced receipts for 
a quarter of the calendar year 

Elevators—installation of, in Washington 
City post office being a public improve- 
ment within section 3733, R. 8., may 
not be charged to department appro- 
priation ‘‘ Labor-saving devices” 

Substitute employees at first and second 
class post offices paid at rate of 65 cents 
per hour, on basis of 306 days per an- 
num of eight hours, receive $1,591.20-_-. 

Rural carriers may serve as mail messengers 
and be paid therefor not in excess of $300 
for any one year, provided total com- 
pensation from postal funds does not ex- 
ceed $2,000 for any one fiscal year 

Star-route contractor or subcontractor may 
not be employed as substitute or tem- 


PRINTING AND BINDING: 


Blank books—procurement from Public 
Printer mandatory in absence of showing 
that Government Printing Office is un- 
able to meet needs of Government..... - 
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PRINTING AND BINDING—Contd. Page 


Cards, tabulating— 

Leasing of tabulating machines under 
lease providing that ‘‘no cards other 
than those furnished by this company 
or manufactured by the Public Printer 
shall be used in machines leased from 
this company” is unauthorized 

Procurement requirements under act 
February 28, 1929, 45 Stat. 1400 

Government Printing Office—under act 
February 28, 1929, 45 Stat. 1400, all print- 
ing and binding and blank-book work, 
including tabulating cards, required by 
executive departments and establish- 
ments in District of Columbia must be 
procured from or through Public Printer, 
irrespective of whether such work can be 
done at Government Printing Office or 
must be obtained by contract from com- 
mercial manufacturers or concerns 
Notebooks, stenographers’ — procurement 
from Public Printer mandatory in ab- 
sence of showing that Government Print- 
ing Office is unable to meet needs of 
Government 
PRISONERS: 
See Penitentiaries and prisons. 


PRIVATE FUNDS: 

See Funds. 

PRIVATE PROPERTY: 

See Property. 

PROHIBITION, ENFORCEMENT OF: 

Property, private—damages—payment for 
damages to private automobile sustained 
in collision with an automobile which had 
been commandeered by a prohibition of- 
ficer and was being used to pursue another 
car suspected of violation of prohibition 
law is unauthorized 

Seized automobiles — storage — method 
which may be used in determining stor- 
age charges for intermediate periods, or 
fractional parts of month, where storage 
rates are on monthly basis. 

PROJECTS: 

Yakima irrigation project, Kittitas divi- 
sion, North Branch Canal laterals—where 
two projects advertised separately and 
proposals requested separately, a bidder 
who is high on one proposal may not have 
the same accepted by virtue of alternative 
proposal contained in second bid to re- 
duce same sufficiently to make him low 
bidder under both advertisements in 
event he is awarded all the work 

PROMOTIONS: 
See Classification; Compensation. 
PROPERTY: 

Philippine government — insured and 
transported on Army transport without 
charge and at owners’ risk; United States 
not liable for general average contribution 
to cover damages to shipments by fire 
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Private—Continued. 


aboard vessel; and underwriter, on pay- 
ment of damages under owners’ insurance 
policies, has no claim against United 
States, by way of subrogation, for reim- 
bursement of any part of payments 


Private— 


Damages— 

Barge—where charter agreement for 
vessel leased stipulated for its return 
in same condition as received, ordi- 
nary wear and tear excepted, and ves- 
sel was damaged in grounding due to 
overloading and improper handling 
by agents or subcontractors of Gov- 
ernment, United States is liable for 
reasonable and necessary repairs and 
incidental expenses in connection 
therewith 

General average contributions—where 
Philippine government property 
transported on Army transport with- 
out charge and at owners’ risk, 
United States not liable for general 
average contribution to cover damage 
to shipments resulting from fire 
aboard vessel; and underwriter, on 
payment of damages under owners’ 
insurance policies, has no claim 
against United States, by way of 
subrogation, for reimbursement of 
any part of payments 

Prohibition enforeement—payment for 
damages to private automobile sus- 
tained in collision with an automobile 
which had been commandéered by a 
prohibition officer and was being used 
to pursue another car suspected of vio- 
lation of prohibition law is unauthor- 


Destroyed— 

Alaska Railroad employees, being em- 
ployees of United States, are not en- 
titled to reimbursement from appro- 
priation ‘‘Alaska Railroad fund’’ for 
personal property destroyed by fire 
resulting from wreck on railroad, in 
absence of specific provision in ap- 
propriation act or other law therefor . 

Forest Service—harness destroyed by 
fire while in storage; reimbursement 
not authorized under act March 4, 
1913, 37 Stat. 843 

Insurance—subpoeena duces tecum or- 
dered claimant to produce before Fed- 
eral grand jury certain books and rec- 
ords which wero insured against loss; 


Lost—Continued. 

Military service—requirement in act 
March 4, 1921, 41 Stat. 1436, that 
claims thereunder must be filed with- 
in two years is not a statute of limi- 
tations, but a limitation o1 the right, 
and period may not be extended for 
any cause not named in statute; in- 
sanity will not extend limitation 

Seized— 

Customs Service—lien of claimant 
under conditional sale agreement for 
unpaid purchase price; when and in 
what manner recognized 

Storage—method which may be used in 
determining storage charges for inter- 
mediate periods, or fractional parts of 
month, where storage rates are on 
monthly basis 


Public— 


Damaged in transit—trecoveries from com- 
mon carriers are for depositing into 
Treasury as miscellaneous receipts_... 

Leases— 

Government employees— 

In absence of specific provisions of 
law to contrary, all proceeds from 
rentals of Government property 
authorized by law should be de- 
posited into Treasury as miscel- 
laneous receipts, and any item of 
upkeep, maintenance, or other item 
connected with the property should 
be charged to appropriation specifi- 
cally provided for that purpose-... 

Pursuant to act March 5, 1928, 45 
Stat. 193, there is no longer neces- 
sity for leases of Government prop- 
erty to, and collection of rent from, 
civilian employees of Government 
entitled to allowances in kind. In 
lieu thereof, particular quarters 
and other allowances for individval 
employees should be design:ted in 
administrative orders. 

Watchmen—payment to detective agency 
for furnishing armed watchmen to guard 
certain alcohol at customhouse pending 
shipment to Panama Canal, unauth- 
orized in absence of showing that 
watchmen are not employees of agency 
or that agency is not similar to Pinker- 
ton Detective Agency within act 
March 3, 1893, 27 Stat. 591 


PUBLIC BUILDINGS: 
See Appropriations. 
Construction— 


premium considered necessary expense 
in procurement of evidence for United 


States and payment authorized 
Lost— 

Forest Service—horse under hire strayed 
away without fault or negligence on 
part of Government; reimbursement 
not authorized under act March 4, 
1913, 37 Stat. 843. 


Post office—rights, under principle of 
subrogation, of surety which com- 
pleted work of defaulting bankrupt 


Qualifications of bidders and contractors; 
requirements as to 
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PUBLIC BUILDINGS—Continued. 

Improvements—installation of elevator in 
Washington City post office being a pub- 
lic improvement within section 3733, 
R. 8., may not be charged to department 
appropriation “‘Labor-saving devices” _. 

Rent—repairs in kind in lieu of cash rental 
not proper basis for rental of public build- 
ings under control of Secretary of War-. 

Repairs—rental of public buildings by Sec- 
retary of War on basis of repairs in kind 
in lieu of cash rental is unauthorized__.. 

Sites, clearing of—appropriation for clearing 
site, though no building contemplated 
at the time, is not “public building” 
appropriation and not available beyond 
fiscal year in which made 


PUBLIC FUNDS: 
See Accounts; Funds. 


PUBLIC MONEYS: 
See Accounts; Funds. 


PUBLIC PROPERTY: 

See Property; Public buildings. 
PURCHASES: 

See Contracts. 


QUARTERS: 
Quarters allowance— 

Army enlisted men—money allowance 
under section 11, act June 10, 1922, 42 
Stat. 630; when payable cane 

Navy enlisted men—money allowance 
under section 11, act June 10, 1922, 42 
Stat. 630; when payable 

Rental allowance— 

Assignment—Navy officer who while on 
sea duty was assigned to special tem- 
porary duty with National Board of 
Elections in Nicaragua, which duty on 
shore was determined by Navy Depart- 
ment to be paramount to duty aboard 
ship, and who actually occupied as- 
signed quarters on shore, was not en- 
titled to rental allowance during such 
occupancy 

Dependents— 

Stepson of Navy officer—dissolution of 
marriage precludes payment of rental 
allowance on behalf of stepson 

Wife and child of Coast Guard warrant 
officer—increased allowances as an 
officer with dependents when on sea 
duty unauthorized during period he 
abandons their support 

Field duty— 

Marine Corps— 

Officers accepting offices in National 
Guard of foreign government with 
which United States is operating 
against a common enemy are in 
same status as officers assigned di- 
rectly to duty in the operations 
by United States Government and 
are not entitled to rental allowance. 

Officers in China, other than legation 
guard at Pekin, are on “field duty” 
and where without dependents are 
not entitled to rental allowance... 
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Marine Corps officers in China, other than 
legation guard at Pekin, are on “field 
duty” and where without dependents 
are not entitled to rental allowance 

Temporary duty—Navy officer who while 
on sea duty was assigned to special tem- 
porary duty with National Board of 
Elections in Nicaragua, which duty on 
shore was determined by Navy Depart- 
ment to be paramount to duty aboard 
ship, and who actually occupied assign- 
ed quarters on shore, was not entitled to 
rental allowance during such occupancy- 


QUARTERS ALLOWANCE: 
See Quarters. 


RAILROADS: 
See Transportation. 


REAL ESTATE: 

See Leases. 

Condemnation—War Department—neces- 
sary cost of abstracts of title required 
before institution of condemnation pro- 
ceedings as to particular tracts under 
flood-control act of 1928 is chargeable to 
flood-control appropriation, as distin- 
guished from cost of abstracts of title 
procured after institution of proceedings, 
which is classified as expense of suit 

Land sales—Fort St. Philip Military Res- 
ervation—defaulting purchaser not en- 
titled to refund of whole or any part of 
down payment where property subse- 
quently sold for more than price he was to 


Titles—abstracts—necessary cost of, re- 
required before institution of condemna- 
tion proceedings as to particular tracts 
under flood-control act of 1928 is charge- 
able to flood-control appropriation, as 
distinguished from cost of abstracts of 
abstracts of title procured after institution 
of proceedings, which is classified as ex- 
pense of suit 


RECEIPTS: 
Traveling expenses— 

Cash fares—receipts required in sapport 
of vouchers claiming reimbursement for 
sleeping-car, parlor-car, and stateroom 
fares paid in cash, and affidavit as to 
loss of receipts not acceptable to auth- 
orize reimbursement of such expenses_ 


Enlisted men permitted on change of 
station to travel by routes of own 
selection; basis of reimbursement 

RECLAMATION SERVICE: 
Reclamation fund—contracts—where con- 
tractor defaulted in deliveries of sand and 
gravel for use on work in connection with 
reclamation fund, damages collected, if 
any, representing excess cost of open-mar- 
ket purchase, are for crediting as miscel- 
laneous receipts and not to reclamation 


REDUCTIONS: 


302 ' See Classification. 
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BEFUNDS: 

Appropriations—moneys collected from 
contractors for supplies purchased which 
were not in accordance with contract to 
be deposited to credit of appropriation 
erroneously charged therewith 


BEGULATIONS: 
Internal revenue—travel by automobile— 
reimbursement of expenses, limit of... 
Standardized Government travel— 
Baggage—paragraph 99 (c)—porters’ fees, 
reimbursement for_................-..-.- 
Fees—paragraph 99 (c)—porters, reim- 
bursement for amount paid to_......- 
Subsistence— 

Paragraph 44—term “and others’’ ex- 
plained as to reimbursable items in 
connection with sea travel 

Paragraph 47—reimbursable items 
where traveler furnished full subsist- 
ence in kind for whole day 

Paragraph 47 (a)—reimbursable items 
where traveler on per diem basis fur- 
nished free of charge partial subsist- 
ence in kind for one day 

Tips—paragraph 99—amounts payable 
under; term “‘and others” in paragraph 

44 of regulations explained as to reim- 

bursable items in connection with sea 


RENTAL ALLOWANCE: 
See Quarters. 


REPAIRS AND IMPROVEMENTS: 

Improvements—elevators—Post Office De- 
partment appropriation “ Labor-saving 
devices’ not available for installation of 
elevator in Washington City post office, 
such installation being public improve- 
ment within section 3733, R. S 

Repairs— 

Public buildings—rental of, by Secretary 
of War on basis of repairs in kind in lieu 
of cash rental is not authorized 

Vessels—barge Neptune No. 14—where 
charter agreement for vessel leased 
stipulated for its return in same condi- 
tion as received, ordinary wear and 
tear excepted, and vessel was damaged 
in grounding due to overloading and im- 
proper handling by agents or subcon- 
contractors of Government, United 
States is liable for reasonable and neces- 
sary repairs and incidental expenses in 
connection therewith 

RESERVE OFFICERS’ TRAINING 

CORPS: 

Disability compensation—attendance at 
camp established and maintained under 
section 47d, act June 4, 1920, 41 Stat. 779, 
as part of course at educational institu- 
tion, does not entitle student to benefits 
of disability compensation and/or hos- 
pitalization under World War veterans’ 
Oak, CURING. «. nntipcnnnssccecosscccce 
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RESIGNATIONS: 
Traveling expenses to homes or places 
where employees entered service—when 


RETAINED PERCENTAGES: 
Defaulting contractor—when entitled to 


Deductions—allowances in kind—deduc- 
tions must be computed on total salary 
rate, including cash paid and deter- 
mined value of allowances furnished in 
kind, and total amount of deduct.ons 
must be paid to Pension Bureau out of 
salary appropriation 

Foreign Service—retroactive from termi- 
nation of active pay status, when au- 
thorized in case of disability 

Military—Coast Guard enlisted men and 
officers in permanent service—service 
that may be counted for retirement under 
act January 28, 1915, 38 Stat. 802 

REWARDS: 

Appropriations—Indian A ffairs—rewards 
for furnishing information not essential 
but helpful in accomplishment of au- 
thorized work are not payabie unless 
specifically provided for in appropriation 
or other statute. Authorized in particu- 
lar instance 

Fires—rewards for furnishing information 
not essential but helpful in accomplish- 
ment of authorized work are not payable 
unless specifically provided for in appro- 
priation or other statute. Authorized in 
particular instamce___..................-- 

RIFLE MATCHES: 

Military leave— 

District of Columbia employees who are 
members of District of Columbia Na- 
tional Guard are not entitled to mil.- 
tary leave under section 49, act March 
1, 1889, 25 Stat. 779, as amended, while 
participating in target matches outside 
District of Columbia, except as to 
matches held in connection with an- 
nual encampments 

Federal employees generally who are 
members of District of Columbia Na- 
tional Guard are not entitled to military 
leave under section 49, act March 1, 
1889, 25 Stat. 779, as amended, while 
participating in target matches outside 
District of Columbia, except as to 
matches held in connection with annual 
GI noose net oae Reco ee cde 

ROADS: 

Construction—default—rights of surety on 
performance bond which completed 
work of defaulting bankrupt contractor, 
as affected by rights of estate of contrac- 
tor, as to moneys due under contract ___. 

Liquidated damages not deductible for pe- 
riod between effective date of order for 
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RBOADS—Continued. 


suspension of work during winter period 
and effective date of order to recommence 
work when contract period includes win- 


ST. ELIZABETHS HOSPITAL: 


Patients—private funds—where insane pa- 
tient left hospital and entered National 
Home for Disabled Volunteer Soldiers 
and then was formally discharged from 
hospital, his private funds may not be 
transferred to the home solely on his wit- 
nessed mark; proper disposition of funds 


SALARIES: 


See Compensation; Pay. 


SALES: 


Default—Fort St. Philip Military Reser- 
vation—defaulting purchaser not entitled 
to refund of whole or any part of down 
payment where property subsequently 
sold for more than price he was to pay--- 


SEAMEN: 


Desertion— 

Transportation—copy of log of vessel cer- 
tified by United States shipping com- 
missioner stating that seaman deserted 
in foreign port, unsupported by evi- 
dence as to desertion required by con- 
sular regulations, is not sufficient to 
establish desertion or that company 
has been relieved of liability to return 


Wages and effects, disposition of—proce- 
dure to be followed by masters of ves- 
sels and shipping commissioners ex- 
plained; consular officers being unau- 
thorized to demand, receive, or collect 
wages due or effects of deserting sea- 


Destitute American— 
Transportation— 

Responsibility for return to United 
States of seaman left behind under 
circumstances not amounting to de- 
sertion, as defined in consular regu- 
lations, devolves upon vessel from 
which seaman overstayed leave, and 

may not be avoided by subsequent 
change in ownership of vessel__...... 
Where furnished on vessel which at 
time of seaman’s discharge belonged 

to same company that owned vessel 

on which last served, and at time of 
transportation both vessels belonged 

to said company, payment for such 
transportation is not authorized from 
public funds, the obligation of the 

one vessel being that of the other--_.- 
Shipwrecked American—subsistence and 
transportation—where collector of cus- 
toms at Juneau, Alaska, through United 
States commissioner, by parol agreement, 
chartered gas motor boat to carry food 
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and clothing to shipwrecked seamen on 
island in Alaska and bring them to Alas- 
kan port, and price to be paid was not 
fixed in agreement, upon satisfactory 
performance of service, owner of boat en- 
titled to fair and reasonable value of serv- 
Wages—desertion—procedure to be fol- 
lowed by masters of vessels and shipping 
commissioners as to disposition of, ex- 
plained, consular officers being unauthor- 
ized to demand, receive, or collect wages 
due or effects of deserting seamen 


SET-OFF: 


Claims—interest—mere delay in settlement 
by General Accounting Office pending 
determination whether or not claimant is 
indebted to United States for unpaid 
taxes is not a withholding or set-off of 
amount claimed as contemplated by act 
March 3, 1875, 18 Stat. 481, so as to require 
payment of interest on claim. -.......... 

Travel allowance—Army enlisted man’s 
indebtedness on account of clothing and 
equipage lost through desertion may not 
be liquidated by set-off of amount due as 
travel allowance in a prior enlistment 
which had been closed by honorable dis- 


Pay—Army enlisted man—fact that finding 
of board of officers as to soldiei’s indebt- 
edness to company fund was not ap- 
proved until few days after sentence im- 
posed does not affect question whether 
indebtedness may be entered as author- 
ized stoppage on pay roll and deducted 
at time of adjustment of soldier’s account. 

War-risk insurance—unlawful payments of 
adjusted compensation resulting from 
enor in War Department, and not from 
error in judgment or change in construc- 
tion of statute by Secretary of War, are 
recoverable by application of war-risk 
insurance payments due same person to 
whom unlawful payments made 


SETTLEMENTS: 


Delay incident to determination by General 
Accounting Office whether or not claim- 
ant is indebted to United States for un- 
paid taxes is not a withholding or set-off 
of amount claimed within meaning of act 
March 3, 1875, 18 Stat. 481, so as to require 
payment of interest on said claim 


SIGNATURES: 
Pay rolls—Government employees—where 


married woman has her legal surname 
changed by court order, she may there- 
after be known and recognized, for pay- 
roll and other official purposes, under 
name decreed by court 


Transportation requests—discharged Fed- 


eral prisoners—name as traveler may be 
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SPECIAL DEPOSITS: 

Map refunds—Geological Survey—amounts 
due purchasers of maps remaining in spe- 
cial deposit account of department dis- 
bursing officer for several years; disposi- 
tion of. 

SPECIFICATIONS: 

See Contracts. 


STANDARDIZED GOVERNMENT TRAVEL 


REGULATIONS: 
See Regulations. 


STATE, DEPARTMENT OF: 

See Foreign Service. 

STATES: 

See Tazes. 

Federal aid to agricultural experiment sta- 
tions—right of State to share in appropria- 
tions is conditional upon certificate of 
Secretary of Agriculture made on or before 
July 1 of each year that “‘it is complying 
with the provisions of this act”; failure 
of State to comply may not be waived__. 

Oklahoma—agricultural experiment sta- 
tion—right of State to share in appropria- 
tions is conditional upon certificate of Sec- 
retary of Agriculture made on or before 
July lof each year that “it is complying 
with the provisions of this act”’; failure of 
State to comply may not be waived 

Utah—suit against State by United States 
pending in Supreme Court; subject mat- 
ter referred to special master; appropria- 
tion chargeable with Government’s share 
of master’s compensation and expenses of 


STATIONERY: 

See Printing and binding. 

STATUTORY CONSTRUCTION: 

Statutes of limitation run against every one 
without regard to personal disability of 
insanity, unless there is a saving of such 
cases in statute 

STORAGE: 

Automobiles, private—employee in travel 
status and entitled to per diem in lieu of 
subsistence may not be reimbursed cost 
of night storage, incurred at temporary 
stations en route where such expense is 
primarily subsistence expense to be borne 
by employee and not transportation ex- 
pense incident to directed travel 

Computation—fractional months—method 
which may be used in determining storage 
charges for intermediate periods or frac- 
tional parts of month, where storage rates 
are on monthly basis--..-............---- 

Property, private—seized—method which 
may be used in determining storage 
charges for intermediate periods, or frac- 
tional parts of month, where storage rates 
are on monthly basis 


SUBROGATION; 
See Claims. 


SUBSISTENCE: 


See Regulations; Traveling expenses. 

Actual expenses—full subsistence fur- 
nished—reimbursable items under para- 
graph 47, Standardized Government 
Travel Regulations 

Dependents of Foreign Service officers—re- 
imbursement unauthorized in connection 
with return to Washington of officer for 
conference and temporary duty 

Headquarters—Justice Department em- 
ployees—where headquarters in one city 
and duty also assigned in another city, 
each being designated headquarters, 
travel status does not exist which author- 
izes allowance of subsistence or per diem 
in lieu thereof in either place... _-__. 


In kind— 
Standardized Government Travel Regula- 
tions— 
Reimbursable items under paragraph 
47 of regulations where full subsist- 
ence furnished for whole day 
Reimbursable items under paragraph 
47 (a) of regulations where traveler on 
per diem basis furnished free of charge 
partial subsistence in kind for one 
Ga. on a eA a eh 
Items—per diem basis—term ‘‘and others” 
in paragraph 44, Standardized Govern- 
ment Travel Regulations, in describing 
what shall be considered as subsistence 
includes all other items not specifically set 
forth as items pertaining to transporta- 


Army enlisted men—where duty required 
regular absence from station during 
noon meal hour, payment of one-third 
of station allowance for subsistence au- 
thorized. Act April 15, 1926, 44 Stat. 
257, authorizing continuance of subsist- 
ence when on furlough, etc., not appli- 
cable where one meal only regularly 
taken away from station 

Internal-revenue employees—limit of re- 
imbursement where travel was by own 
automobile 


Per diems— 

Army officers—where relieved from duty 
with Infantry organization and as- 
signed to duty, designated as tempo- 
rary, at same station for not to exceed 
sbven days, and on completion of tem- 
porary assignment directed to proceed 
to another station for duty in connec- 
tion with National Guard, officer was 
not in travel status until departure 
from old station and payment of per 
diem for seven days’ temporary duty 
not authorized 


Full subsistence furnished—reimbursable 
items under paragraph 47, Standardized 
Government Travel Regulations 
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ence when on furlough, etc., not appica- 
Internal-revenue employees—limit of ble where one meal only regularly taken 
payment where travel was by own away from station 
automobile 357 Navy enlisted men—when payable under 
Justice Department employeés—where section 11, act June 10, 1922, 42 Stat. 630.. 
headquarters in one city and duty also SURETIES: 
assigned in another city, each being des- See Bonds. 
ignated headquarters, travel status does TAXES: 


not exist which euthorisss allowance of District of Columbia—no authority for col- 


subsistence or per diem in lieu thereof in 
either place 

Navy Wage Board members—absence 
from headquarters on temporary duty 
with board entitles civilian member to 

Partial subsistence furnished—reimburs- 
able items under paragraph 47 (a) 
Standardized Government Travel Reg- 


Tips—term ‘and others” in paragraph 
44, Standardized Government Trvael 
Regulations, in describing what shall 
be considered as subsistence, includes 
al] other items not specifically set forth 
as items pertaining to transportation - - 

Use of own automobile—employee in 
travel status and entitled to per diem in 
lieu of subsistence may not be reim- 
bursed cost of gasoline, oil, and night 
storage incurred at temporary stations 
en route where such expenses are pri- 
marily subsistence expenses to be 
borne by employee and not transporta- 
tion expenses incident to directed 


SUBSISTENCE ALLOWANCE: 


Army enlisted men— 

When payable under section 11, act June 
10, 1922, 42 Stat. 630 

Where duty required regular absence 
from station during noon meal hour, 
payment of one-third of station allow- 
ance for subsistence authorized. Act 
April 15, 1926, 44 Stat. 257, authorizing 
continuance of subsistence when on 
furlough, etc., not applicable where one 
meal only regularly taken away from 


Dependent stepson of Navy officer—disso- 
lution of marriage precludes payment of 
allowance on behalf of stepson 

Fractional—Army enlisted men—where 


duty required regular absence from sta-- 


tion during noon meal hour, payment of 
one-third of station allowance for subsist- 
ence is authorized. Act April 15, 1926, 44 
Stat. 257, authorizing continuance of sub- 
sistence when on furlough, etc., not ap- 
plicable where one meal only regularly 
taken away from station. 

Messes—Army enlisted men—where duty 
required regular absence from station 
during noon meal hour, payment of one- 
third o1 station allowance for subsistence 
authorized. Act April 15, 1926, 44 Stat. 
257, authorizing continuance of subsist- 


lector of taxes to deposit taxes and other 
revenues of District received by him else- 
where than with Treasurer of United 
States; past practice of depositing checks 
remitted in payment of taxes in local 
banks to be discontinued 


Internal revenue— 


Refunds— 
Court costs— 
Recovered in judgments against col- 
lectors, for which certificates of 
probable cause issued; when pay- 


When recoverable in judgments 
against United States 
Interest on judgments—period 
which allowable under section 615, 
act May 29, 1928, 45 Stat. 877 
When authorized under judgments 
against collectors -.............-..-.- 


Liens—acknowledgments—United States 


commissioners without authority to col- 
lect fee for, and where no qualified United 
States official is available to take ac- 
knowledgment the appropriation tor col- 
lecting the internal revenue may be 
charged with cost of such acknowledg- 
ments taken before officers authorized by 
law of States in which taken to take same_ 


State—gasoline—division of traveling ex- 


penses—Government employee traveling 
on official business in own automobile 
and accompanied by person not employee 
of Government may be reimbursed one- 
half expenditures for gasoline, exclusive of 
State tax; but no reimbursement of tax 
is authorized 


TELEPHONES: 
Government lines—damages —torts—no offi- 


cer of Government is authorized to enter 
into contract whereby United States as- 
sumes all liability in indefinite amount 
for all damage or injury to persons or prop- 
erty that may result from construction, 
maintenance, and use of telephone line 
across and under railroad right of way and 


TEMPORARY: 


Duty— 

Army. officers—per diems—where officer 
relieved from duty with Infantry organ- 
ization and assigned to duty, designated 
as temporary, at same station for not to 
exceed seven days, and on completion of 
temporary assignment directed to pro- 
ceed to another station for duty in con- 
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TEMPORARY—Continued. 
Duty—Continued. 

nection with National Guard, he was 

not in travel status until departure 

from old station and payment of per 
diem for seven days’ temporary duty 
not authorized 

Foreign Service officers—transportation 
and subsisterce expenses of family of 
officer not reimbursable in connection 
with his return to Washington for con- 
ference and temporary duty 

Navy officer—rental allowance—where 
officer while on sea duty was assigned 
to special temporary duty with Na- 
tional Board of Elections in Nicaragua, 
which duty on shore was determined by 
Navy Department to be paramount to 
duty aboard ship, and he actually occu- 
pied assigned quarters on shore, he was 
not entitled to rental allowance during 
such occupancy 

Navy Wage Board members—per diem in 
lieu of subsistence is payable to civilian 
member while absent from headquar- 
ters on temporary duty with board._-- 

Employees— 

Customs field service— 

Day laborers employed in emergency 
for periods of one day at a time are 
not within act May 29, 1928, 45 Stat. 
955; per diem rates, how fixed 

Per diem rates for temporary unclassi- 
fied employees holding any of classes 
of positions mentioned in act May 29, 
1928, 45 Stat. 955; how computed.__. 

Per hour rates for temporary unclassi- 
fied employees holding any of classes 
of positions mentioned in act May 29, 
1928, 45 Stat. 955; how computed-.-_- 

TIME: 
Computation— 

Month, less than—method which may be 
used in determining storage charges for 
intermediate periods, or fractional parts 
of month, where storage rates are on 
monthly basis 

Storage—method which may be used in 
determining storage charges for inter- 
mediate periods, or fractional parts of 
month, where storage rates are on 
monthly basis 

Date—Veterans’ Bureau disability com- 
pensation—discontinuance of, based on 
parental dependency, should date, so far 
as practicable, from January 1, or from 
first of month thereafter in which deter- 
mined that parents were not dependent 

as of January 1 

Importance— 

Contracts— 

Acceptance of other than lowest bid not 
authorized on ground higher bidder 
proposed to do work in less time, 
where advertisement for proposals 
did not state that element of time 
would be considered in acceptance of 


Page 


TIME—Continued. 

Importance—C ontinued. 
Contracts—Continued. 

Where no time limit stated in adver- 
tisement for bids within which deliv- 
ery required, or that time required for 
delivery would be considered in 
awarding contract, rejection of lowest 
bid because time in which delivery 
proposed was greater than time speci- 
fied in higher bid unauthorized 

TORTS: 

Officers and employees of Government 
without authority to enter into contract 
whereby United States assumes all lia- 
bility in indefinite amount for all damage 
or injury to persons or property that may 
result during operation of railroad equip- 
ment or progress of contract work 

TRANSFERS: 
See Appropriations; Classification. 


| TRANSPORTATION: 


Anticipated orders—dependents—Navy 
officer not entitled to reimbursement of 
commercial cost of transportation of his 
dependents when they travel in anticipa- 
tion of orders subsequently issued direct- 
ing permanent change of station 

Bills of lading— 

Government— 

Camp equipage— 

Transported in connection with troop 
movements and described on bill of 
lading under term ‘‘ Military im- 
pedimenta,” or some other general 
term, without listing articles in- 
cluded in shipment; how rated ____ 

Where packed and marked, and listed 
on bill of lading under separate de- 
scriptions of articles, as required for 
freight shipments, separately stated 
ratings for the articles will be ap- 
plied, as is usual for any ordinary 
freight shipment 

Military impedimenta—camp equipage 
transported in connection with troop 
Movement and described on bill of 
lading under term ‘‘ Military impedi- 
menta,’’ or some other general term, 
without listing articles included in 
shipment; how rated 

Dependents— 

Army officers— 

Commercial cost of transportation not 
reimbursable where dependents trav- 
eled in advance of orders assigning 
officer to new station 


Commercial cost of transportation un- 
der act June 10, 1922, computed by 
shortest usually traveled route; and 
in any case of available water or com- 
bination of water and rail. routes, 
routing used for mileage as estab- 
lished by Official Table of Distances 
will be used in settlement of accounts_ 

Enlisted man discharged to enable ac- 
ceptance of appointment as second 





| 
| 
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TRANSPORTATION—Continued. 
Dependents—Continued. 
Army officers—Continued. 


lieutenant and ordered as such officer 
to another station for duty is entitled 
to payment of amount equal to com- 


mercial cost of transportation of de- 


pendents when travel has been com- 


Coast Guard petty officer—where ordered 


to make permanent change of sta- 
tion, and shortly after change is ef- 
fected officer discharged on expiration 
of enlistment and immediately reen- 
lists at same station, the discharge and 
reenlistment at new station do not de- 
prive of right to transportation for de- 
pendents from old to new station, to 
which otherwise entitled ._............ 
Delayed travel—Navy officer ordered to 
make permanent change of station and 
granted delay in reporting, to count as 
leave, and who while on leave receives 
order changing station to which he is to 
report, is entitled to transportation of 
dependents only from station from 
which detached to last station to which 
ordered and to which he reported...... 
Foreign Service officer not entitled to re- 
imbursement of expenses of family in 
connection with his return to Washing- 
ton for conference and temporary duty - 
Marine Corps officer—where disturbed 
conditions or unavailability of trans- 
portation precludes travel by depend- 
ents to officer’s permanent overseas sta- 
tion, upon officer’s relief from such sta- 
tion and assignment to another station 
to which transportation of dependents 
is possible or practicable, transporta- 
tion from old station, before assign- 
ment overseas, to first permanent sta- 
tion after relief therefrom is author- 


Navy officers— 

Reimbursement of commercial cost not 
authorized when dependents travel 
in anticipation of orders subsequently 
issued directing officer’s permanent 
change of station ._................-.- 

Where granted delay in reporting to 
new station, same to count as leave, 
and while on leave officer receives 
order changing station to which he is 
to report, he is entitled to transporta- 
tion of dependents only from station 
from which detached to last station 
to which ordered and to which he re- 


Enlisted men, Navy, permitted on change 
of station to travel by routes of own selec- 
tion; basis of reimbursement ---__-______- 

Express shipments—subject to land- -grant 
deductions where service performed by 
Railway Express Agency (Inc.)......... 


INDEX 
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TRANSPORTATION—Continued. 
Ferries—where owners or operators of, at 


isolated points object to or refuse to ac- 
cept transportation requests, traveler 
may make payment in cash and claim 
reimbursement on regular travel voucher, 
with explanation of failure to use re- 


Freight charge edjus tments— 


Procedure to be followed by disbursing 
officers where general supply contractor 
alleges actual shipping point is not ship- 
ping point on which his Washington, 
D. C., price was based, or that he has 
paid charges on field shipment which 
United States was obligated to pay__.. 

Procedure under paragraph 12, Form A, 
General Supply Schedule for 1928, as 
incorporated by reference in contracts 
for supplies listed therein. ._......_- 

Where clearly established that general 
supply contractor paid transportation 
expenses which Government was obli- 
gated to pay on particular shipment, 
credit should be allowed therefor not to 
exceed saving to United States; but 
speculative expenses alleged by con- 
tractor may not serve as basis for allow- 
Re ee 


Household effects— 


Army officers— 

Effects, including weight in excess of 
authorized allowance, shipped in 
part to new station and in part to 
storage; shipment to storage regarded 
as embracing excess; rule of appor- 
tioning expense as for carload ship- 
ments is not applicable either to in- 
crease amount to be borne by officer 
or to reduce amount of Government’s 
SBE se wate de cececciutipnccce 

Part of authorized allowance shipped to 
new station and part to storage; 
computation of excess cost to Govern- 
ment of part shipped to storage_-_...- 

Right to transportation accrues on 
effective date of orders to change sta- 
tion, and promotion in rank of officer 
while effects are en route does not in- 
crease weight which may be shipped 
at public expense__.............-...- 


Two shipments— 

Effects, including weight in excess of 
authorized allowance, shipped in 
part to new station and in part to 
storage; shipment to storage re- 
garded as embracing excess; rule of 
apportioning expense as for carload 
shipments is not applicable either 
to increase amount to be borne by 
officer or to reduce amount of Gov- 
ernment’s obligation.............-- 


Method of determining excess cost 


183 


490 
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TRANSPORTATION—Continued. 


Household effects—Continued. 
Army officers—Continued. 

Two shipments—Continued. 

Part of authorized allowance shipped 
to new station and part to storage; 
computation of excess cost to Gov- 
ernment of part shipped to storage. 

Carload, less than— 

For through movement, United States 
is entitled to lowest combination of 
intermediate rates when such com- 
bination is less than through rate on 
minimum carload shipment --._.._.- 

Through rate in railroad tariff may not 
exceed aggregate of intermediate 
rates; and where through like rates 
are stated in tariff, there is no author- 
ity for combination of unlike rates. 

Excess— 

Army officers— 

Effects, including weight in excess 
of authorized allowance, shipped in 
part to new station and in part to 
storage; shipment to storage re- 
garded as embracing excess; rule of 
apportioning expense as for carload 
shipments is not applicable either 
to increase amount to be borne by 
officer or to reduce amount of Gov- 
ernment’s obligation.............-- 

Part of authorized allowance shipped 
to new station and part to storage; 
computation of excess cost to Gov- 
ernment of part shipped to storage. 

Right to transportation accrues on 
effective date of orders to change 
station, and promotion in rank of 
officer while effects are en route 
does not increase weight which 
may be shipped at public expense. 

Foreign and Domestic Commerce Bureau 
personnel—where effects are at point 
other than former post of officer or em- 

Ployee same may not be transported at 

public expense to new post, such trans- 

portation not being necessarily incurred 

“in returning from”’ former post... .... 

Two shipments— 

Army officer’s effects, including weight 
in excess of authorized allowance, 
shipped in part to new station and in 
part to storage; shipment to storage 
regarded as embracing excess; rule of 
apportioning expense as for carload 
shipments is not applicable either to 
increase amount to be borne by offi- 
cer or to reduce amount of Govern- 
ment’s obligation. _.................- 

Method of determining excess cost to 


Part of Army officer’s authorized allow- 
ance shipped to new station and part 
to storage; computation of excess cost 
to Government of part shipped to 
RERGD... ccevestovseccsdis: evvccccsove 
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490 


345 


221 


490 


490 


490 


314 


490 


Land-grant deductions—express shipments 
are subject to, where service rendered by 
Railway Express Agency (Inc.)---_...... 

Mails— 

Ocean carriage—nothing in merchant 
marine act of 1928 inconsistent with re- 
quirement in section 3945, R. S., that 
every proposal be accompanied with 
guaranty to enter into obligation with 
good and sufficient sureties for per- 
formance in event bid accepted ___..... 

Screen-wagon service—additional com- 
pensation unauthorized for increased 
service made necessary by change in 
location of railway terminal post office, 
where contract provided that no addi- 
tional compensation would be payable 


767 


310 


in event of such contingency__....... 370, 594 


Military impedimenta— 


Camp equipage transported in connec- 
tion with troop movements and de- 
scribed on bill of lading under term 
“Military impedimenta,” or some 
other general term, without listing 
articles included in shipment; how 


Where packed and marked, and listed on 
bill of lading under separate descrip- 
tions of articles, as required for freight 
shipments, separately stated ratings 
for the articles will be applied, as is 
usual for any ordinary freight ship- 


Mounts, private—Army officer who had 
mount transported by private shipping 
concern to his new station at his own ex- 
pense is not entitled to reimbursement of 
C0 ictal teh epbenidoocse 


Personal convenience—dependents of Ma- 


rine Corps officers—decision in 7 Comp. 
Gen. 255 is applicable to all situations 
where travel is not made to officer’s new 
permanent station because of personal 
convenience or pleasure of officer or de- 


Rates— 


Carload—household effects of Army 
officer, including weight in excess of 
authorized allowance, shipped in part 
to new station and in part to storage; 
shipment to storage regarded as embrac- 
ing excess; rule of apportioning ex- 
pense as for carload shipments is not 
applicable either to increase amount to 
be borne by officer or to reduce amount 
of Government’s obligation........... 


Carload, less than— 
Household effects— 

For through movement, United 
States is entitled to lowest combina- 
tion of intermediate rates when 
such combination is less than 
through rate on minimum carload 
shipment........ ucdeaisiie Stsslibewe 
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TRANSPORTATION—Continued. 

Rates—Continued. 

Carload, less than—Continued. 
Household effects—Continued. 

Through rate in railroad tariff may not 
exceed aggregate of intermediate 
rates; and where through like rates 
are stated in tariff, there is no 
authority for combination of unlike 

Combinations— 

Any agreement or arrangement result- 
ing in excess cost to Government over 
legally authorized charges is null and 
RD ceca an kunnen 

Household effects—where through like 
rates are stated in railroad tariffs, 
there is no authority for combination 
Se EE iceckencsiwrecessaccre 

Household effects— 

Carload, less than— 

For through movement, United 
States is entitled to lowest com- 
bination of intermediate rates 
when such combination is less than 

through rate on minimum carload 

Sens coavessceedbs. tos 

Through rate in railroad tariff may 
not exceed aggregate of interme- 
diate rates; and where through like 
rates are stated in tariff, there is no 
authority for combination of un- 
PD ocnpdbcbandbscecoesce 

Intermediate— 

Household effects— 

For through movement of less than 
carload shipment, United States is 
entitled to lowest combination of 
intermediate rates when such com- 
bination is less than through rate 
on minimum carload shipment-- -- 

Through rate in railroad tariff may 
not exceed aggregate of interme- 
SER inca Sivedpatgecet dcccceee 

Through— 

Household effects— 

For through movement of less than 
carload shipment, United States is 
entitled to lowest combination of 
intermediate rates when such com- 
bination is less than through rate on 
minimum carload shipment.-..... 

Rate in railroad tariff may not ex- 
ceed aggregate of intermediate 
Scien catet ecometaeinpte iar se opr 

When through joint rate is effective 
from initial shipping point, Govern- 
ment is entitled to benefit of such rate 
and payment to any separate carrier 
should not exceed amount to which it 
is entitled by applying authorized 
division of through rate ........_-. 

Whether shipment is local or part of 
through movement depends on its 
essential character, and intention to 
move goods to ultimate degtination 


TRANSPORTATION—Continued, 
Rates—Continued. 


Through—Continued. Page 
Page from initial shipping point determines 
as matter of law the essential nature 
of entire movement. ...........--.... 500 
Requests— 


Army officer ordered to travel from point 
to point in United States and entitled 
221 to 8 cents per mile under act June 10, 
1922, as amended, may not be furnished 
transportation requests for travel by 
commercial airplane, the cost of extra- 
ordinary means of transportation being 
509 I i cet entire 49 
Ferries—where owners or operators of, at 
isolated points object to or refuse to 
accept requests, traveler may make 


221 payment in cash and claim reimburse- 
ment on regular travel voucher, with 
explanation of failure to use requests... 183 

Prisoners, Federal—name as traveler may 
be signed by warden on discharge----- 224 


Refusal to honor—where owners or oper- 
ators of ferries at isolated points object 
to or refuse to accept requests, traveler 

345 may make payment in cash and claim 
reimbursement on regular travel vouch- 
er with explanation of failure to use 


ire cgenrgnieaedapdnsecces 183 

Use in foreign countries not required -- 546 
Routes—dependents of Army officers— 
221 commercial cost of transportation of de- 


pendents under act June 10, 1922, com- 
puted by shortest usually traveled route; 
and in any case of available water or com- 
bination of water and rail routes, rout- 
ing used for mileage as established by 
Official Table of Distances will be used in 
settlement of accounts..................- 444 
345 Seamen. See Seamen. 
Sleeping-car accommodations—post-oflice 
inspectors traveling on official business 
221 are required to be transported without 
charge by any railroad engaged in carry- 
ing the mails, and where carrier owns and 
operates sleeping-car accommodations, as 
distinguished from Pullman car equip- 
ment, it is not entitled to payment for 
such accommodations furnished an in- 
spector so traveling...............--.---- 93 


45 | TRAVEL ALLOWANCE: 
Army enlisted men— 
Accepted for enlistment at Fort Eustis, 
221 Va., and discharged at Fort Shafter, 
Hawaii; allowance payable, how com- 
NE csiesiice sande Benitestewendieni--- 336 
Accepted for enlistment at Manila, P. I., 
and discharged at Fort Hunt, Va.; al- 
lowance payable, how computed..--.- 53 
Indebtedness on account of clothing and 
509 equipage lost through desertion may not 
be liquidated by set-off of amount due 
as travel allowance under prior enlist- 
ment which had been closed by honor- 
able discharge...........-.--. a 
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TRAVEL ALLOWANCE—Continued. 
Railway postal clerks (substitute) assigned 
to run heading out of point other than 
official headquarters may not be paid 
travel allowance of the run.............- 


TRAVELING EXPENSES: 
See Appropriations; Mileage; Subsistence; 

Transportation. 

Actual— 

Army Officers’ Reserve Corps—travel 
outside limits of United States under 
orders for training duty of 15 days or 
less entitles to actual expenses only, or 
when travel performed by privately 
owned automobile, to allowance of 3 
cents per mile under section 12, act June 
10, 1922, as amended by act May 29, 
SOUR, OS Blah BB iceses St a es - 

Internal Revenue Service—special attor- 
neys—limit of reimbursement where 
travel by own automobile...........-. 

Veterans’ Bureau beneficiaries—appli- 
cants for reinstatement of insurance and 
claimants for insurance benefits on basis 
of permanent and total disability; ap- 
propriation chargeable.............--.. 

After separation from service—when pay- 
GE, canvtsickantccidaken tty 
Air and land travel—Army officers—portion 
of journey by air wil) be reimbursed under 
law and regulations applicable to such 
travel, and portion of journey by land 
will be reimbursed under mileage laws_- 


Air travel— 
Army officers— 

For travel by air under orders not spe- 
cifically directing travel by such 
means, reimbursement authorized of 
actual and necessary expenses only _-_ 

Ordered to travel from point to point in 
United States and entitled to 8 cents 
per mile under act June 10, 1922, as 
amended, may not be furnished trans- 
portation requests for travel by com- 
mercial airplane, the cost of extraor- 
dinary means of transportation being 
Hh «an cetabubeackeeens 

Reimbursement for travel on duty with- 
out troops by air not exceeding $8 per 
day, under act July 11, 1919, 41 Stat. 
109, is authorized only where travel is 
by Government-owned airplanes. __- 

While traveling in foreign countries, 
directed by Secretary of War to utilize 
commercial airplanes in performance 
of particular duty asSigned; basis of 
nani cerentebarninned os 


Army officers—where taxicabs used prima- 
rily for transportation between landing 
field and hotel of officer engaged in mak- 
ing aerial survey of certain river and har- 
bor projects, and the photographic equip- 
ment and personal effects were carried as 
personal baggage without additional 
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Page | TRAVELING EXPENSES—Continued. 


charge, the expense of taxicab hire was 

included in the officer’s per diem allow- 

ance of $6 and $7 provided by section 5, 

act March 3, 1925, 43 Stat. 1190, and reim- 

bursement of such expense in addition is 

SE rete ontmvesnddcsdeankene 

Authority—Indian Service—employee who 
travels for physical examination with 
view of possible retirement, at direction 
of head of office in which employed, but 
without direction of Commissioner of 

Pensions, may not be reimbursed ex- 

penses so incurred _____..._..._.... ssi 

Baggage—Government property—porters’ 
fees, reimbursement for, under paragraph 

99 (c), Standardized Government Travel 

Regulations ______. ae eae all aa 

Cash fares—receipts required in support of 
vouchers claiming reimbursement for 
sleeping-car, parlor-car, and stateroom 
fares paid in cash, and affidavit as to loss 
of receipts not acceptable to authorize re- 
imbursement of such expenses __. 

Conferences— 

Children’s Bureau—general expense ap- 
propriation is applicable to payment of 
expenses of State officers traveling to 
Washington, and returning home, in- 
cident to attending conferences called 
by bureauvin connection with its work, 
and such officers need not be appointed 
special agents under the Government 
at nominal salary ----_- . 

Justice Department—person not Govern 
ment officer or employee requested by 
proper Federal officer to come to Wash- 
ington for conference on official matters, 
request stating that expenses would be 
paid in accordance with departmental 
regulations; basis of reimbursement_._. 

Dependents of Foreign Service officers—re- 
imbursement of expenses of transporta- 
tion and subsistence of family of officer is 
unauthorized in connection with his re- 
turn to Washington for conference and 

Cqmnanary Gules. jiee dss Less ss. ce 

District of Columbia Metropolitan police— 
contingent expense appropriation not 
available unless clearly shown that travel 
was necessary to accomplishment of some 
object or purpose specifically provided for 
in appropriation.......................--. 

Examinations, physical—Indian Service 
employee—incurred in connection with 
possible retirement, at direction of head 
of office in which employed, but without 
direction of Commissioner of Pensions; 
reimbursement unauthorized -........._- 

Ferries—where owners or operators at iso- 
lated points object to or refuse to accept 
transportation requests, traveler may 
make payment in cash and claim reim- 
bursement on regular travel voucher with 
explanation of failure to use requests..... 
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TRAVELING EXPENSES—Continued. 
Headquarters— 

Railway postal clerks (substitute)— 

Where assigned to run heading out of 
point other than official headquar- 
ters, may not be paid travel allowance 
of the run 

Where assigned to runs s not heading out 
of official headquarters, may not be 
allowed items of travel expense in- 
curred at point of residence 

Joint— 

Enlisted man entitled, under act May 29, 
1928, 45 Stat. 975, to money allowance 
of 3 cents per mile for shortest usually 
traveled route, and it is immaterial 
whether travel is in same conveyance 
with other enlisted men entitled to 
same allowance or whether conveyance 
in which travel is performed is owned 
by enlisted man 

Interstate Commerce Commission em- 
ployee traveling on official business in 
own automobile and accompanied by 
person not employee of Government 
may be reimbursed one-half expendi- 
tures for gasoline exclusive of State tax; 
but no reimbursement of tax is author- 
itched cE aca occ idiaaiaia eateanees ane 

Limits of United States, outside— 

Army Officers’ Reserve Corps member 
traveling outside limits of United States 
under orders for training duty of 15 days 
or less is entitled to actual expenses 
only, or when travel is performed by 
privately-owned automobile, to allow- 
ance of 3 cents per mile under section 12, 
act June 10, 1922, as amended by act 
May 29, 1928, 45 Stat. 975 


Army officer traveling in foreign coun- 
tries directed by Secretary of War to 
utilize commercial airplanes in per- 
formance of particular duty assigned; 
basis of reimbursement 

Private party not Government officer or 
employee requested by proper Federal 
officer to come to Washington for confer- 
ence on official matters, request stating 
that expenses would be paid in accord- 
ance with departmental regulations; 
basis of reimbursement 


Pullman—affidavit as to loss of receipts may 
not be accepted as authorizing reimburse- 
ment of such expenses when paid in cash -_. 


Sleeping-car accommodations—post-office 
inspectors traveling on official business 
are required to be transported without 
charge by any railroad engaged in carry- 
ing the mails, and where carrier owns and 
operates sleeping-car accommodations, as 
distinguished from Pullman-car equip- 
ment, it is not entitled to payment for 
such accommodations furnished an in- 


spector so traveling. 


Page | TRAVELING EXPENSES—Continued. Page 

Stop-overs—where employee traveling un- 
der orders with sleeping-car privileges 
makes stop-overs en route without official 
authority, to spend nights in hotels rather 
than on trains, such expenses when less 
than authorized sleeping-car accommo- 
dations will be paid, but employee will 
be charged with annual leave or leave 
without pay for tme lost by reason of 
stop-overs... _.. diboruwpeeioides’ 

Tips— 

Porters—reimbursement, under para- 
graph 99 (c), Standardized Government 
Travel Regulations, in connection with 
handling of Government property 

Stewards— 

Cabin—allowed to employee traveling 
on per diem basis 

Library—allowed to em ploye ee traveling 
on per diem basis 

Troops, travel without—Army officers—te- 
imbursement for travel by air not exceed- 

ing $8 per day, under act July 11, 1919, 4 

Stat. 109, is authorized only where travel 

is by Government-owned airplanes 

Vehicles— 

Automobiles— 

Coupon books—purchase of, on behalf 
of Government, for procurement of 
gasoline and oil, unauthorized; evi- 
dence necessary to secure reimburse- 
ment of value of book where purchase 
I vs esiscit- opi iedhiieatnetnehalletes-anaihatn 

Use of own— 

Employee in travel status and en- 
titled to per diem in lieu of sub- 
sistence may not be reimbursed 
cost of gasoline, oil, and night stor- 
age incurred at temporary stations 
en route where such expenses are pri- 
marily subsistence expenses to be 
borne by employee and not trans- 
portation expenses incident to 
directed travel _- 

Employee traveling on official busi- 
ness in own automobile and accom- 
panied by person not employee of 
Government may be reimbursed 
one-half expenditures for gasoline 
exclusive of State tax; but no reim- 
bursement of tax is authorized___- 

Enlisted men entitied to money al- 
lowance under act May 29, 1928, 
45 Stat. 975; how computed 

Limit of reimbursement under in- 
ternal-revenue regulations 

Travel outside limits of United 
States, under orders for training 
duty of 15 days or less, entitles 
member of Officers’ Reserve Corps 
to allowance of 3 cents per mile un- 
der section 12, act June 10, 1922, as 
amended by act May 29, 1928, 45 
Bees, Wecctatcospeeetoucadbe — 
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TRAVELING EXPENSES—Continued. 
Vehicles—Continued. 
Automobiles—Continued. 
Use of own—Continued. 

Where impossible to determine which 
items claimed by employee on 
travel expense voucher for gasoline, 
oil, and night storage were due to 
travel between temporary stations 
and which were due to use of car 
at such stations, a disbursing officer 
is not authorized to pay any amount 
on such voucher 

Taxicabs—where used primarily for trans- 
portation between landing field and 
hotel of officer engaged in making aerial 
survey of certain river and harbor proj- 
ects, and the photographic equipment 
and personal effects were carried as 
personal baggage without additional 
charge, the expense of taxicab hire was 
included in officer’s per diem allowance 
of $6 and $7, provided by section 5, act 
March 3, 1925, 43 Stat. 1190, and reim- 
bursement of such expense in addition 
is not authorized 

Vessels, American—section 601, merchant 

marine act of May 22, 1928, 45 Stat. 697, 

requires officers and employees of United 

States when traveling on official business 

overseas to use vessels registered under 

laws of United States when available both 
in going to and returning from a foreign 
country, unless there be furnished proof 
satisfactory to Comptroller General of 
necessity for use of a foreign vessel 
Witnesses—employees of radio division, 

Commerce Department, summoned as 

witnesses at hearings before Federal 

Radio Commission; when expenses pay- 

able from appropriation of commission_- 

TREASURY DEPARTMENT: 

See Customs Service; General Supply Com- 
mittee; Prohibition, Enforcement of. 

TRUST FUNDS: 

See Funds; Indian Affairs. 

VEHICLES: 

Automobiles— 

Damages—prohibition enforcement—pay- 
ment for damages to private automobile 
sustained in collision with an automo- 
bile which had been commandeered by 
a prohibition officer and was being used 
to pursue another car suspected of viola- 
tion of prohibition law is unauthorized - 

Depreciation—cooperrtive work—Geolog- 
ical Survey may not charge depreciation 
on passenger-carrying vehicles used in 
performing scientific and technical in- 
vestigations for other bureaus and estab- 
BN irsdicacnccatscsennkineicatese 

Gasoline and oil coupon books—purchase 
of, on behalf of Government, unauthor- 
ized; evidence necessary to secure reim- 
bursement of value of book where pur- 


VEHICLES—Continued. 


Automobiles—Continued. 
Heaters—installation in Government ma- 
chines; appropriation chargeable with- 
Seizures— 

Prohibition enforcement—method 
which may be used in determining 
storage charge for intermediate per - 
ods, or fractional parts of month, 
where storage rates are on monthly 
a cntuncienntiidetemnsiatnscteenmabehial end 

Customs Service—lien of claimant under 
conditional sales agreement for unpaid 
purchase price, when and in what 
manner recognized... ..............- 

Slip-on bodies—construction of automo- 
bile so as to accommodate slip-on body 
for transporting tools, etc., does not au- 

thorize considering it as other than a 

passenger-carrying vehicle, where de- 

signed pri marily for carrying passengers. 
Use of own— 

Enlisted man—money allowance under 

act May 29, 1928, 45 Stat. 975, how 


Government employee traveling on of- 
ficial business in own automobile and 
accompanied by person not employee 
of Government may be reimbursed 
one-half expenditures for gasoline, ex- 
clusive of State tax; but no reimburse- 
ment of tax is authorized 

Subsistence and traveling expenses— 
limit of reimbursement under inter- 
nal-revenue regulations 

Travel outside limits of United States, 
under orders for training duty of 15 
days or less, by member of Officers’ 
Reserve Corps, entitles to allowance 
of 3 cents per mile under section 12, 
act June 10, 1922, as amended by act 
May 29, 1928, 45 Stat. 975 .._.....__- 

Passenger-carrying—act July 16, 1914, 38 
Stat. 508—construction of automobile so 
as to accommodate slip-on body for trans- 
porting tools, etc., does not authorize con- 
sidering it as other than a passenger-carry- 
ing vehicle, where designed primarily for 
carrying passengers 


VESSELS: 


Barge Neptune No. 14—where charter agree- 
ment for vessel leased stipulated for its 
return in same condition as received, ordi- 
nary wear and tear excepted, and vessel 
was damaged in grounding due to over- 
loading and improper handling by agents 
or subcontractors of Government, United 
States is liable for reasonable and neces- 
sary repairs and incidental expenses in 
connection therewith 

Foreign—traveling expenses—section 601, 
merchant marine act of May 22, 1928, 45 
Stat. 697, requires officers and employees 
of United States when traveling on official 
business overseas to use vessels registered 
under laws of United States when avail- 
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VESSELS—Continued. 


able both in going to and returning from 
a foreign country, unless there be fur- 
nished proof satisfactory to Comptroller 
General of necessity for use of foreign 


Motor boat, hire of—where collector of cus- 
toms at Juneau, Alaska, through United 
States commissioner, by parol agreement, 
chartered gas motor boat to carry food 
and clothing to shipwrecked seamen on 
island in Alaska and bring them to Alaskan 
port, and price to be paid was not fixed in 
agreement, upon satisfactory performance 
of service owner of boat entitled to fair 
and reasonable value of service rendered - 
Repairs—barge Neptune No. 14—where char- 
ter agreement for vessel leased stipulated 
for its return in same condition as re- 
ceived, ordinary wear and tear excepted, 
and vessel was damaged in grounding due 
to overloading and improper handling by 
agents or subcontractors of Government, 
United States is liable for reasonable and 
necessary repairs and incidental expenses 
in connection therewith 
Shipwrecked—fishing schooner lost at sea; 
where collector of customs at Juneau, 
Alaska, through United States commis- 
sioner, by parol agreement, chartered gas 
motor boat to carry food and clothing to 
shipwrecked seamen on island in Alaska 
and bring them to Alaskan port, and price 
to be paid was not fixed in agreement, 
upon satisfactory performance of service, 
owner of boat entitled to fair and reason- 
able value of service rendered 


VETERANS’ BUREAU: 


Adjusted compensation— 
Beneficiaries— 

Director has authority to determine 
cause of veteran’s death and degree of 
responsibility of designated benefi- 
ciary, where necessary to determine 
whether any payment of adjusted 
compensation is authorized. Coro- 
ner’s finding not binding on director - 

Where director determined that veteran 
was murdered by designated benefi- 
ciary, his divorced wife, when of 
sound mind, and who immediately 
committed suicide, payment of ad- 
justed compensation is unauthorized 
either to her estate or that of the vet- 


If named beneficiary does not exist and 
there are no known heirs of insured, 
payment to representative of estate 
authorized only in amount of proven 
ins ebb DEA to ssiccecn 5 

If payment to estate of veteran becomes 
necessary under section 508, World 
War adjusted compensation act, 
added by act May 29, 1928, 45 Stat. 
949, general rule controlling payment 
of Government funds to an estate 
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Page | VETERANS’ BUREAU—Continued. 
Adjusted compensation—Continued. 


Escheat—Continued. 
becomes applicable, and no payment 
may be made to administrator who 
has no interest either as heir or credi- 
tor, or as representative of heirs or 
creditors, in estate of deceased 
Payment may not be made to public ad- 
ministrator to whom will of veteran 
was addressed in form of letter, if 
terms of will are impossible of fulfill- 
ment and there survive no heirs or 
creditors entitled under laws of dis- 
tribution of State of domicile _--_...- 
Loans, interest on—under section 502 (h), 
act May 19, 1924, 43 Stat. 128, “‘no pay- 
ment upon any note” is authorized to 
bank where officer or employee thereof, 
even for own personal benefit, collects 
from veteran more interest than speci- 
fied in statute. Prohibition of statute 
not removed by bank’s offer to credit 
veteran with excess collection 
Service credits—under section 602 (c), 
World War adjusted compensation act, 
as amended by act May 29, 1928, 45 
Stat. 948, amount of adjusted service 
credit due veteran of World War may 
be paid to father solely on basis that he 
is over 60 years of age, without neaessity 
of showing actual dependency on vet- 


Unlawful payments resulting from error 
in War Department, and not from error 
in judgment or change in construction 
of statute by Secretary of War; how re- 
Ec tncitnahnn ds andi taeiie 

Veteran killed by designated beneficiary— 
Director has authority to determine 

cause of veteran’s death and degree of 
responsibility of designated benefi- 
ciary, where necessary to determine 
whether any payment of adjusted 
compensation is authorized. Coro- 
ner’s finding not binding on director. 


Where director determined that veter- 
an was murdered by designated bene- 
ficiary, his divorced wife, when of 
sound mind, and who immediately 
committed suicide, payment of ad- 
justed compensation is unauthorized 
either to her estate or that of the 
veteran... __. 


Allotments and allowances— 


Cheeks, outstanding—proceeds covered 
into “‘ Outstanding liabilities’’; restora- 
tion of amount to credit of appropria- 
tion from which originally drawn, when 
authorized 


Overpayments—waiver of recovery of, by 
director is ineffectual with respect to 
any amount already recovered from 
beneficiary prior to director’s action in 
authorized waiver, and such amount 
may not be refunded 


Page 
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VETERANS’ BUREAU—Continued. 
Beneficiaries— 


Page | VETERANS’ BUREAU—Continued. Page 
Disability compensation—Continued. 


Nurse or attendant allowance—in accord- 
ance with act May 24, 1928, 45 Stat. 735, 
authorizing retirement of emergency 
officers, nurse or attendant allowance is 
payable in addition to retired pay and 
allowances, under section 202 (5), act 
June 7, 1924, 43 Stat. 619, rather than 
under repealed statute of December 18, 
1922, 42 Stat. 1064, referred to in act 
May 24, 1928, granting retired pay and 
allowances. 

Probate fees—authority of director of bu- 
reau, under section 21, World War vet- 
erans’ act, as amended, in regard to fees 
payable to register of wills, District of 
Columbia 

Death compensation—dependents of World 

War officers—where compensation under 

World War veterans’ act otherwise pay- 

able to dependents of deceased ex-oflicers, 

same is not to be denied because such 
officers made application for and received 

retirement pay under act May 24, 1928, 

43 Stat. Wb ......-.<5-. 

Disability compensation— 

Dependent parents—discontinuance of 
compensation based on parental de- 
pendency should date, so far as practi- 
cable, from January 1, or from first of 
month thereafter in which determined 
that parents were not dependent as of 
January 1 

Discontinuance—where based on parental 
dependency, discontinuance should 
date, so far as practicable, from January 
1, or from first of month thereafter in 
which determined that parents were 
not dependent as of January 1 

Effective date— 

Retroactive rating of permanent total 
disability may be recognized as ma- 
turing term insurance prior to dis- 
charge or resignation from military or 
naval service of insured only where 
military or naval record discloses dis- 
ability during period covered by re- 
troactive rating 

Where effective date of retroactive rat- 
ing of permanent total disability is 
prior to application for term insur- 
ance lawfully filed during military or 
naval service, permanent total bene- 
fits may be awarded from and after 
date of application or from such sub- 
sequent date as disability is disclosed 
by military or naval record to have 


Guardians—determination of identity of, 
and payments to, by director of bureau 
under World War veterans’ act 

Presumptive service connection— 
Disease “spinal meningitis’’ specifically 

named in section 200, World War 
veterans’ act, as amended, to be re- 


Emergency officers’ retirement— 


Presumptive service connection—Contd, 
garded as conclusively of service 
origin if existing prior to January 1, 
1925, includes only the disease usually 
and commonly known and under- 
stood by that name; doubtful whether 
statute justifies promulgation by bu- 
reau of regulations to include also 
“forms of meningitis which are sec- 
ondary to diseases or injuries not 
themselves service connected’’___..-- 

Physical defect known to have existed 
although not noted of record on en- 
trance into service, but noted of 
record on discharge, together with 
notation of no disability on account 
thereof, is presumed under section 
200, World War veterans’ act, to have 
been incurred as in service; when 
compensation payable for disability 
developing since discharge involving 
such defect 

Reserve Officers’ Training Corps—at- 

tendance at camp established and 

maintained under section 47d, act June 

4, 1920, 41 Stat. 779, as part of course at 

educational institution, does not en- 
title student to benefits of disability 
compensation and/or hospitalization 
under World War veterans’ act, as 
amended. ....... ee lntititiaatetiaed 

Act May 24, 1928, 45 Stat. 735— 

Applicant for retirement found other- 
wise within above act, and more than 
10 per cent but less than 30 per cent 
disabled and placed on retired list 
without retired pay; when placing 
on retired list with pay thereafter 
authorized 

Burial expenses; how and when payable 
under World War veterans’ act_____- 

Death compensation under World 
War veterans’ act otherwise payable 
to dependents of deceased ex-officers 
is not to be denied because such offi- 
cers made application for and re- 
ceived retirement pay under act May 


Enlisted man on active list of Regular 
Army may not be retired under 
above act but may be examined and 
accorded rating of physical disability 
because of World War service, under 
World War veterans’ act, notwith- 
standing he is on active list of Regular 


Former officer otherwise within above 
act may be retired thereunder not- 
withstanding after separation from 
World War service he is appointed 
officer in Reserve Corps and is serv- 





774 


VETERANS’ BUREAU—Continued. 
Emergency officers’ retirement—Contd. 
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Page | VETERANS’ BUREAU—Continued. Page 


Insurance— 


Act May 24, 10928, 45 Stat. 735—Contd. 
ing on active duty; but he may not 
be paid retired pay under act while 
in receipt of active-duty pay and al- 
Jowances under reserve commission _- 

Former officers otherwise within above 
act are entitled to retirement there- 
under notwithstanding they have 
been or may be retired under civil 
service retirement act July 3, 1926, 
44 Stat. 907, whether for age or dis- 
ability, including identical disability 
on which their retirement under act 
May 24, 1928, is based 

Nurse or attendant allowance payable 
in addition to retired pay and allow- 
ances, under section 202 (5), act 
June 7, 1924, 43 Stat. 619, rather than 
under repealed statute of December 
18, 1922, 42 Stat. 1064, referred to in 
act May 24, 1928, granting retired 
pay and allowances 

Person who served in Army, Navy, or 
Marine Corps under emergency 
commission and who was subse- 
quently appointed in permanent e¢s- 
tablishment may not, after separa- 
tion from regular service, be retired 
under above act, notwithstanding 
existing disability traceable to service 
under emergency commission 

Requirements as to rating of perma- 
nent physical disability to entitle to 
retirement under above act 

Retired enlisted men of Regular Army, 
Navy, or Marine Corps may not be 
placed on retired list created by 


Temporary officers of Army, Navy, or 
Marine Corps who had no perma- 
nent status in Regular Establish- 
ment as commissioned or warrant 
officers to which they would revert 
on discharge from temporary com- 
mission; when entitled to benefits of 


Where applicant for retirement under 
above act had been rated by bureau 
less than 30 per cent disabled, but 
when examined for retirement as 
result of application is found 30 per 
cent or more disabled, retired pay 
commences with date of receipt of 
application in bureau 

Where application for retirement under 
above act filed within one year from 
date thereof, fact that all necessary 
administrative action can not be 
taken prior to expiration of one year 
from May 24, 1928, does not affect 
right to retirement; but disability 
rating must be with respect to con- 
dition of applicant on date of exam- 
ination if made before May 24, 1929, 
or based on condition on that date if 


Assignments—restrictions under act June 
7, 1924, not repealed or rendered in- 
operative by act May 29, 1928......... 

Awards— 

In course of payment—excepted, under 
section 303, World War veterans’ 
act, as amended, from requirement 
that lump-sum awards of remaining 
value of insurance be made to estate 
of insured, in certain classes of cases; 
future application of phrase “awards 
in course of payment’’ where more 
than one beneficiary or distributee 
as of March 4, 1925 

Where effective date of retroactive 
rating of permanent total disability 
is prior to application for term in- 
surance lawfully filed during military 
or naval service, permanent total 
benefits may be awarded from and 
after date of application or from such 
subsequent date as disability is dis- 
closed by military or naval record to 
a er 

Beneficiaries, permitted class— 
Designation under section 300, act 

June 7, 1924, as amended, of bene- 
ficiaries of converted insurance with- 
out regard to permitted class 

Section 23, act August 9, 1921, 42 Stat. 
155, as to, applied retroactively effec- 


Cancellation—cash surrender of converted 
policy is equivalent to cancellation of 
insurance within section 305, World 
War veterans’ act, as amended by act 
July 2, 1926, 44 Stat. 799, which may be 
considered as applicable to converted 
as well as term insurance 

Conversion— 

Administrative error in failing to 
formally reinstate te:m insurance for 
purpose of conversion does not invali- 
date policy of converted insurance if 
insured had right to reinstatement 
under statute and regulations issued 
pursuant theret« 

Cash surrender of converted policy is 
equivalent to cancellation of insur- 
ance within section 305, Woild War 
veterans’ act, as amended by act 
July 2, 1926, 44 Stat. 799, which may 
be considered as applicable to con- 
verted as well as term insurance_... 

Converted policy issued without prior 
action to reinstate term insurance 
was unlawfully issued and does not 
become incontestable after six months 
from date of issue under section 307, 
World War veterans’ act 

In absence of controlling facts to con- 
trary, cash surrender of converted 
insurance policy of one mentally in- 
competent may prima facie be con- 
sidered normal transaction in same 
manner as reinstatement and con- 
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VETERANS’ BUREAU—Continued. VETERANS’ BUREAU—Continued. 
Insurance—C ontinued. Insurance—Continued. 
Conversion—Continued. Lapsed—Continued. 


version considered, and not necessa- 
rily invalid 

World War veteran who had term in- 
surance reinstated and converted on 
agreed basis that he was at the time 
not permanently and totally dis- 
abled is estopped to recover on origi- 
nal term insurance on ground of per- 
manent total disability sustained 
while certificate still in force........ 

Estoppel— 

Government not estopped to deny 
liability under converted policy be- 
cause of failure of its officers or em- 
ployees to act promptly or properly 
on application for reinstatement of 
term insurance on basis of which 
converted policy should issue, or 
because of wrongful issuance of con- 
verted policy without having acted 
on application for reinstatement. .-. 
Yorld War veteran who had term in- 
suiance reinstated and converted on 
agreed basis that he was at the time 
not permanently and totally dis- 
abled is estopped to recover on orig- 
inal term insurance on ground of 
permanent total disability sustained 
while certificate still in force 


Considered as having taken place prior 
to entrance of insured into active 
military service where he failed to pay 
premiums for two months before en- 
trance into active service, and dedug 
tion of premiums from pay after en- 
trance into service and remittance of 
amount thereof by military authori- 
ties to bureau, which suspended 
payments without application there- 
of as premiums because of nonpay- 
ment of prior premiums, do not con- 
stitute an unconditional acceptance 
of premium payments after default 
as to estop Government from ques- 
tioning validity of insurance 

Nonpayment of premiums; claim for 
insurance not within class of claims 
to which act April 10, 1928, 45 Stat. 
I tices enbiin adie ate 

Revived— 

Bonus of $60 unavailable as premiums 
to revive lapsed term insurance 
where insured died prior to Febru- 
ary 24, 1919, date of act granting 


Bonus of $60 unavailable as premiums 
to revive lapsed war-risk insurance 
where insured died on February 24, 


Guardians—determination of identity of, 1919, date of act granting bonus... 
and payments to, by director of bureau Cash surrender of converted policy is 
under World War veterans’ act equivalent to cancellation of insur- 

Incontestability— ance within section 305, World 
Converted policy issued without proper War veterans’ act, as amended by 


action taken to reinstate term in- 
surance was unlawfully issued and 
does not become incontestable after 
six months from date of issue under 
section 307, World War veterans’ 


Incontestable period prescribed by 
section 307, World War veterans’ act, 
may be considered as beginning from 
date converted policy made effective 
under regulations issued by director 
of bureau pursuant to statute 


Judgments— 


Bureau may not award to successful 
litigant any amount in addition to 
that specifically provided for in judg- 
ment or computed in accordance 
with its specific terms 

Fina] judgments of courts are to be paid 
in accordance with their terms, in- 
cluding such allowance for attorneys’ 
fees as may be made by the court-... 


Lapsed— 


Accrued pay or allowances due enlisted 
man on discharge from Army may 
not be applied by bureau, without 
action of insured, as premiums on 
term insurance for periods subsequent 
to discharge so as to prevent lapse of 
| 


act July 2, 1926, 44 Stat. 799, which 
may be considered as applicable to 
converted as well as term insurance. 
Maturing—retroactive rating of perma- 
nent total disability may be recognized 
as maturing term insurance prior to 
discharge or resignation from military 
or naval service of insuired only where 
military or naval record discloses dis- 
ability during period covered by retro- 
active rating. 
Mental incompetents— 

Cash surrender of converted policy is 
equivalent 10 canceljation of insur- 

_ ance within section 305, World War 
veterans’ act, as amended by act 
July 2, 1926, 44 Stat. 799, which may 
be considered as applicable to con- 
verted as well as term insurance 

In absence of controlling facts to con- 
trary, cash surrender of converted 
policy may prima facie be considered 
normal transaction in same manner 
as reinstatement and conversion con- 
sidered, and not necessarily invalid... 

Premiums— 

Accrued pay or allowances due enlisted 
man on discharge from Army may not 
be applied by bureau, without action 
of insured, as premiums on war-risk 
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VETERANS’ BUREAU—Continued. 
Insurance—Continued. 
Premiums—Continued. 


term insurance for periods subsequent 
to discharge so as to prevent lapse of 


Bonus of $60 unavailable as premiums 


to revive lapsed term insurance where 
insured died prior to February 24, 
1919, date of act granting bonus-_-.-__- 


Bonus of $60 unavailable as premiums 


to revive lapsed war-risk insurance 
where insured died on February 24, 
1919, date of act granting bonus____-- 


Lapsing of insurance considered as hav- 


ing taken place prior to entrance of 
insured into active military service 
where he failed to pay premiums for 
two months before entrance into ac- 
tive service, and deduction of pre- 
miums from pay after entrance into 
service and remittance of amount 
thereof by military authorities to 
bureau, which suspended payments 
without application thereof as pre- 
miums because of nonpayment of prior 
premiums, do not constitute an un- 
conditional acceptance of premium 
payments after default as to estop 
Government from questioning valid- 
ity of insurance 


Reinstatement— 


Administrative érror in failing to for- 


mally reinstate term insurance for pur- 
pose of conversion does not invalidate 
policy of converted insurance if in- 
sured had right to reinstatement 
under statute and regulations issued 
pursuant thereto........._..... 


Converted policy issued without prior 


action to reinstate term insurance was 
unlawfully issued-and does not be- 
come incontestable after six months 
from date of issue under section 307, 
World War veterans’ act._..... 


of lapsed term insurance filed on or 
prior to July 2, 1927, is finally rejected 
on evidence showing failure to meet 
conditions of regulations under which 
filed, bureau is without authority to 
reconsider application on basis of new 
evidence subsequently filed and sub- 
sequent to happening of permanent 
and total disability and death of 


Incontestable period prescribed by 


section 307, World War veterans’ 
act, may be considered as beginning 
from date converted policy made 
effective under reguiations issued 
by director of bureau pursuant to 


Traveling expenses of applicants for; 


appropriation chargeable.--.......... 


Page 
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14 


239 
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If original application for reinstatement 
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VETERANS’ BUREAU—Oontinued. 
Insurance—Continued. 
Reinstatement—Continued. 
World War veteran who had term in- 


surance reinstated and converted on 
agreed basis that he was at the time 
not permanently and totally disabled 
is estopped to recover on original 
term imsurance on ground of perma- 
nent total disability sustained while 
certificate still in force 


Rule or principle of law applicableto com- 
mercial life insurance may not be ap- 
Plied to war-risk insurance if in conflict 
with Federal statutes and regulations 
issued pursuant thereto controlling war- 


Set-off—authorized to effect recovery of 
unlawful payments of adjusted com- 
pensation arising from error in War 
Department and not from error in 
judgment or change in construction of 
statute by Secretary of War 

Traveling expenses—applicants for re- 
instatement of insurance and claimants 
for insurance benefits on basis of perma- 
nent and total disability; appropria- 
tion chargeable 

Jurisdiction— 

Adjusted com »ensation— 

Director has authority to determine 


cause of veteran’s death and degree 
of responsibility of designated bene- 
ficiary, where necessary to determine 
whether any payment of adjusted 
compensation is authorized. Coro- 
ner’s finding is not binding on 
director... _. 


Where director determined that vet- 


eran was murdered by designated 
beneficiary, his divorced wife, when 
of sound mind, and who immediately 
committed suicide, payment of ad- 
justed compensation is unauthor- 
ized either to her estate or that of the 
veteran 


Insurance— 
Judgment—bureau may not award to 


successful litigant any amount in 
addition to that specifically provided 
for in judgment or computed in ac- 
cordance with its specific terms... ..-. 


Reinstatement—if original application 


for reinstatement of lapsed term 
insurance filed 6n or prior to July 2, 
1927, is finally rejected on evidence 
showing failure to meet conditions of 
regulations under which filed, bureau 
is without authority to reconsider 
application on basis of new evidence 
subsequently filed and subsequent 
to happening of permanent and total 
disability and death of insured_._.. 


Maintenance and support allowance— 
guardians—determination of identity of, 
and payments to, by director of bureau 
under World War veterans’ act........ 


618 
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31 
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VETERANS’ BUREAU—Continued. 

Vocational training allowance—waiver of 
recovery of overpayments by director is 
ineffectual with respect to any amount 
already recovered from beneficiary prior 
to director’s action in authorizing waiver, 
and such amount may not be refunded_- 

Waiver of recovery of overpayments of 
vocational training allowance by director 
is ineffectual with respect to any amount 
already recovered from beneficiary prior 
to director’s action in authorizing waiver, 
and such amount may not be refunded _- 


VOLUNTARY PAYMENTS: 

Army officer who had private mount trans- 
ported by private shipping concern to 
his new station at his own expense is not 
entitled to reimbursement of cost thereof- 


VOLUNTARY SERVICES: 

Naval Reserve Force—performed by Navy 
officer as member of reserve force subse- 
quent to enrollment but prior to com- 
mission and order to active duty, did 
not constitute member “‘de facto’’ officer 
for period of such services; are not serv- 
ice for pay or longevity credit; and may 
not be counted in comparing commis- 
sioned service of staff officer of Navy 
with commissioned service of line officer 
drawing pay of fourth period __........-- 

Witnesses—attendance by civilian before 
military court or board, under sub- 
poena or other compulsory process issued 
without express statutory authority, 
which process is void ab initio, regarded 
as voluntary and not entitling to witness 
fees, in absence of specific appropriation 
therefor 


VOUCHERS: 

Traveling expenses—where employee used 
own car in performance of duty and it is 
impossible to determine which items 
claimed on travel expense voucher for 
gasoline, oil, and night storage were due 
to travel between temporary stations 
and which were due to use of car at such 
stations, a disbursing officer is not au- 
thorized to pay any amount on such 
WENN no scveccteseeiae olume~dtinatae 


WAGES: 


See Compensation; Pay. 
Scale of—coal miners—contract payments 
for coal purchased as affected by adjust- 


ments in wage scale_............-.....-- 512, 671 


WAIVERS: 

Agricultural experiment stations—Federal- 
aid requirements—tright of State to share 
in appropriations is conditional upon 
certificate of Secretary of Agriculture 
made on or before July 1 of each year 
that “it is complying with the provisions 
of this Act”; failure of State to comply 
may not be waived_........... mieetnnee 


WAR-RISK INSURANCE; 
See Veterans’ Bureau. 
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Veterans’ Bureau hospital—city unwilling 
to install water mains required by Gov- 
ernment unless latter contracts for water 
at certain price with option for renewal 
at the end of each year for a 24-year 
period, or payment of stipulated sum 
at end of each year should option not be 
exercised; conditions under which con- 
tract may be entered into 


WELCH ACT: 


See Classification. 


WIFE: 


See Husband and wife. 


WITNESSES: 


Civilian—courts-martial--attendance before 
military court or board, under subpcna 
or other compulsory process issued with- 
out express statutory authority, which 
process is void ab initio, regarded as vol- 
untary and not entitling to witness fees, 
in absence of specific appropriation there- 

Fees— 

Although United States commissioner 
without authority to issue subpeena to 
person residing outside his district, a 
witness who responds thereto is en- 
titled to fee as witness and to mileage 
from his home to commissioner’s office, 
and return, where court, being advised 
of all facts, enters order approving 
GMS ask SAPS SE 

Civilians attending military courts under 
subpoena or other compulsory process 
issued without express statutory au- 
thority, which process is void ab initio, 
regarded as having done so voluntarily 
and not entitled to witness fees, in 
absence of specific appropriat‘on there- 
Sawin oh Se anactaba Hoh <p iba 

Courts-martial—civilian who attends, be- 
fore military court or board, under 
subpoena or other compulsory process 
issued without express statutory au- 
thority, which process is void ab initio, 
regarded as having done so voluntarily 
and not entitled to witness fees, in 
absence of specific appropriation there- 
inde nndindeckehcntesbidesdetetiivn au 

Government employees at hearings before 
Federal Radio Commission; when trav- 
eling expenses payable from appropria- 
tion of commission..... . .. .............. 

Mileage—although United States commis- 
sioner without authority to issue sub- 
poena to person residing outside his 
district, a witness who responds thereto 
is entitled to fee as witness and to mileage 
from his home to commissioners’ office, 
and return, where court, being advised 
of all facts, enters order approving sub- 


Traveling expenses—Government employ- 


ees at hearings before Federal Radio 
Commission; when expenses payable 
from appropriation of commission........ 
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WORDS AND PHRASES: 


ere 





“And others”—in paragraph 44, Standard 
Government Travel Regulations, in 
describing what shall be considered as 
subsistence, includes all other items not 
specifically set forth as items pertaining 
at SS ce AE a RS 

“Army of the United States’—United 
States Guards established by War 
Department G. O. 162, December 22, 1917, 
under Section 2, act May 18, 1917, 40 Stat. 
i is cackcidiicctuecsduscstbase 

“ Awards in course of payment’’—excepted 
under section 303, World War veterans’ 
act, as amended, from requirement that 
lump-sum awards of remaining value of 
insurance be made to estate of insured, in 
certain classes of cases, future application 
of phrase where more than one beneficiary 
or distributee as of March 4, 1925.......- 

“Base pay, pay for length of service, and 
allowances for subsistence and rental of 
quarters” —25 per cent additional pay 
authorized in act April 9, 1928, 45 Stat. 
412, for Navy officer “‘on duty on board a 
submarine” is not within $7,200 limita- 
tion prescribed in section 7, act June 10, 
1922, 42 Stat. 628, with respect to base 
pay, etc., authorized for any officer below 
grade of brigadier general or its equivalent - 

“Class’—not synonymous with term 
“salary rate” in a grade, and has no 
special significance in application of rule 
6 of section 6 of original classification act 
and of average provision. Class refers 
to different kinds of position in a grade. 

“Coupled with an interest’’—in connection 
with power of attorney, means interest in 
property on which power is to operate; 
power must be ingrafted on an estate in 
the thing; power and interest are united 
in same person; interest or title in thing, 
being vested in person who gives the 
power, remains in him unless it be con- 
veyed with the power and can pass out 
of him by regular act in his own name.- 

“ Delivery ’’—of supplies to General Supply 
Committee, considered as delivery to 


“Died after February 24, 1919’’—person 
who died on February 24, 1919, does not 
come within terms of section 309, World 
War veterans’ act, as amended by act 
July 2, 1926, 44 Stat. 800, authorizing 
application of $60 bonus to revise lapsed 
war-risk insurance of any person who 
“died after February 24, 1919." Fact 
that insurance lapsed prior to February 
24, 1919, would not preclude application 
of statute had insured died after that 
date without having collected $60 bonus_ 

“Dishonorably discharged’’—includes re- 
tired enlisted men, and where veteran 
of Spanish-American War was so dis- 


charged from retired list of Army during 
World War for making disloyal state- 
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ments against United States, he is not 
entitied to medical and hospital treatment 
under World War veterans’ act, as 
ten nehieaunmnns iden ne 
“Employees of navy yards, gun factories, 
naval stations, and arsenals’”—Chemical 
Warfare Service employees working at 
Edgewood Arsenal are not, for leave 


“Employees of the United States”— 
Alaska Railroad employees are, and may 
not be reimbursed from appropriation 
“Alaska Railroad fund” for personal 
property destroyed by fire resulting from 
wreck on railroad, in absence of specific 
provision in said appropriation or other 
law therefor............... ceeaeebesien 

“Field duty”"— 

Marine Corps forces in China, other than 
legation guard at Pekin, are on__....-- 

Officers of Marine Corps accepting offices 
in National Guard of Nicaragua, are on. 

Temporary shore duty with National 
Board of Elections in Nicaragua, 
determined by Navy Department to 
be paramount to duty aboard ship, is 
not field duty for purposes of rental 
allowance to Navy ensign. ............ 

“ Field employees’’— 

Chemical Warfare Service employees 
working at Edgewood Arsenal are field 
employees of War Department. --_-__- 

Employees in branch offices of Federal 
Trade Commission, outside Washing- 
ton, D. C., are, and not subject to 
classification act of 1923... _. ssnaieiinindsh 

“Formation’’—single individual does not 
constitute, for drill pay purposes____..... 

“Improvements”’—installation of elevator 
in Washington City post office is public 
improvement within section 3733, R. 8__-. 

“In returning from”’—household effects at 
point other than former post of officer or 
employee of Bureau of Foreign and 
Domestic Commerce may not be trans- 
ported at public expense to new post, 
such transportation not being necessarily 
incurred “in returning from” former 


“Legal and just charges’—as used in 
section 3689, R. S., means an obligation 
or lien on money received which could 
have been paid therefrom before it was 
covered into Treasury ...............---- 

“Moneys”—as used in act March 29, 1918, 
40 Stat. 499, refers to moneys found in 
effects of deceased persons in the Navy 
and does not include balance due and 
unpaid at time of death.................. 

“ Official salary’’—includes both pay and 
allowances of officers of Army appointed 
or employed on Mississippi River Com- 
mission and which act of May 15, 1928, 
45 Stat. 537, requires to be deducted from 
compensation paid by commission....... 
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“On duty on board a submarine”’— 

Officer absent from vessel by reason of 
sickness is not, and is not entitled to 25 
per cent additional pay authorized in 
act April 9, 1928, 45 Stat. 412_.......... 

Twenty-five per cent additional pay 
authorized in act April 9, 1928, 45 Stat. 
412, for an officer of the Navy “on duty 
on board a submarine” is not within 
$7,200 limitation prescribed in section 
7, act June 10, 1922, 42 Stat. 628, with 
respect to “ base pay, pay for length of 
service, and allowances for subsistence 
and rental of quarters” authorized 
therein for any officer below grade of 
brigadier general or its equivalent.___.- 

“Overtime pay”’— 

Extra pay received by postal employees 
for night work during regular working 
hours at night is not_.................- 

Is pay for time worked in addition to 
regular working hours fixed by law or 
regulation, either during day or night_ 

“Passenger-carrying vehicle’’—construc- 
tion of automobile so as to accommodate 
slip-on body for transporting tools, etc., 
does not authorize considering it as other 
than a passenger-carrying vehicle, where 
designed primarily for carrying passen- 

CODE . ssncddckomthatenpibninapebvosnseens 

“ Permanent change of station’’—Army en- 
listed man discharged to enable accept- 
ance of appointment as second lieutenant 
and ordered as such officer to proceed to 
another station for duty is entitled to pay- 
ment of amount equal to commercial cost 
of transportation of dependents when 
travel has been completed _.............- 

“ Power coupled with an interest ’’—in con- 
nection with power of attorney, means 
interest in the property on which the 
power is to operate; power must be in- 
grafted on an estate in the thing; power 
and interest are united in the same per- 
son; interest or title in the thing being 
vested in person who gives the power, 
remains in him unless it be conveyed 
with the power and can pass out of him 
only by regular act in his own name.-_._. 

“Public building appropriation’’—appro- 
priation for clearing site for public build- 
ing, though no building contemplated at 
the time, is not public building appro- 
priation and not available beyond fiscal 
year in which made...-..........-....- 

“Public works”—construction of marine 
railway, boat carriage, and spur mooring 
dock at Coast Guard station, Fort Lau- 
derdale, Fla., is public work within act 

August 13, 1804, as amended by act Feb- 

ruary 24, 1905, 33 Stat. 811............... 

“Salary’’—-includes both pay and allow- 
ances of any officer of the Army appointed 
or employed on Mississippi River Com- 
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mission and which the act of May 15, 1928, 
45 Stat. 537, requires to be deducted from 
compensation paid such officers by com- 
“Sea duty”—temporary shore duty with 

National Board ot Elections in Nicaragua, 

determined by Navy Department to be 

paramount to duty aboard ship, is not sea 
duty for purposes of rental allowance to 

Navy ensign who while on sea duty was 

assigned to such temporary shore duty-_- 

“Stepson”’—trental and subsistence allow- 
ances in behalf of stepson are not payable 
to officer subsequent to dissolution of 
marriage with child’s mother __.....-. 

“United States Guards’’—as established 
by War Department G. O. 162, December 

22, 1917, under section 2, act May 18, 1917, 

40 Stat. 76, were part of Army ot the 

Nn ecthcenienntianinithinsnied ones: 

“Veterans of any war’’— 

Members of training camps established 
and maintained under section 47d, act 
Teme 4, TARE, CTE... cciedwendscecs 

Term as appears in section 201 (1), act 
June 7, 1924, as amended by act May 29, 
1928, 45 Stat. 966, authorizing reim- 
bursement of burial expenses, may be 
broadened by phraseology to include 
veterans actually participating in mili- 
tary occupations, expeditions, cam- 
paigns, or other disturbances in which 
armed forces of the United States have 
been called to duty occurring after ter- 
mination of World War. For prior 
definition see 2 Comp. Gen. 791_....... 


WRITS: 


Subpcenas— 

Duces tecum—claimant ordered to pro- 
duce before Federal grand jury certain 
books and records, which were insured 
against loss; premium considered neces- 
sary expense in procurement of evidence 
for United States and payment author- 
Us caadccctnedemendctadteencsentings 

Witnesses— 

Although United States commissioner 
without authority to issue subpeena 
to person residing outside his dis- 
trict, a witness who responds thereto 
is entitled to tee as witness and to 
mileage from his home to commis- 
sioner’s office, and return, where 
court, being advised of all facts, enters 
order approving subpoena -. 

Subpoena or other compulsory | process 
issued by military court or board 
without express statutory authority 
is void ab initio, and a civilian witness 
who appears in response to such void 
process is regarded as having done so 
voluntarily and not entitled to wit- 
ness fees, in absence of specific appro- 
priation therefor............-.--<<< - 
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